
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
TUBA CITY REGIONAL HEALTH  ) 
CARE CORPORATION                ) 
  Plaintiff,   ) 
      ) 
 v.     ) 
      )  Civil Action No. 13-639 RC 
UNITED STATES OF AMERICA, et al.   )     
  Defendants,   ) 
      ) 
___________________________________  ) 
 

DEFENDANTS’ REPLY IN RESPONSE TO  
PLAINTIFF’S RESPONSE TO MOTION TO DISMISS 

 
 Defendant, by and through undersigned counsel submits its Reply to Plaintiff’s 

Opposition to Defendants’ Motion to Dismiss.   

I. Introduction 

The purpose of the Contract Disputes Act (“CDA”) is, as Congress professed, “to induce 

resolution of more contract disputes by negotiation prior to litigation.”  S.Rep. No. 1118, 95th 

Cong., 2d Sess. 1 (1978), U.S.Code Cong. & Admin.News 1978, p. 5235.  Consistent with the 

central purpose of the CDA, IHS determined that in order to resolve over 1,000 CDA claims 

brought by more than 250 tribes and tribal organization in a fiscally responsible manner, it 

required documents regarding costs incurred.1  The key documentation and information required 

                                                 
1  The parties do not agree on how to determine the proper amount of CSC, and TCRHCC has 
only provided information which supports its theory of how CSC should be calculated.  Under 
the ISDEAA, the proper measure of CSC is the qualifying costs actually incurred by a Tribe.  
See Salazar v. Ramah Navajo Chapter, 132 S. Ct. 2181, 2186 (2012) (holding that the ISDEAA 
requires payment of “the full amount of [CSC] incurred by tribes in performing their contracts” 
(emphasis added)).  See also Cherokee Nation v. Leavitt, 543 U.S. 631, 634, 635 (2005) (holding 
that the Government’s “promise to pay certain ‘contract support costs’ that the Tribes incurred” 
are legally binding and defining CSC as costs “‘a contractor’ would incur ‘to ensure compliance 
with the terms of the contract and prudent management.’”).  Tribes have objected to this 
interpretation of the Supreme Court’s decision in Ramah, arguing that CSC is a “fixed price” 
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by IHS was in the exclusive possession of the tribes.   See Pltf. Opp., Exhs. A, B, and G.  This 

Agency decision was communicated in the first Dear Tribal Leader Letter (“DTLL”) conveyed 

to the tribes, including TCRHCC, on September 24, 2012, three months after the Ramah 

decision.  In that DTLL the IHS Director stated: 

In response to the [Ramah] decision, IHS will move into what we hope to be the 
final stage of the CSC litigation: engaging in the essential task of identifying “the 
full amount of ‘contract support costs’ incurred by tribes in performing their 
contracts.”  IHS will refer to contract records in its possession to identify the CSC 
incurred for each contract and to calculate any deficiencies in CSC funding, but 
the Agency also will need to rely on Tribes for additional documentation that 
helps identify the full amount of CSC incurred by each Tribe.  Submission of such 
documentation with the claim letters to the Agency will help expedite the analysis 
and bring about a more timely resolution of Tribes’ claims for additional CSC 
funding. 

 
See Def. Exh. 1 attached (DTLL dated Sep. 24, 2012)(emphasis added). 

Plaintiff failed to comply with this requirement.  Instead, Plaintiff has entrenched itself in 

its alternative damages position and unilaterally decided that the minimal information that is 

submitted (consisting of a few paragraphs explaining its methodology for its four theories of 

damages and a single 8½” x 11” spreadsheet) is sufficient to substantiate its claims totaling 

nearly $58 million.  Interestingly, despite Plaintiff commanding that “the additional documents 

requested in [the Contracting Officer (“CO”)] December 5 letter are either irrelevant as a matter 

of law, already in your possession, or unnecessary to evaluate TCRHCC’s claims,” tribes have 

provided the requested documents, including other tribes represented by counsel for TCRHCC.  

                                                                                                                                                             
established at the beginning of the contract term and has no connection with the costs incurred by 
the tribe.  This argument is inconsistent with the ISDEAA and the Supreme Court’s decisions 
regarding CSC.  First, the statutory provisions on CSC support the conclusion that CSC funding 
is for actual costs.  The ISDEAA defines CSC as “reasonable costs for activities that must be 
carried on” by a contractor to ensure contract compliance and prudent management.  25 U.S.C. § 
450j-1(a)(2) (emphasis added).  Thus, the plain meaning of the ISDEAA definition of CSC is 
that the funding covers those activities that were necessary to the contract and that the contractor 
actually carried on.  The ISDEAA also refers to CSC as the “costs of reimbursing each tribal 
organization” and as “overhead incurred.”  § 450j-1(a)(3). 
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The tribes almost universally have recognized this is the necessary first step in the process of 

resolving and settling these CSC CDA claims.  Plaintiff mistakenly asserts that IHS has all of the 

records needed to decide its claims.  However, several documents needed to analyze the claims 

are not available to IHS, such as TCRHCC’s indirect cost rate proposals, the indirect cost rate 

agreements negotiated with the Department of the Interior, documents showing actual 

expenditures for direct costs associated with operation of the ISDEAA programs, documents 

showing TCRHCC’s indirect costs, and documents showing TCRHCC’s actual capital 

expenditures, pass-through amounts, and other exclusions associated with the operation of the 

ISDEAA programs.  Additionally, TCRHCC did not see fit to even provide documents it alludes 

to within its claim letter and spreadsheet. 

Additionally, TCRHCC acknowledged the documents are necessary for settlement 

discussions as evidenced by the fact that TCRHCC agreed to provide those documents to the 

AUSA shortly after filing the instant action.2  These are the same documents which the agency 

sought in its CO letters, thereby requiring an extension to issue a decision. 

Further, Plaintiff’s assertion that the documents in support of its claim are irrelevant to 

the question of jurisdiction (Pltf. Opp. n. 2), completely ignores the relationship between its 

failure to provide adequate documentation and IHS’s inability to resolve this claim by the initial 

decision date.  As explained in Defendant’s motion to dismiss, the CDA permits appeals only 

after the contracting officer has denied a claim.  Here, the extension of the date for resolving the 

claim is not a “denial,” and instead was a reasonable response to Plaintiff’s failure to submit 

proper documentation.  The statutory language allows a CO decision to be issued within a 

                                                 
2  TCRHCC remarks in its opposition that there has been no response to its May 29, 2013 
settlement offer.  It should be abundantly clear that IHS cannot make a counteroffer without the 
documents that it has asked for in the CO letters and in communications with TCRHCC’s 
counsel. 
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reasonable time, “taking into account such factors as the size and complexity of the claim and the 

adequacy of information in support of the claim provided by the contractor.”  41 U.S.C. § 

7103(f)(3); 25 C.F.R. § 900.224. 

The CO letters did provide a date certain by which a decision would be issued and would 

have been issued but for TCRHCC’s failure to provide the requested supporting documentation 

as set out in the CDA.  As a result of TCRHCC’s failure, the CO had to issue letters of extension.  

The claim remained pending when TCRHCC prematurely filed this lawsuit.  Thus, TCRHCC 

failed to exhaust. 

I. The CO Complied with the CDA by Providing a Date Certain 

 Despite TCRHCC’s contention, the CO letters do provide a date certain by which a 

decision would be issued.   

The cases cited by TCRHCC are inapposite because they contained language materially 

different from the CO letters here.  The CO decision letters at issue in Orbas & Assoc. v. United 

States, 26 Cl.Ct. 647, 648 (1992)(“…you should not expect a final decision prior to 30 June 

1990”), Atkins Enterprises, In. v. United States, 27 Fed.Cl. 142, 143 (1992)(“…you should not 

expect a Final Decision until November 30, 1992.  If for some reason this date cannot be met, 

you will be advised.  Although we acknowledge receipt and have offered a prediction date on 

your claim…”) and Boeing Co. v. United States, 26 Cl.Ct. 257, 259 (1992)(“I will endeavor to 

respond to you on each of them by 13 Mar 92, or if unable to respond by that time, I will advise 

you by 13 Mar 92 when I will respond.”) clearly left in question when a final decision would be 

provided.   

Unlike the above cases, the Navajo Area IHS CO letters to TCRHCC did provide a date 

certain.  In the CO Letters issued to TCRHCC one of two phrases were used -- “…I anticipate 
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that I will issue a final contracting officer’s decision by...”  (Def. Exhs. 2 and 9), or “…the IHS 

anticipates that it will issue a final decision on the claims by...” (Def. Exhs. 3 through 8).   

“Anticipate” is defined as “to look forward to as certain”.  Merriam Webster’s Third New 

International Dictionary 94 (1981) and www.merriam-webster.com/dictionary/anticipate.  This is 

certainly distinguishable from language used in the cases referenced by TCRHCC wherein the 

CO was not fixing a date certain, and in fact in Orbas was stating a date by which not to expect a 

decision by, or, as in Atkins and Boeing, causing confusion by providing the possibility that a 

decision would come at a later date or “predicting” a date for a decision.  TCRHCC’s claim that 

the word “anticipates” created uncertainty or cause confusion is unreasonable. 

 It is true the initial date was extended, as announced in the IHS Director’s March 26, 

2013, DTLL, “IHS will extend the time to answer claims for at least six months so that we can 

begin dialoging with Tribes earlier in the process…  We will be issuing extension letters 

consistent with this process, which will begin with an exchange of documents relevant to the 

claims, a time period for everyone to review the documents, and then a time period to meet and 

discuss the claims.”  Pltf. Opp. Exh. G.  It should also be noted that the Director’s decision to 

extend was a result of a meeting between tribal attorneys and the Department’s Office of the 

General Counsel involved with the CSC CDA litigation during which the tribal attorneys, 

including counsel for TCRHCC, specifically asked that there be an extension to allow for tribes 

to gather the necessary documentation needed for IHS to analyze the claims.  Id.  TCRHCC now 

claims that such extension is prohibited and caused confusion for TCRHCC as to when a CO 

decision would be issued. 

 Plaintiff relies on Atkins for the principle that any extension by the CO beyond  60 days 

can be considered a deemed denial by the contractor; however, the facts in Atkins and the instant 
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case are distinguishable.  The Court in Atkins, while noting Board of Contract Appeals cases had 

held that a contracting officer may revise the due date for a decision, found that “any suggestion 

that the contracting officer may further extend the due date indicates a failure by the contracting 

officer to commit, within the initial sixty days, to a particular due date.”  Atkins 27 Fed.Cl. at 

145-46.  Yet the CO in Atkins explicitly suggested it may not have a decision by the “prediction 

date,” thereby creating confusion.  Whereas in the instant case the CO set a date certain and did 

not indicate a possible extension, anticipating TCRHCC would timely comply with its request 

for the documents needed.  Additionally, in Atkins, and Orbas and Boeing for that matter, the 

government was not seeking additional documentation from the contractors in order for the 

government to analyze or audit the claims.  Therefore, there the contractor was not at fault for 

delaying the CO decision, unlike TCRHCC’s intransigent position to withhold necessary 

information, thereby circumventing the purpose and statutory requirements of the CDA.   

This case differs from Appeal of Chester P. Schwartz, et al., 90-1 BCA P 22518, VABCA 

No. 2975, 1989 WL 156822 (1989), wherein the contractor refused to allow the government 

access to necessary information and documents, because the CO letter included an anticipated 

decision date in Schwartz, the Board held that the claim was deemed denied, therefore finding it 

had jurisdiction, because the CO had provided no date for a decision in its communications with 

the contractor, unlike the CO letters to TCRHCC.  Id.  The Board did note that a decision date 

needs to be provided to the contractor, but also noted that “the estimated date could be subject to 

revision in light of actual experience, provided of course that it was reasonable,” indicating the 

difficulties the CO encountered with the “intractable” contractor.  Id.   

Unlike Schwartz, in the instant matter, the CO provided a date certain for a final decision 

to TCRHCC with a request for additional information and documentation to support the claims 
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within 60 days of receipt of TCRHCC’s claims.  Given TCRHCC’s unilateral decision in its 

reply for additional documents that “we must decline your request for additional 

documentation,” the CO, in an effort to have a dialog with TCRHCC so as to reach a point 

whereby the parties could have settlement discussions, issued an extension letter as had been 

discussed only days before at the meeting between tribal attorneys and Department counsel.  Pltf. 

Opp. Exh. D.  Similar to the contractor in Schwartz, TCRHCC had been uncooperative and, 

therefore, the CO’s decision to extend the decision date was reasonable as articulated in the CDA 

and should not be deemed a denial of the claim.  Accordingly, the Court lacks jurisdiction to 

consider TCRHCC’s claims because TCRHCC failed to exhaust administrative remedies. 

II. The Extension of Time was Reasonable Given the Complexity of the 
Claims and TCRHCC’s failure to Prove Adequate Supporting 
Information 

  
IHS is not denying that TCRHCC has made a claim under the CDA; the salient point, for 

IHS’s exhaustion defense, is that TCRHCC failed to submit adequate information in support of 

its claims, and IHS’s extension of the date for issuing a decision was a reasonable response to 

that failure (not a denial which would be ripe for judicial review).  The burden to provide 

supporting documents is on the contractor and not the Agency pursuant to 41 U.S.C. § 

7103(f)(3), especially for IHS to confirm that no CSC claimed are duplicative of the funding 

tribes already receive in support of the Secretarial or 106(a)(1) amount. 

 TCRHCC attempts to characterize its various theories of liability as being simple 

mathematical calculations that anyone could do with a basic calculator and, therefore,  contends 

no supplemental information beyond what it has already provided is necessary.  As noted supra 

IHS and TCRHCC have a fundamental disagreement regarding how damages are calculated.  

Ultimately, IHS’s administrative decision requires detailed analysis for which the additional 
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documentation requested is necessary and, due to the sheer volume of claims, IHS has contracted 

for a team of accountants to assist with the calculations at issue.  Further, TCRHCC did not 

provide supportive documentation to support its own incoherent methodologies, despite alluding 

to supporting documentation. 

As to the “shortfall” claim (Claim 1 in each TRCHCC letter at Def. Exh. 1), TCRHCC 

has identified several numbers that the government presumes—although TCRHCC did not 

clarify—originated from the annual reports that DHHS submits to Congress pursuant to 25 

U.S.C. § 450j-1(c).  It should be noted that after reviews in recent years, these reports (referred to 

as “Shortfall Reports”) have been found to have inaccuracies and several of the amounts on those 

Shortfall Reports have proven to be unreliable as a measure of costs incurred.  Likewise, 

TCRHCC’s Claim 2 – “Indirect on DCSC” (FY 2006-2010) refers to the unattached shortfall 

report.  TCRHCC completely failed to explain the theory underlying this claim.  In its 

calculations, TCRHCC merely identified the direct CSC shortfall amount multiplied by an 

unexplained “indirect cost rate” to arrive at “additional damages,” without any reference to the 

original number the additional damages are derived from.  TCRHCC has utterly failed to explain 

its reasoning behind this claim. 

For each of these claims, the brief paragraphs are insufficient to show additional, unpaid 

costs incurred by TCRHCC that meet the statutory definition of CSC as reasonable costs for 

activities TCRHCC was required to carry out to ensure contract compliance and prudent 

management and that were not duplicative of the “Secretarial” amount.  See 25 U.S.C. § 450j-

1(a).  Instead, the annual reports to Congress are budgeting tools, which do not demonstrate the 

amount of CSC incurred by the Tribe.  See Def. Exhs. 2-6, 8.  These calculations do not provide 
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any support to TCRHCC’s claim that it has incurred costs that meet the definition of the 

ISDEAA that the government has not paid.   

 As to TCRHCC’s Claim 3, “Miscalculation Claim” (FY 2006-2009), TCRHCC provides 

a brief allegation that the National Business Center, Department of the Interior (DOI) applied an 

incorrect rate-making methodology and “IHS then applied this diluted rate to the IHS portion of 

the direct program base, resulting in a systematic underpayment of CSC . . . .”  Def. Exh. 9, p. 2 

(Claim Letters FY 2006-2009).  The letters further explain, “[b]ased on available records, 

TCRHCC estimates its indirect cost rate would have been 2.77% higher but for the 

miscalculation, resulting in additional damages.”  Id.  TCRHCC does not, however, identify what 

“available records” it used to calculate these amounts.  There were no attached calculations or 

explanations of where the numbers came from in arriving at the additional damages.  TCRHCC 

should have provided evidence of these calculations if it alleges that its rate was miscalculated.  

It has not done so, however, despite numerous requests by IHS. 

Finally, TCRHCC’s Claim 4 in all fiscal years alleges “Lost Third-Party Revenue.”  

TCRHCC notes that it “could have generated third-party revenues” but it had to “divert program 

and other funds to cover fixed administrative and overhead expenses.”  Def. Exh. 9, p. 2 

(TCRHCC claim letters).  TCRHCC calculates these additional damages by multiplying the ratio 

of third-party revenues to the IHS program base with the total CSC shortfall.  Id.  Again, 

TCRHCC has no documentation showing its third-party revenues or its “fixed administrative and 

overhead expenses” that allegedly have resulted in diverted funds and loss of third-party 

revenues.  Likewise, if these expenses were “fixed” and paid by “program and other funds,” 

TCRHCC should easily have been able to document these amounts to support its claim. 
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IHS has identified the documentation that it needs to evaluate the claims being made and 

engage in settlement discussions.  Accordingly, the documents sought, and thus far not provided 

by TCRHCC, are indeed relevant in consideration of whether a plaintiff has exhausted 

administrative remedies and a court has jurisdiction when the CO has not issued a final decision, 

and has requested the documents so a decision can be made, as Congress proscribed under the 

CDA. 

 “Timeliness of a decision should depend on the “adequacy of the information in support 

of the claim.”  “Fixing the Contract Disputes Act: The Inadequate Documentation Problem,”  

 9 N&CR ¶ 38 (June 1995). (“[W]e are puzzled that the judges have missed these words in the 

statute.).  “Contracting officers rightly expect cooperation.  When [the contractor] failed to 

respond to the contracting officer’s requests for information and appealed directly to the 

[tribunal], [the contractor] simply delayed action on its claim.”  Smith, Inc. v. Dalton, Sec. of the 

Navy, 49 F.3d 1563 (1995).  IHS wants to resolve as many issues as possible at the 

administrative stage, thereby avoiding hundreds of claims being appealed to the Courts or Board 

prematurely, thereby minimizing stretched judicial and administrative resources and also 

adhering to the spirit of the CDA. 

 Accordingly, TCRHCC impermissibly and prematurely appealed its CDA claims to this 

Court.  Therefore, the Court lacks jurisdiction to consider TCRHCC’s claims. 
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III. The Agency’s Desire for Expediency Warrants this Court to Require 
TCRHCC to Provide Documentation Requested. 

 
 IHS wants expediency in arriving at a settlement with TCRHCC, and all Tribes, as 

evidenced by the DTLLs, but can only do so once appropriate documentation has been 

submitted.  Until TCRHCC has provided such documentation in order for the CO to make a final 

decision on the claims, this Court lacks jurisdiction. 

To the extent the Court finds it does have jurisdiction, however, the Government requests 

the Court remand, under its authority set out at 41 U.S.C. § 7103(f)(5), for a CO decision within 

60 days after TCRHCC provides requested documents. 

For the foregoing reasons, the Government hereby reaffirms its motion before the Court 

to dismiss Plaintiff’s Complaint, pursuant to Fed. R. Civ. P. Rule 12(b)(1), because the Court 

lacks subject matter jurisdiction over the claims. 

Respectfully submitted, 
 

 
RONALD C. MACHEN JR. D.C. BAR # 447889 

      United States Attorney  
      for the District of Columbia 
     
      DANIEL F. VAN HORN, D.C. Bar #924092 
      Civil Chief 
 
      By: /s/ Alexander D. Shoaibi___________ 
      ALEXANDER D. SHOAIBI D.C. Bar #423587 
      Assistant U.S. Attorney 
      555 Fourth St., N.W. 
      Room E4218 
      Washington, D.C. 20530 
      (202) 252-2511 

Alexander.shoaibi@usdoj.gov 
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