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INTRODUCTION 

 

Dovetailing on arguments raised by other Defendants, Defendant First 

International Bank & Trust (“First International”) seeks to avoid liability for its actions in 

knowingly assisting illicit online payday lenders (“Illegal Payday Lenders”) in collecting 

usurious loan payments on payday loans that are illegal in 13 states, including 

Connecticut, and the District of Columbia.  

First International adopts BMO Harris Bank N.A.’s (“BMO”) arguments for 

dismissal of Plaintiffs’ claims. (Doc. 176-1, p. 3.) However, as set forth in Plaintiffs’ 

Memorandum of Law in Opposition to BMO’s Motion to Dismiss (Doc. 156), Plaintiffs 

have adequately alleged the elements required to establish their RICO claim: an 

enterprise (id., pp. 20-27); First International’s association with and control over that 

enterprise (id., pp. 28-32); First International’s use of the enterprise to collect and 

conspire to collect “unlawful debts” as the term is defined in 18 U.S.C. § 1961(6) (id., pp. 

32-34); and First International’s knowledge of unlawful conduct. (id., pp. 34-37.) 

Likewise, Plaintiffs have sufficiently alleged the general awareness necessary to state 

viable aiding and abetting claims under Connecticut’s usury and Small Loan laws (id., 

pp. 39-42). Contrary to Defendants’ assertions, Plaintiffs are not required to allege that 

the benefits wrongfully received are still in possession of the defendant under a claim for 

assumpsit (id., p. 42); and have properly alleged both multiple unfair “practices” and that 

Defendants’ actions were the proximate cause of Plaintiffs’ harm as required under the 

Connecticut Unfair Trade Practices Act (id., pp. 42-45). 
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The remainder of First International’s argument for dismissal (Doc. 176-1, pp. 3-

7) is that the illegal payday lender SFS Inc., which maintains a website called 

www.oneclickcash.com (Doc. 1, ¶ 19e) (“OneClickCash”
1
), is a necessary party that 

cannot be joined. However, First International does not and cannot come close to meeting 

its heavy burden to make such a showing under Federal Rule of Civil Procedure 19(a).  

ARGUMENT 

I. OneClickCash is Not a Required Party Under Rule 19. 

First International argues that the case should be dismissed under Rule 19 for 

failure to join the absent payday lender with whom it conspired. But the co-conspiring 

payday lender is not a required party, and even if it were, equity and good conscience 

dictate that this case should proceed without it.  

Rule 19 is a two-step inquiry. Subsection (a) protects certain parties by deeming 

them “required”; a party who is “required” according to the factors enumerated in 

subsection (a) is one whose participation is so desirable or important that the party must 

be joined so long as she or he is “subject to service of process” and joinder “will not 

deprive the court of subject-matter jurisdiction.” Fed. R. Civ. P. 19(a)(1). If a necessary 

party cannot be joined, “Rule 19(b) requires courts to consider whether, ‘in equity and 

good conscience,’ the party is one without whom the action between the remaining 

parties cannot proceed . . .” Marvel Characters, Inc. v. Kirby, 726 F.3d 119, 131-32 (2d 

Cir. 2013). First International, as the moving party, “has the burden of producing 

                                                 
1
 Contrary to First International’s assertion, Plaintiffs referred to SFS, Inc. as “SFS” in the 

Complaint, not “OneClickCash.” Nevertheless, for consistency, Plaintiffs adopt First 

International’s nomenclature and refer herein to SFS, Inc. as “OneClickCash.” 
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evidence showing the nature of the interest possessed by an absent party and that the 

protection of that interest will be impaired by the absence.” Holland v. Fahnestock & Co., 

Inc., 210 F.R.D. 487, 495 (S.D.N.Y. 2002). First International utterly fails to meet this 

burden. 

A. The Payday Lender Has No Legally Protected Interests. 

The payday lender First International identifies is not a required party under Rule 

19(a) because it has no legally protected interest in the litigation. See, e.g., Gibbs Wire & 

Steel Co., Inc. v. Johnson, 255 F.R.D. 326, 329 (D. Conn. 2009) (“satisfying the second 

prong of Rule 19(a) is contingent upon an initial requirement that the absent party claim a 

legally protected interest relating to the subject of the action.”). By making payday loans 

with interest rates greater than 12% to Plaintiff Russo in Connecticut, the payday lender 

made a facially illegal loan that is unenforceable. See Conn. Gen. Stat. Ann. § 37-8 (“No 

action shall be brought to recover principal or interest, or any part thereof, on any loan 

prohibited by sections 37-4, 37-5 and 37-6, or upon any cause arising from the 

negotiation of such loan.”). Any “interest” asserted by the payday lender in its 

unenforceable payday loan would be frivolous and would not establish a “legally 

protected interest” requiring joinder. Davis v. United States, 192 F.3d 951, 958-59 (10th 

Cir. 1999). See also, Shermoen v. United States, 982 F.2d 1312, 1318 (9th Cir. 1992) 

(“We do not hold . . . a district court would be required to find a party necessary based on 

patently frivolous claims . . . .”). 

This suit concerns, at bottom, First International’s duties and actions as an ODFI 

in the ACH Network. In response, First International attempts a fundamental misuse of 
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both Rule 19 and of tribal sovereign immunity. If the Court were to hold for First 

International, non-tribal entities would be free to engage in fraud or other illegal activity 

if they had virtually any relationship—however tenuous—with a purportedly sovereign 

entity and avoid liability. But tribal sovereignty cannot be extended via Rule 19 to create 

a blanket of sovereign tribal immunity over First International’s unlawful activities, all of 

which took place off of tribal land, and all of which involve its activities as an ODFI 

using the ACH Network, which is in no way controlled by tribal entities. In short, a non-

tribal actor like First International cannot knowingly and willingly participate in the non-

tribal ACH Network, thousands of miles from the reservation, and then avoid liability for 

those actions under Rule 19 merely by claiming, “the tribe made me do it.” Indeed, 

precisely the same arguments have been rejected by other courts: 

[d]efendants’ attempt to manipulate a doctrine designed to preserve tribal 

self-governance and independence into one that can be used as a legalistic 

loophole to assist non-Indians in the avoidance of civil liability cannot 

stand.  

Multimedia Games, Inc. v. WLGC Acquisition Corp., 214 F. Supp. 2d 1131, 1143 (N.D. 

Okla. 2001).
2
  

                                                 
2
 The bulk of First International’s memorandum in support of dismissal concerns whether 

OneClickCash is an entity entitled to tribal sovereign immunity (Doc. 176-1, pp. 4-7)—a 

question which has no bearing on whether OneClickCash has a protectable interest in this 

litigation. Nevertheless First International’s use of declarations submitted by OneClickCash in 

Federal Trade Commission v. AMG Services, Inc., et al., 2:12-CV-00536-GMN (D. Nev.), is 

surprising given that the Federal Trade Commission’s allegations are, inter alia, that:  

 

Defendants [including OneClickCash] offer payday loans through a series of 

websites owned, operated, and controlled by entities that are part of the common 

enterprise. Among the websites through which Defendants offer payday loans are 

500fastcash.com, ameriloan.com, oneclickcash.com, unitedcashloans.com, and 

usfastcash.com. 
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First International relies on BMO’s authorities for the general proposition that 

“when a lawsuit concerns the rights and obligations created by a contract, the parties to 

the contract are necessary parties.” (Doc. 176-1, p. 4.) But in none of BMO’s cited cases 

were the contracts at issue illegal on their face. See Kermanshah v. Kermanshah, 08-CV-

409(BSJ)(AJP), 2010 WL 1904135 (S.D.N.Y. May 11, 2010) (agreement between four 

brothers to share equally in real estate corporations and rug business); U.S., ex rel. Hill v. 

Coulter, 98-CV-111(FJS)(GLS), 1998 WL 460239 (N.D.N.Y. July 31, 1998) (suit to void 

oral agreement in which not-for-profit entity agreed to represent the Onondaga Nation in 

a land claim lawsuit); Travelers Indem. Co. v. Household Int'l, Inc., 775 F. Supp. 518 (D. 

                                                                                                                                                             

On their websites, Defendants represent that they will withdraw the consumer’s 

scheduled payment from the consumer’s bank account when the consumer’s loan 

is due. In Defendants’ loan contracts, they state that the total payment for 

satisfying the payday loan is the sum of the principal borrowed plus a stated 

finance charge. 

Defendants’ actual practice, however, contradicts those representations. Rather 

than withdraw the scheduled payment on one specific date, Defendants typically 

initiate withdrawals on multiple occasions, assessing multiple finance charges to 

the consumer. Thus, in numerous instances a consumer ends up paying 

significantly more to satisfy his loan than the “Total of Payments” that 

Defendants conspicuously represent and in their loan disclosures. 

[Filed Complaint annexed as Exhibit 1, ¶¶ 28-30] 

These allegations suggest that OneClickCash’s supposed “interest” in this litigation is--“in equity 

and good conscience”--even less worthy of protection. 

What is more, the fact that the Federal Trade Commission filed its Complaint on April 2, 2012, 

alleging that AMG Services, Inc., SFS, Inc. (OneClickCash), Red Cedar Services, Inc., and MNE 

Services, Inc. had violated portions of the Federal Trade Commission Act (“FTC Act”), 15 

U.S.C. §§ 41–58; the Truth in Lending Act (“TILA”), 15 U.S.C. § § 1601–1667f; and the 

Electronic Fund Transfer Act (“EFTA”), 15 U.S.C. §§ 1693–1693r, see,  F.T.C. v. AMG Servs., 

Inc., 2:12-CV-00536-GMN, 2014 WL 910302 (D. Nev. Mar. 7, 2014), casts serious doubt on 

First International’s claims here that it had no “knowledge of the purportedly unlawful conduct” 

of the Illegal Payday Lenders. (See, e.g., Doc. 176-1, p. 3.) 
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Conn. 1991) (suit against primary insurer for reimbursement of claim paid by insurer of 

catastrophic liability policy); Global Disc. Travel Servs., LLC v. Trans World Airlines, 

Inc., 960 F. Supp. 701 (S.D.N.Y. 1997) (action brought by seller of discounted airline 

tickets against airline for breach of ticket and loan agreements). The word “illegal” does 

not even appear in those decisions. 

 In fact, there is no case in which a facially illegal contract has been found to be 

the basis of a legally protectable interest. Even in American Greyhound Racing v. Hull, 

305 F.3d 1015, 1024 (9th Cir. 2002), in which the Ninth Circuit found a tribe to be a 

necessary party and reversed the district court’s decision that tribes could “have no 

legally protected interest in gaming that was not permitted by state law,” the compacts in 

question were creatures of Arizona statute (A.R.S. § 5-601) and thus arguably lawful 

under state law. Here, the contracts in question are illegal on their face and cannot 

support a “legally protected” interest. 

Moreover, Plaintiffs do not ask this Court to enjoin any tribal entity, or even seek 

to render any underlying Loan Agreement unenforceable. Instead, the requested relief is 

against First International exclusively. (See Doc. 1, pp. 258-59 (requesting “a permanent 

injunction enjoining and prohibiting [First International] from serving as the ODFI for 

Out-Of-State Payday Lenders”).) Indeed, nothing this Court does could prevent 

OneClickCash from finding another ODFI to perform the illegal debits at issue here. 

Because its loan agreements will remain unaffected, OneClickCash cannot have any 

serious interest in the outcome of this litigation. 

First International’s reliance on BMO’s citation to the unreported case of Hardy v. 

Case 3:13-cv-01460-WWE   Document 179   Filed 03/27/14   Page 7 of 13



 

 8 

IGT, Inc., No. 10-CV-901-WKW [WO], 2011 WL 3583745 (M.D. Ala. Aug. 15, 2011), 

in support of its argument that the illegal payday lender is an “indispensable party” (Doc. 

115, p. 12), is likewise misplaced. Hardy was a suit under Ala. Code § 8-1-150(a)—a 

statute which voids gambling contracts (“[a]ll contracts founded in whole or in part on a 

gambling consideration are void.”)—where the court found that “[t]he Tribe’s interest 

relating to the subject of this contract suit is substantial.” Hardy at *5 (emphasis added). 

Here, Plaintiffs assert RICO and common law tort claims—not claims premised on 

voiding contracts. The contract is not even a point of dispute inasmuch as the contract 

itself openly calls for illegal conduct.  

B. Joinder Is Not Required Against Co-Conspirators. 

It is well-settled law that Rule 19 does not require the mandatory joinder of co-

conspirators. See, e.g., Lyons v. Aster, 89 CIV. 3710 JFK, 1990 WL 71473, at *2 

(S.D.N.Y. May 21, 1990) (“[T]he corporate entities to which defendant refers as being 

indispensable, are not required to be named as defendants in this suit for RICO violations 

. . . .”); Marshall v. James B. Nutter & Co., 816 F. Supp. 2d 259, 265 (D. Md. 2011) 

(“courts at every level, including the Supreme Court of the United States, the Federal 

Rules of Civil Procedure themselves, and numerous commentators have recognized that 

Rule 19 does not mandate joinder of co-conspirators.”) (collecting authority). Here, it is 

unnecessary to include the payday lender in claims that can be assessed against any 

participants in the RICO enterprise. OneClickCash is a joint tortfeasor, and First 

International cannot demonstrate that the illegal payday lender has a legally protected 
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interest relating to the claim, or that its ability to protect that interest will be impaired by 

the disposition of this suit in its absence. 

C. No Prejudice Has Been Shown. 

Even if First International had established that Plaintiff Russo’s payday lender was 

a required party, and could not be joined under Rule 19(a), First International has failed 

to carry its additional burden of showing that the case should be dismissed based on the 

payday lender’s absence under Rule 19(b). First, under Rule 19(b)(1), there will be no 

prejudice to the payday lender in proceeding without it because, as discussed supra, it 

could only possibly assert frivolous claims that the facially illegal loan it made was 

somehow legal. That cannot be the basis of a supposed “prejudice.” See, e.g., Republic of 

Philippines v. Pimentel, 553 U.S. 851, 867 (2008) (court may proceed without non-

named person asserting frivolous claim under Rule 19(a) and (b)). 

Given the absence of prejudice under Rule 19(b)(1), any analysis under Rule 

19(b)(2) of lessening or avoiding prejudice does not come into play. But even if it did, 

First International will more than adequately protect the interests of the payday lenders 

because their interests are aligned. See Marvel Characters, Inc., 726 F.3d at 134 

(“potential prejudice to an absent party under Rule 19(b) is mitigated where a remaining 

party could champion his or her interest.”) (quotations omitted). See also, Artichoke Joe’s 

v. Norton, 216 F. Supp. 2d 1084, 1118 (E.D. Cal. 2002) aff’d sub nom., Artichoke Joe’s 

California Grand Casino v. Norton, 353 F.3d 712 (9th Cir. 2003) (holding that while 

Indian tribes can claim a legal interest in lawsuit challenging gaming compacts, they are 

not required parties because their legal interests can be adequately represented by the 
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named defendant). A finding that the loans are somehow not usurious under Connecticut 

law would subject Plaintiff Russo’s claims to dismissal, so if there is any possible 

argument to that effect then First International has the same incentive as the absent 

payday lenders to make it. 

D. Courts Are Loath To Dismiss for Non-Joinder. 

It is well established that “[c]ourts are loath to dismiss cases for non-joinder of a 

party, and will only do so to avoid serious prejudice and inefficiency.” Axelrod & 

Cherveny Architects, P.C. v. Winmar Homes, 2:05 711 ENV ETB, 2007 WL 708798 

(E.D.N.Y. Mar. 6, 2007) (citing Owens–Illinois, Inc. v. Meade, 186 F.3d 435, 441 (4th 

Cir. 1999)). In this case, First International should not be allowed, in “equity and good 

conscience,” to escape liability for its own acts in knowingly collecting on unlawful loans 

merely because it claims that an absent wrongdoer is not joinable to this action. This is 

particularly true when the absent wrongdoers’ purported interests are, if not actually 

“frivolous” under Rule 19(a), then unworthy of protection under Rule 19(b).
3
 

CONCLUSION 

For the foregoing reasons, First International’s arguments for dismissal should be 

rejected. If the Court finds Plaintiffs’ allegations deficient in any respect, Plaintiffs 

respectfully request leave to amend their Complaint pursuant to Federal Rule 15(b). 

Dated:  March 27, 2014  

Respectfully submitted, 

 

PLAINTIFFS, CHRISTOPHER GRAHAM  

AND ELLEN RUSSO 

                                                 
3 And in any event, such purported interests would be “protectable” by First International. 
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 /s/ Karen M. Leser-Grenon             

      James E. Miller (ct21560) 

      jmiller@sfmslaw.com 

      Karen M. Leser-Grenon (ct23587) 

      kleser@sfmslaw.com 

      Shepherd, Finkelman, Miller & Shah, LLP 

      65 Main Street 

      Chester, CT  06412 

Telephone:  (860) 526-1100   

Facsimile:  (866) 300-7367 

 

CHITWOOD HARLEY HARNES LLP 

Darren T. Kaplan, admitted pro hac vice 

dkaplan@chitwoodlaw.com 

1350 Broadway, Suite 908 

New York, NY  10018 

Telephone:  (917) 595-3600 

Facsimile:  (404) 876-4476 

 

      STUEVE SIEGEL HANSON LLP 

      Norman E. Siegel 

siegel@stuevesiegel.com 

Steve Six, admitted pro hac vice 

six@stuevesiegel.com 

J. Austin Moore, admitted pro hac vice  

moore@stuevesiegel.com 

460 Nichols Road, Suite 200 

Kansas City, MO  64112 

Telephone:  (816) 714-7100 

Facsimile:  (816) 714-7101 

 

KOPELOWITZ OSTROW P.A. 

Jeffrey M. Ostro, admitted pro hac vice 

ostrow@KOlawyers.com 

Jason H. Alperstein 

Alperstein@KOlawyers.com 

200 S.W. 1
st
 Avenue, 12

th
 Floor 

Fort Lauderdale, FL  33301 

Telephone:  (954) 525-4100 

Facsimile:  (954) 525-4300 

 

TYCKO & ZAVAREEI LLP 
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Hassan A. Zavareei, admitted pro hac vice 

hzavareei@tzlegal.com 

Jeffrey D. Kaliel, admitted pro hac vice 

jkaliel@tzlegal.com 

Anna C. Haac 

ahaac@tzlegal.com 

200 L Street, N.W., Suite 808 

Washington, DC  20036 

Telephone:  (202) 973-0900 

Facsimile:  (202) 973-0950 

 

SHEPHERD, FINKELMAN, MILLER& 

SHAH, LLP 

James C. Shah, admitted pro hac vice 

jshah@sfmslaw.com 

35 East State Street 

Media, PA  19063 

Telephone:  (610) 891-9880 

Facsimile:  (866) 300-7367 

 

      Their Counsel 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on March 27, 2014, a copy of the foregoing Plaintiffs’ 

Memorandum of Law in Opposition to Defendant First International Bank & Trust’s 

Motion to Dismiss Filed in the Alternative was filed electronically and served by mail on 

anyone unable to accept electronic filing.  Notice of this filing will be sent by e-mail to 

all parties by operation of the Court’s electronic filing system or by mail to anyone 

unable to accept electronic filing as indicated on the Notice of Electronic Filing.  Parties 

may access this filing through the Court’s CM/ECF System. 

 

/s/Karen M. Leser-Grenon           

Karen M. Leser-Grenon (ct23587) 

      Shepherd Finkelman Miller & Shah, LLP 

      65 Main Street 

      Chester, CT 06412 

      Telephone:  (860) 526-1100 

      Facsimile: (860) 526-1120    

      Email:  kleser@sfmslaw.com 
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