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Petitioner Norbert J. Kelsey (“Mr. Kelsey” or “the Petitioner”), by and through his 

undersigned counsel, hereby submits this Reply Brief in Support of Petition for Writ of Habeas 

Corpus.  Mr. Kelsey is before the Court on a petition for a writ of habeas corpus to secure his 

release from an unlawful future detention by an order of a court of the Little River Band of 

Ottawa Indians (“the Band” or “the Tribe”), of which he is a member.

INTRODUCTION 

1

The Respondent’s Bouie arguments fail to properly address the issue of foreseeability, or 

in other words, whether it could be reasonably anticipated that the Tribal Court of Appeals would 

change its statues to newly include the Petitioner’s alleged conduct.  In particular, the 

Respondent fails to cite a single case outside of the narrow context of hunting and fishing rights 

where the exercise of tribal criminal jurisdiction outside Indian Country was upheld.  The 

Respondent has further not shown how the Tribal Court of Appeals’ change to the Band’s 

 The grounds for relief he 

has asserted are (1) that the Band lacks criminal jurisdiction over offenses committed outside 

Indian Country as defined by 18 U.S.C. § 1151 and (2) that the Tribal Court of Appeals 

impermissibly applied its unforseeable revision to the Band’s criminal statutes to include Mr. 

Kelsey’s alleged conduct by retroactively expanding the scope of their coverage. The former 

statutes had the effect of limiting Tribal Court criminal jurisdiction to punishing Sexual Assaults 

committed in Indian Country.  The Tribal Court of Appeals’ expansion of tribal criminal 

jurisdiction to all tribally-owned fee lands eliminated a necessary finding for conviction in the 

Tribal Court, i.e. that the offense had to occur in Indian Country.   

                                                             
1 Mr. Kelsey is of pure Anishinaabe blood being 4/4 Indian of Grand River Ottawa and Huron Potawatomi descent.  
The Petitioner does not dispute his status as an Indian under federal law or under the Band’s Law and Order Code. 
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statutes could be reasonably anticipated in light of the plain language of the 2003 criminal 

statutes. 

The Respondent’s arguments regarding tribal criminal jurisdiction fail because they rely 

simply on a serious misapprehension of Supreme Court precedent in which the alleged criminal 

conduct occurred within Indian Country.  The Respondent, in his Answer, attempts to interpret 

these cases from Indian Country as evidence of tribal jurisdiction based on membership.  (Ans. at 

26).  Next, the Respondent’s Answer incorrectly relies on John v. Baker, 982 P.2d 738 (Alaska 

1999) where off-reservation tribal civil, and not criminal, jurisdiction was affirmed.  Finally, the 

Respondent mistakenly relies on cases where the application of state law to tribal government 

action was rejected.   

For the reasons stated below and for the reasons stated in his Verified Petition and 

Memorandum in Support, the Petitioner respectfully requests that this District Court grant the 

Petitioner a Writ of Habeas Corpus freeing him from his unlawful, future detention by order of 

the Tribal Court for the Little River Band of Ottawa Indians.  However, if the Court should 

disagree with the Petitioner’s arguments, he asks that the Court enter judgment against him so 

that he can pursue a timely appeal to the Sixth Circuit Court of Appeals. 

I. THE TRIBAL COURT OF APPEALS’ RETROACTIVE EXPANSION OF THE 
BAND’S CRIMINAL JURISDICTION STATUTES BEYOND THEIR PLAIN 
LANGUAGE VIOLATES FUNDAMENTAL DUE PROCESS 

Standard of Review 

  The Respondent argues that the standard of review for the Petitioner’s Bouie claim 

should be governed by Harries v. Bell, 417 F.3d 631, 634-535 (6th Cir. 2005), applying pre-
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AEDPA de novo standards of review to a habeas claim.  (See Ans. at 33).2

 The Respondent concedes that Bouie and its progeny should be used for deciding the 

Petitioner’s ICRA due process claim.  (See Ans. at 33).  In fact, it would be quite hard for the 

Respondent to argue that another standard should govern as even former Justice Petoskey 

himself has said that “Due process requires that criminal statutes be precise so as to give notice 

as to what is prohibited and to discourage arbitrary enforcement.”  People v. Sandell, CR-009-

0703 (LTBB Tribal Court 2003)(emphasis in original).

  The Petitioner does 

not dispute the application of this standard of review to the Petitioner’s Bouie claim under the 

ICRA.  See Selam v. Warm Springs Tribal Correctional Facility, 134 F.3d 948, 951 (9th Cir. 

1998)(applying de novo review to an ICRA habeas claim).  Thus, this Court may grant the writ if 

the lower-court conviction violated the laws or treaties of the United States.   Estelle v. McGuire, 

502 U.S. 62, 68 (1991). 

3

While under federal law the Tribal Court does not have jurisdiction over off-reservation 

Sexual Assaults, a Writ can be granted to the Petitioner as the Band’s criminal statutes did not 

encompass the Petitioner’s alleged conduct in 2005.  Indeed, since the Band’s criminal statutes 

do not “give notice” that the Petitioner’s alleged conduct would be subject to Tribal Court 

criminal jurisdiction under its lesser definition of Sexual Assault, this honorable District Court 

need not reach the merits of the Petitioner’s more-complicated jurisdictional claim to resolve the 

instant case. 

 

                                                             
2 The Respondent does not contest exhaustion of tribal court remedies nor has he raised any other procedural 
objections to considering the Bouie claim on the merits.  (Ans. at 33). 

3 The Opinion is available at the Little Traverse Bay Band of Odawa Indians website at the following address: 
http://www.ltbbodawa-nsn.gov/Tribal%20Court/Court%20Opinions/Criminal%20Court%20Decisions/CR-009-
0703%20LTBB%20v%20Sandell.pdf. 
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The Band, like the States and the federal government, has the power as a sovereign to 

define and to legislate what conduct may be punishable as a crime by its courts.  See F. Cohen, 

Handbook of Federal Indian Law § 4.05 [4](“Indian nations are codifying their laws and making 

them more accessible.”); LRBOI Const. art. IV, sec. 7(a)(1)(giving the Tribal Council the power 

to pass legislation “governing the conduct of members of the Little River Band and other persons 

within its jurisdiction”).  And, this is precisely what the Band’s Tribal Council did in 2003.  

LAW AND ORDER CODE § 1.02.  Unfortunately for the Respondent, under the Band’s 

statutory laws that existed in 2005, the Petitioner’s conduct was not punishable by the Tribal 

Court since it did not occur in Indian Country.4

To rewrite the Band’s statutes in favor of a new rule allowing for the exercise of criminal 

jurisdiction over all the Band’s fee lands regardless of Indian Country status changes the findings 

necessary to subject the Petitioner to the Band’s lesser definition of Sexual Assault.  A finding 

that the land was not Indian Country would serve as an “absolute bar” to the any Tribal Court 

prosecution.  Helton, infra.  With all due respect to the Tribal Court of Appeals, its disregard of 

  Under the 2003 statutes, territoriality was a 

necessary jurisdictional finding to any Tribal Court Sexual Assault prosecution according to the 

plain language of the Band’s criminal laws.  LAW AND ORDER CODE § 4.01 (stating that 

“The offenses specified in [the Law and Order Code including Sexual Assault], or those 

provided for in other Ordinances of the Tribal Code, constitute forbidden criminal conduct 

against the Tribe.  Persons committing such offenses may be tried and punished by the 

Tribal Court as provided for by this Ordinance.”)(emphasis added); CRIMINAL 

PROCEDURES ORDINANCE § 8.08. 

                                                             
4 In its jurisdictional opinion, the Tribal Court of Appeals made the factual finding that the locus of the alleged 
offense was outside the Band’s reservation.  Since no party has argued that that finding is clearly erroneous, it 
should be presumed correct.   
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the Tribal Council’s “narrow” criminal statute to give itself the power to exercise jurisdiction 

over all Tribal fee land is unquestionably unforeseeable. The Kelsey decision is inconsistent with 

the plain language of the statutory law that existed in July 2005 and is incorrect as the plain 

language of the Tribal Constitution allows the Band’s sovereign powers, which should include its 

Ordinances, to serve as a check to Tribal Court criminal jurisdiction.  Furthermore, being 

inconsistent with other tribal, state, and federal law, the Band’s change to its criminal statutes 

was simply unforeseeable and likely inconsistent with its dependent status under federal Indian 

law.   

The change to the law in Kelsey serves to unjustly punish an act that was not punishable 

before by the Tribal Court, if actually committed, at the time of its alleged commission.  See 

Means v. Northern Cheyenne Tribal Court, 154 F.3d 941 (9th Cir. 1998) (stating that retroactive 

application of legislation expanding tribal court criminal jurisdiction is impermissible because it 

punishes “as a crime an act which was not a crime when committed” since the tribal court lacked 

jurisdiction to punish Means for murder).  Put another way, the Tribal Court of Appeals’ 

decision to change its criminal jurisdiction statutes deprived the Petitioner of a defense that 

existed at the time of the alleged misconduct that would have served as a bar to Tribal Court 

criminal jurisdiction.  Id.  Finally, Mr. Kelsey’s alleged conduct could not be punished under 

principles of extraterritorial jurisdiction as the Band never authorized such an application of the 

Law and Order Code.  In fact, the plain language of the Tribe’s own Law and Order Code had 

inarguably limited its application to Indian Country.  

The Respondent attempts to argue that fair warning has been provided because the Band 

has the power under federal Indian law to exercise jurisdiction over matters that involve “internal 

tribal relations” and over its membership. This argument is (1) based on a misreading of the 
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relevant precedent and (2) is immaterial to the Bouie analysis. The Bouie analysis focuses on the 

Band’s statutory law at the time of the alleged criminal conduct in 2005 and the change that the 

appellate court made to the law in 2009. Under the statutory law that existed in 2005 as later 

relied upon by the Tribal Court of Appeals in Champagne, the Petitioner’s alleged conduct could 

not be punished in the Tribal Court as it did not occur within Indian Country.  Since the Tribal 

Court of Appeals essentially changed the Band’s 2003 statutes and since the change to law 

operated to the Petitioner’s detriment, retroactive application is infirm under the ICRA’s due 

process clause.  Thus, judgment in the Petitioner’s favor should be entered. 

A. CRIMINAL DEFENDANTS HAVE A RIGHT TO FAIR WARNING OF WHAT 
CONDUCT IS PUNISHABLE 

 
As early as 1931, Justice Holmes wrote: "Although it is not likely that a criminal will 

carefully consider the text of the law before he murders or steals, it is reasonable that a fair 

warning should be given to the world in language that the common world will understand, of 

what the law intends to do if a certain line is passed.

A criminal statute must "give a person of ordinary intelligence fair notice that his 

contemplated conduct is forbidden by the statute."  Bouie, 378 U.S. at 351; Rogers v. Tennessee, 

532 U.S. 451, 457 (2001). Thus, a court's "unforeseeable and retroactive judicial expansion" of a 

criminal statute without prior notice violates due process. Id.  “[D]ue process bars courts from 

applying a novel construction of a criminal statute to conduct that neither the statute nor any 

" McBoyle v. United States, 283 U.S. 25 

(1931)(emphasis supplied).  In McBoyle, the Supreme Court reversed the conviction of a 

defendant because the statute in question did not encompass the conduct for which that defendant 

was charged.  Id; see also First Bank & Trust Co. v. Feuequay, 405 F.2d 990, 992 (6th Cir. 

1969); United States v. Reid, 206 F. Supp.2d 132 (D. Mass. 2002).     
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prior judicial decision has fairly disclosed to be within its scope." Id

As the Tenth Circuit noted, Bouie applies “to after-the-fact increases in the degree of 

punishment as well as the ex post facto construction of substantive criminal statutes.”  Johnson v. 

Kindt, 158 F.3d 1060 (10th Cir. 1999)(internal citations omitted); Dale v. Haeberlin, 878 F.2d 

930, 934 (6th Cir.1989) ("We hold that the constitutional due process protections, like ex post 

facto protections, do extend to proscribe judicially enforced changes in interpretations of the law 

that unforeseeably expand the punishment accompanying a conviction beyond that which an 

actor could have anticipated at the time of committing a criminal act.").  “The constitutional 

restrictions on ex post facto laws not only promote fair warning; they also restrain legislatures 

and courts from arbitrary and vindictive action.”  McDonald v. Champion, 962 F.2d 1455, 1459 

(10th Cir. 1992)(internal citations omitted); see Sandell, supra (Petoskey, J.).     

. at 459; Dean v. Byerley, 

354 F.3d 540, 549 (6th Cir. 2004)(stating that a “retroactive application of judicially expanded 

criminal statutes violates due process”)(internal citations omitted); People v. Yamat, 475 Mich. 

49, 67, 714 N.W.2d 335, 344 (2006)( “No one should be left to speculate about what constitutes 

a crime[.]”)(Kelly, J. dissenting)(internal citations omitted).. 

B. THE PROHIBITIONS AGAINST EX POST FACTO LAWS AND EX POST 
FACTO JUDICIAL DECISIONMAKING HAVE BEEN APPLIED TO 
CRIMINAL JURISDICTION STATUTES 

Mr. Bailey has asserted that he cannot find any precedent in which Bouie has been 

applied to criminal jurisdiction statutes.  (See Ans. at 36).  However, Mr. Bailey’s legal research 

is incomplete.  In other federal and state precedent, Bouie and its progeny has been applied to 

criminal jurisdiction statutes.  People v. Morante, 975 P.2d 1071 (Cal. 1999); Helton v. Fauver, 

930 F.2d 1040 (3rd Cir. 1991).  Finally, the Ninth Circuit Court of Appeals, which Mr. Bailey 
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claims contains 411 of the over 500 federally-recognized Indian tribes,5

In Helton v. Fauver, 930 F.2d 1040 (3d Cir. 1991), the Third Circuit confronted the 

retroactive application of the New Jersey Supreme Court's new construction of a statute that 

governed the jurisdiction of its juvenile courts. When the defendant, Helton, was 16 years old, he 

drove the getaway car for a convenience store robbery during which one of his accomplices shot 

and killed the store's clerk. Id. at 1042. At the time of the crime, the relevant statute permitted 

trying a juvenile as an adult if "[t]he court is satisfied that adequate protection of the 

public requires waiver [of juvenile jurisdiction] and is satisfied there are no reasonable prospects 

for rehabilitation of the juvenile prior to his attaining the age of maturity." N.J. STAT. ANN. § 

2A:4-48 (repealed 1983). Because the juvenile court concluded that Helton was a good candidate 

for rehabilitation, it retained jurisdiction. The State appealed to the New Jersey Supreme Court, 

where "the New Jersey Supreme Court construed the word 'and,' in N.J.S.A. 2A:4-48, to mean 

'or,'" an interpretation that permitted Helton to be tried as an adult. Helton, 930 F.2d at 1044.  

 found that the Ex Post 

Facto Clause served as a bar to the retroactive application of legislation expanding the scope of 

tribal court criminal jurisdiction.  Means v. Northern Cheyenne Tribal Court, 154 F.3d 941 (9th 

Cir. 1998). 

Reviewing a denial of habeas corpus, the Third Circuit concluded that "the language of 

the statute, together with the line of cases interpreting it in the New Jersey state courts, could not 

have put Helton on notice of, or made reasonably foreseeable," the New Jersey Supreme Court's 

new rule. Id. Retroactive application of the new rule accordingly violated Helton's due process 

rights. Id. at 1047-48 (internal citations omitted).   

                                                             
5 Answer at 19. 
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Next, the California Supreme Court, relying on California cases premised on Bouie, 

found that it could not give retroactive effect to an expansion of its criminal territorial 

jurisdiction.  See People v. Morante, 20 Cal. 4th 403; 975 P.2d 1071; 84 Cal. Rptr. 2d 665 

(1999). 

In determining that a change to California law redefining its territorial jurisdiction 

increased the scope of liability, Morante noted: 

In the present case, pursuant to the former Buffum-Burt standards, our state lacked 
jurisdiction to prosecute defendant for her participation in the conspiracy, because 
of the absence of evidence of an attempt to commit the object offense within this 
state. In view of the long-standing decision in Buffum, as endorsed by our 
decision in Burt, for us to construe the applicable statutes to afford jurisdiction 
over the conspiracy in the present case--despite the lack of an attempt to commit 
the object offense of the conspiracy--would be analogous to expanding 
defendant's criminal liability under the conspiracy statute by eliminating a 
required element of that offense. In essence, our decision in Buffum limited our 
state's jurisdiction to prosecute a particular type of crime--conspiracy--to those 
cases in which an implicit element--an attempt to commit a distinct offense--had 
been completed within the state. Therefore, we review whether the present 
decision is so "unexpected" as to preclude its retroactive application. (See People 
v. Davis, supra, 7 Cal. 4th 797, 811; People v. Escobar, supra, 3 Cal. 4th 740, 
752; see also Marks v. United States, supra, 430 U.S. 188, 196 [97 S. Ct. 990, 
995] [declining to apply retroactively an earlier decision that more broadly 
interpreted a statute defining obscene materials and thereby expanded the type of 
conduct deemed criminal];   Gosa v. Mayden (1973) 413 U.S. 665, 685 [93 S. Ct. 
2926, 2938-2939, 37 L. Ed. 2d 873] [declining to apply retroactively an earlier 
decision holding that military courts had no jurisdiction over certain non-military-
related offenses committed by servicemen].) 

975 P.2d at 1090(footnote omitted).  The California Supreme Court concluded that: 

Our prior decisions addressing this subject, although very few in number, 
consistently indicated that this state's jurisdiction over a conspiracy committed 
within this state, the object crime of which is committed outside California, is 
limited to the situation where an attempt to commit the underlying crime has 
occurred within this state. Accordingly, it is appropriate that we give only 
prospective application to our decision abandoning that requirement, so as to 
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avoid increasing the punishment for defendant's offenses after she committed 
them

People v. Morante, 975 P.2d 1071, 1090 (Cal. 1999)(emphasis added). 

.  

In the context of tribal court criminal jurisdiction, the Ninth Circuit found that retroactive 

expansion of tribal court criminal jurisdiction by statute could only be applied prospectively as it 

changed the consequences of the defendant’s conduct.  Means, supra.  In this case, the Court has 

found that the Duro fix, expanding tribal criminal jurisdiction over all Indians, could not be 

applied retroactively.  In particular, Means found that retroactive application would punish 

previously innocent conduct in tribal court and would deprive the defendant of a jurisdictional 

defense.   

In Duro v. Reina, 495 U.S. 676 (1990), the Supreme Court found that Indian tribes do not 

have the inherent power to prosecute crimes committed by Indians who are not members of the 

prosecuting tribe.  In response to the decision in Duro, Congress amended the Indian Civil 

Rights Act, 25 U.S.C. § 1301, by revising the definition of “powers of self government” to 

include “the inherent power of Indian tribes, hereby recognized and affirmed, to exercise 

criminal jurisdiction over all Indians.” 25 U.S.C. § 1301(2).6

In finding that this legislation could not be applied retroactively, Means said the 

following:   

  

“Since each court could impose its own punishment, granting jurisdiction to the 
Tribal Court would effectively operate to increase the punishment for acts 
committed prior to passage of the statute. Prior to the 1990 amendments, Means 

                                                             
6 See also 25 U.S.C. § 1301(4)(stating that Indian “means any person who would be subject to the jurisdiction of the 
United States as an Indian under section 1153, title 18, United States Code, if that person were to commit an offense 
listed in that section in Indian country to which that section applies.”)(emphasis supplied). 
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would only have been subject to federal criminal jurisdiction, and his maximum 
punishment would have been equal to the maximum federal sentence for his 
crimes in effect at the time he committed them. If the 1990 amendments are 
applied retroactively, however, Means would be subject to the maximum federal 
penalties for his acts plus the maximum penalties the Tribal Court could impose 
for those same acts, which would appear to be, potentially, an additional fifteen 
years in jail and $ 75,000 in fines. Thus, regardless of the fact that Means' acts 
would have been unlawful under federal law when he allegedly committed them, 
the increased punishment he would face under the subsequently ‘affirmed’ Tribal 
Court jurisdiction would seem to present an ex post facto problem. 

In addition to increasing the punishment, the retroactive imposition of Tribal 
Court jurisdiction would also seem to violate the other two strands of the Collins 
ex post facto test: i.e., punishing as a crime an act which was not a crime when 
committed, and depriving a defendant of a defense which existed when the act 
occurred. Collins, 497 U.S. at 52. It is true that the acts with which Means is 
charged were crimes under the Tribal Code at the time they were allegedly 
committed. However, at the time, the Tribal Court could not have tried or 
punished Means for those crimes, since it lacked jurisdiction over him. Since what 
constitutes "a crime" is essentially what the sovereign defines as "a crime," if the 
sovereign has no power over an individual then it essentially lacks the ability to 
define any of that individual's conduct as a crime. Thus while the conduct in 
question here might have been a crime, it was not a crime as to Means at the time 
it was allegedly committed. Imposing jurisdiction retroactively therefore makes it 
a crime as to Means after the fact - exactly what is forbidden by the Ex Post Facto 
Clause. 
 
To look at it yet another way, the retroactive application of the 1990 amendments 
would also deprive Means of a defense that was available at the time of his 
alleged crimes. The fact that the Tribal Court lacked criminal jurisdiction over 
Means would have been a complete defense to his prosecution by the Tribe. The 
fact that the 1990 amendments if applied retroactively would deprive him of this 
defense after the fact is yet another reason why the amendments would pose a 
serious ex post facto problem if applied retroactively.”   

Means, 154 F.3d at 948-949. 

The Means court’s analysis applies directly here.  Like the petitioner in Means, “the 

Tribal Court could not have tried or punished” Mr. Kelsey’s alleged criminal conduct if actually 
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committed under the Tribe’s criminal statutes.  See LAW AND ORDER CODE § 4.01 (stating 

that violations of the Law and Order Code may be punished in accordance with it); LAW AND 

ORDER CODE § 4.03 (stating that the criminal jurisdiction of the Band extended to Indian 

Country subject to inapplicable defined exceptions).  Mr. Kelsey’s alleged conduct was innocent 

under the Band’s definition of Sexual Assault because “it lacked jurisdiction over him” 

according to the Band’s own Law and Order Code.  Id.  If the Tribal Court “has no power over” 

Mr. Kelsey because his alleged conduct occurred outside Indian Country, then it essentially 

lacked the ability to punish any of Mr. Kelsey’s alleged conduct as a crime.  Thus, imposing 

“jurisdiction retroactively therefore makes” Mr. Kelsey’s alleged conduct a crime after its 

alleged commission.  Id.   

This type of action is precisely what the Indian Civil Rights Act meant to prevent – the 

arbitrary application of laws to the Band’s members at the hands of their government.  Santa 

Clara Pueblo v. Martinez, 436 U.S. 49, 61 (1978)(stating “a central purpose of the [ICRA] and 

in particular of Title I was to secure for the American Indian the broad constitutional rights 

afforded to other Americans, and thereby to protect individual Indians from arbitrary and unjust 

actions of tribal governments

C. THE TRIBAL COURT OF APPEALS UNFORESEEABLY CHANGED THE 
BAND’S CRIMINAL JURISDICTION STATUTES 

.”)(emphasis supplied)(internal citations omitted)(internal 

grammatical marks omitted).  Pursuant to the Means court’s compelling findings on tribal court 

criminal jurisdiction, this honorable Court should find Mr. Kelsey’s Bouie claim meritorious and 

grant him the relief sought in his Petition. 

To determine whether a judicial change to the law violated principles of due process such 

that retroactive application cannot be granted, the Sixth Circuit specifically said:  
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If the change to the law was unforeseeable, if it was applied to events occurring 
before its enactment and if the interpretation disadvantages the offender affected 
by it, then Bouie and Dale instruct that due process is violated just as the ex post 
facto clause would be.  Although a decision can render a ‘disadvantage’ in a 
number of ways, the elimination of an element of a crime is a disadvantage that 
can not be applied retroactively

   
. 

Gall v. Parker, 231 F.3d 265 (6th Cir. 2000)(internal citations omitted)(emphasis added).  

Another court has said that: 

Unforeseeable judicial decisions include expansion of a statute narrow and 
precise on its face beyond those terms, the overruling of precedent, or when an 
in-depth inquiry by a dedicated and educated student of the relevant law 
would have revealed nothing to foreshadow the controlling court opinion. 

 
Commonwealth v. Davis, 2000 PA Super 280, ¶ 26, 760 A.2d 406, 412 (emphasis 

supplied)(internal citations omitted); Johnson v. Kindt, 158 F.3d 1060 (10th Cir. 1999); 

McDonald, supra; Hawkins v. Mullin, 291 F.3d 658 (10th Cir. 2002)(stating that McDonald 

remains good law after Rogers); see Shockley v. Carroll, 489 F.Supp.2d 397 (D. Del. 

2007)(stating that “A judicial decision is unforeseeable and may not be given retroactive effect if 

the decision is ‘unexpected and indefensible by reference to the law which had been expressed 

prior to the conduct in issue,’ or when the court’s construction is at odds with the plain 

language of the statute.”)(citing Bouie, 378 U.S. at 356, and Rogers, 532 U.S. at 456, 

462)(emphasis supplied). 

“The touchstone in this analysis is whether the statute, standing alone or as 

construed, made it reasonably clear at the relevant time that the defendant's conduct was 

criminal.”  Commonwealth v. Magliocco, 883 A.2d 479, 487 (Pa. 2005)(internal citations 

omitted)(emphasis supplied).  Thus, an examination of tribal law in 2005 must be undertaken.  

And, looking to the statutes in question, the Band’s statutes clearly state that if the alleged 

criminal act did not occur within the Band’s reservation, trust lands, or in Indian Country, then it 
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could not be punished by the Tribal Court under the Band’s Law and Order Code under its 

definition of Sexual Assault. To allow the Band to retroactively change its “narrow” and specific 

statute on its jurisdiction (1) has the effect of changing the consequence of the Petitioner’s 

alleged conduct after its commission and (2) changes the proofs necessary to convict the 

Petitioner in Tribal Court as the Band would have had to prove under the 2003 statute that the 

alleged criminal conduct occurred in Indian Country.  As in Helton, the plain language of the 

relevant statutes “standing alone” could not have afforded notice that the Tribal Court of Appeals 

would change what conduct the Tribal Court could punish under its Law and Order Code. 

The Tribal Law in 2005 

Prior to the Tribal Court of Appeals’ decision in 2009 in People v. Kelsey, a finding that 

the alleged criminal conduct did not occur in Indian Country would serve as an “absolute bar” to 

a sexual assault prosecution in the Tribal Court.  See Helton, 930 F.2d at 1046.  The clear 

language of the Band’s statutes as affirmed in Champagne clearly support the Petitioner’s 

position.   

As stated in the Verified Petition, in 1994, the Band was recognized as a federal Indian 

tribe.  25 U.S.C. 1300k et seq.  As such, it is authorized to draft a Tribal Constitution which the 

Band did in 1998.  (See Ver. Pet. Ex. 5).  Turning to the Tribal Constitution, it broadly defines 

the Band’s territory as follows: 

The territory of the Little River Band of Ottawa Indians shall encompass all lands 
which are now or hereinafter owned by or reserved for the Tribe, including the 
Manistee Reservation in Manistee County (Michigan), Custer and Eden 
Townships in Mason County (Michigan) and all lands which are now or at a later 
date owned by the Tribe or held in trust for the Tribe or any member of the Tribe 
by the United States of America. 
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LRBOI Const. Art. II, sec. 1.  However, the next clause of the Constitution distinguishes its 

jurisdiction from its territory stating that there are three

Jurisdiction Distinguished From Territory. The Tribe’s jurisdiction over its 
members and territory shall be exercised to the fullest extent consistent with this 
Constitution, the sovereign powers of the Tribe, and federal law. 

 possible limitations on the Tribe’s 

jurisdiction.  The operative language from the Band’s 1998 Tribal Constitution says: 

 
LRBOI Const. Art. II, sec. 2.  Thus, it cannot be any more clearly stated that the Band’s 

jurisdiction is not synonymous with the Tribal Constitution’s definition of territory and may be 

limited by either: (1) the Tribal Constitution, (2) the Band’s laws, or (3) federal law.   

In 2003, the Band’s Tribal Council passed, as an exercise of the Band’s sovereign powers 

and as an exercise of its power to govern the conduct of its members within its jurisdiction, the 

Law and Order Code as well as the Criminal Procedures Ordinance.  In passing the Band’s Law 

and Order Code, the Band’s Official Tribal Council meeting minutes noted with added emphasis 

that: 

After two work sessions with Gene Zeller,7 Tribal Council recommends this 
ordinance for approval.  The previous Law and Order Ordinance must be repealed 
so that the new ordinance may take effect.  Parsons stated that in previous 
meetings between Council, the Tribal Court, and the Tribal Prosecutor, there 
have been suggestions to make updates and amendments to the Law and Order 
ordinance.  Parsons stated that there were certain actions and criminal offenses 
that were not covered.8

Thus, in passing the Law and Order Code, it appears that the Tribal Prosecutor and the Tribal 

Court had been consulted regarding the what offenses would be covered by the statute.   

 

                                                             
7 Gene Zeller was the Prosecutor on appeal to the Tribal Court of Appeals.  (See Ver. Pet. Ex. 1-3). 

8 The Meeting Minutes are also available at https://www.lrboi-nsn.gov/council/docs/minutes/2003/sec-
09%2010%2003%20open%20session%20approved%2005%2005%2004.pdf. 
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The Law and Order Code defined where it, and its Sexual Assault provision, will apply as 

follows: 

Article IV. Jurisdiction 

4.01 Generally.  The offenses specified in this Ordinance, or those 
provided for in other Ordinances of the Tribal Code, constitute forbidden 
criminal conduct against the Tribe.  Persons committing such offenses 
may be tried and punished by the Tribal Court as provided for by this 
Ordinance; provided, however, that such jurisdiction, whether or not 
exercised, shall not affect the power or authority of any other courts, 
including those of the United States, or the State of Michigan, which may 
have jurisdiction. 

4.02.  Persons under Tribal Court Jurisdiction. 

a.  The criminal jurisdiction of the Tribe shall extend to all Indians, and all 
other persons other than where prohibited by federal law. 

b.  The criminal jurisdiction of the Tribe shall extend to all persons, 
whether or not Indians, who violate section 6.01 (contempt), 6.02 
(disobedience of a court order), or 6.03 (perjury). 

4.03 Territorial Jurisdiction. 

a.  Except as provided in sub. (b), the criminal jurisdiction of the Tribe 
shall extend to: 

1.  all land within the limits of the Tribe’s reservations, including 
trust land, fee patented land and rights of way running through the 
reservation; and 

2.  all land outside the boundaries of the Tribe’s reservations held 
in trust by the United States for individual members of the Tribe or 
for the Tribe; and 

3.  all other land considered “Indian Country” as defined by 18 
U.S.C. section 1151 that is associated with the Tribe. 

b.  The criminal jurisdiction of the Tribe shall extend to the following 
offenses wherever committed: 

1.  Embezzlement and theft from a tribal organization, section 
9.08; 

2.  Abuse of office, section 12.01, if the office involved is a tribal 
office; 
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3.  Improper influence of a tribal official, section 12.02; 

4.  Election fraud, section 12.03, if the election involved is a tribal 
election; 

5.  Malicious criminal prosecution, section 12.04, if the 
prosecution involved a Tribal Court; 

6.  Obstruction of justice, section 12.05, if the investigation 
involves a violation of Tribal law or the case involved is the Tribal 
court; 

7.  Public bribery, section 11.06, if the public servant involved is 
an official, appointee, judge or employee of the Tribe; 

8.  Refusing, omitting and delaying to arrest, section 12.07; and 

9.  Filing fictitious reports, section 12.09. 

At the same meeting on September 10, 2003, the Band’s Tribal Council passed the 

Criminal Procedures Code defining the Band’s criminal jurisdiction as follows: “Jurisdiction. 

The Tribal Court shall have jurisdiction over any action by any Indian as defined by this 

Ordinance, that is made a criminal offense under applicable Tribal Code and that occurred within 

the territorial jurisdiction of the Tribe as defined in the Constitution.”  CRIMINAL 

PROCEDURES ORDINANCE § 8.08; LRBOI Const. Art. I, sec. 2 (stating that the sovereign 

powers of the Band may limit the exercise of its jurisdiction over its members and territory); see 

LAW AND ORDER CODE § 4.01 (stating that violations of the Law and Order Code may be 

punished in accordance with that statute); LAW AND ORDER CODE § 4.03 (stating that the 

criminal jurisdiction of the Band extends to Indian Country subject to certain inapplicable 

defined exceptions).   

Thus, from the plain language of the Band’s criminal statutes, Mr. Bailey may only 

subject the Petitioner to tribal court criminal jurisdiction if his alleged crime was committed 

within Indian Country.  Pursuant to the Band’s statutes, a finding that the offense occurred in 
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Indian Country therefore becomes a necessary jurisdictional predicate to any Sexual Assault 

prosecution pursuant to the Law and Order Code. 

In 2007, the Tribal Court of Appeals, relying in part on the Law and Order Code, found 

in Champagne v. People, 06-178-AP (LRBOI Ct. App. 2007), that:  

the Constitution authorizes the Tribal Council to govern the conduct of members 
of the Little River Band and other persons within its jurisdiction through the 
enactment of ordinances and resolutions. The Little River Band is a sovereign 
nation capable of exercising the inherent governmental powers that every 
sovereign retains in accordance with its governing, organic documents. In this 
instance, the Constitution authorizes the government to exercise criminal 
jurisdiction over its members. The Tribal Council has adopted a criminal code and 
authorized a prosecutor to exercise the sovereign powers of the Band to prosecute 
the criminal code. As such, the sovereign powers of the Band as defined by the 
Constitution and the ordinances of the Tribal Council authorize the prosecution of 
this matter.   

(See Ver. Pet. Ex. 17)(internal citations omitted).  Specifically, Champagne notes the Band’s 

Tribal Council adopted a “criminal code” which defines what is punishable in its Tribal Court.  

Indeed, Champagne relies on the Band’s Law and Order Code as a valid exercise of the 

“sovereign powers of the Band” and as authorization for Justice Champagne’s prosecution under 

Tribal Law, as his offense occurred on fee land within the Band’s Manistee reservation.9

Looking to the Band’s Law and Order Code, the statute simply does not encompass the 

Petitioner’s alleged conduct or state that the Petitioner’s alleged conduct may be punished in the 

Tribal Court.  In other words, the Petitioner was not provided fair warning that his conduct 

 

                                                             
9 The offense in Champagne occurred on fee land within the Band’s former Manistee reservation.  While the 
Petitioner believes the Band does not have jurisdiction over its fee lands in Manistee County due to the reservation’s 
disestablishment, the Champagne court did not address the issue of diminishment or disestablishment in finding that 
the locus of the offense was Indian Country. 
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would be subject to Tribal Court criminal jurisdiction or the Band’s definition of what constitutes 

sexual assault.   

The Foreseeability of the Tribal Court of Appeals’ Change to Tribal Law 

Under the Band’s Law and Order Code, the alleged offense must have occurred (1) in the 

reservation, (2) on land held in trust for the Tribe, or (3) on land considered Indian Country 

under federal law in order for Tribal Court criminal jurisdiction and Tribal Law to have been 

properly invoked.   

“Standing alone” in 2005, the Band’s criminal statutes did not make the Petitioner’s 

alleged conduct punishable by the Tribal Court.  See Magliocco, 883 A.2d at 487.  Thus, to give 

the Court jurisdiction over off-reservation fee land where extraterritorial jurisdiction is 

inapplicable under the Band’s law, Justice Petoskey in 2009 questionably changed the statutes 

under which the Band’s members are governed, without notice, and found that any land owned 

by the Band (regardless of Indian Country status) may be subject to its criminal jurisdiction.  As 

Justice Petoskey’s decision unexpectedly alters the scope of what may be punished in the Tribal 

Court under the Band’s broader Sexual Assault statute, its retroactive application to the 

Petitioner’s detriment is impermissible under the due process clause.  Gall, supra (changes to 

elements of a criminal offense may not be applied retroactively); Shockley, supra (stating that a 

construction of a statute beyond its clear terms is “unforeseeable”); McBoyle, supra (finding that 

an expansion of a criminal statute beyond its language to be impermissible).  In 2005, a sexual 

assault committed outside Indian Country was not punishable by the Tribal Court under its 

definition of Sexual Assault whereas, in 2009, a Sexual Assault committed outside the Band’s 
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reservation is now punishable by the Tribal Court under the Band’s broader definition of Sexual 

Assault. 

Turning to the Respondent’s Answer, he has identified no persuasive reason why the 

Tribal Court of Appeals’ decision was foreseeable. The Respondent attempts to argue that 

Champagne is inapplicable for notice purposes as it was decided in 2007 and that Mr. Kelsey’s 

alleged criminal conduct occurred in 2005.  (See Ans. 36).  However, Champagne is quite 

relevant in that it expertly details the jurisdictional scheme that existed under the Band’s criminal 

statutes in July 2005 when the Hon. Ryan Champagne’s alleged criminal acts occurred.  The 

criminal conduct in Champagne occurred in July 2005 which is the same month in which Mr. 

Kelsey’s was falsely accused by Ms. Foster and Ms. Snyder of the Tribal Health Clinic.  (See 

Ver. Pet. Ex. 11). 

Next, the Respondent argues that Champagne is inapplicable as the locus in Champagne 

is Indian Country.  (See Ans. 36).  The Respondent is incorrect.  In Champagne, Justice Matthew 

Fletcher, writing for the Court of Appeals, noted that the Tribal Court “has jurisdiction over all 

crimes committed on both reservation lands and trust lands of the Little River Band.”  From that 

statement, it follows that the Band does not have jurisdiction over lands outside its reservation 

under the Band’s 2005 criminal laws.  Under the 2005 laws and Champagne, off-reservation 

conduct generally does not come within the scope of what may be punished as a crime by the 

Band under the Law and Order Code.  Justice Petoskey specifically noted that the Petitioner’s 

alleged criminal conduct occurred on off-reservation fee land.  (See Ver. Pet. Ex. 3).   

In support of his position in the Kelsey case, Justice Petoskey presents a questionably 

circuitous argument for changing the Band’s criminal code to include alleged offenses which 
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occurred outside its boundaries.10

The Petitioner is forced to question the Tribal Court of Appeals’ contradictory rationale. 

The Kelsey opinion fails to explain why the Band’s statute, which represents an obvious attempt 

to avoid jurisdictional conflicts such as this case and which was passed to regulate conduct on 

the Band’s reservation, should be changed to expand the scope of criminal conduct because of 

then Justice Petoskey's assertion that the Tribal Council must exercise jurisdiction consistent 

with its own laws and federal law.  LAW AND ORDER CODE § 1.02(a)(3).  The Respondent’s 

Answer never addresses the fact that the Band’s “sovereign powers” serve as a means of limiting 

the Band’s jurisdiction over its members and territory.   

  Justice Petoskey states the Band’s Jurisdiction “shall be 

exercised to the fullest extent consistent with” the Tribal Constitution, the Band’s sovereign 

powers, and federal Indian law.  (See Ver. Pet. Ex. 3).  Then, he states that the Band’s Law and 

Order Code is “unconstitutionally narrow in that it does not provide for the exercise of inherent 

criminal jurisdiction over all tribal lands” because the Tribal Constitution requires that 

“jurisdiction […] shall be exercised consistent with” the Tribal Constitution, the Band’s 

sovereign powers, and federal law.  (See Ver. Pet. Ex. 3)(emphasis in original).  Essentially 

Justice Petoskey is saying that the Band’s statute must be changed to include all of the Band’s 

fee land because the Tribal Council is obligated to assert its jurisdiction consistent with the 

Band’s laws and federal law over all the Band’s fee lands.  (See Ver. Pet. Ex. 3).   

                                                             
10 The Petitioner notes that, while it is not the province of a federal habeas court to reexamine the Tribal Court’s 
determinations of tribal-law questions, this Court may examine whether the Band’s retroactive change to its laws 
violates the ICRA’s due process clause and was foreseeable under the Band’s laws.  See Estelle v. McGuire, 502 
U.S. 62 (1991).  Therefore, the Petitioner’s arguments on Justice Petoskey’s rationale are limited to whether the 
Tribal Court of Appeals’ change to the Band’s law was foreseeable, and, looking to the rationale employed for 
changing the law that existed in 2005, the Petitioner respectfully argues that the retroactive application of these 
changes to the Band’s criminal laws to Mr. Kelsey violated Bouie. 
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The Petitioner submits that no criminal defendant could have anticipated the Kelsey 

decision.  First, the Tribal Court itself was consulted in the Law and Order Code’s drafting.  If it 

had an issue with the Code’s jurisdictional limitations, then the Tribal Court could have voiced 

its objection in 2003.  The same can be said for the Tribal Prosecutor.  Id.  Second, the Tribal 

Court of Appeals, from the bench, has rewritten the Tribal Council’s definition of a crime is.  

But, the power to legislate is reserved to the Tribal Council much the same as Congress has the 

power to define a federal crime.  As the Supreme Court has said, the legislature “alone has the 

power to define a crime and to specify the offenders.  It is not [the court’s] function to supply 

any deficiencies…”  See United States v. Dotterweich, 320 U.S. 277, 287 (1943)(internal 

citations omitted); LRBOI Const. art. IV, sec. 7(a).  While the Tribal Court of Appeals may not 

agree with the Tribal Council’s definition of what constitutes a crime, it cannot retroactively 

eliminate limitations imposed by the Tribal Council in defining what is punishable in the Tribal 

Court. 

Next, Justice Petoskey’s attempt to distinguish Champagne further demonstrates the 

unexpectedness of the Court of Appeals’ change to the Band’s laws.  In his Ruling on the 

Petitioner’s Request for Reconsideration, Justice Petoskey distinguishes Justice Fletcher’s 

opinion on the Band’s criminal jurisdiction with the following seven words: “However, that case 

is not this case.”  (See Ver. Pet. Ex. 4).  In effect, he has given - as his reason for labeling the 

Petitioner a sex offender for life and tagging him with the stigma of such - a very simplistic 

answer which now, on collateral review, is being revised by the Respondent for the sake of 

salvaging a minimally reasoned case. Justice Petoskey says that Kelsey is an exception to 

Champagne, compares off-reservation criminal jurisdiction to the exercise of treaty fishing 
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rights,11

The Petitioner respectfully submits that the only difference that he can find between the 

Petitioner’s case and Champagne is that the Band had jurisdiction in Champagne under Tribal 

law as it existed in 2005 but does not in this case.  The Petitioner therefore believes that this 

difference is precisely why the Tribal Court of Appeals arbitrarily changed the law that governed 

the Tribal Court and its members because applying the clear language of the Law and Order 

Code and Champagne would only serve as an “absolute bar” to the prosecution in Kelsey.  The 

Tribal Court of Appeals’ holding is thus inexplicably “at odds” with the obvious language of the 

Law and Order Code and therefore is simply unforeseeable.  Shockley, supra; McBoyle, supra. 

 and concludes that his attempt to distinguish Champagne by saying that Kelsey is about 

“tribal authority to enforce tribal standards on tribal activity in its territory.”  (See Ver. Pet. Ex. 

4)(emphasis in original).  Yet that is exactly what Champagne was about – the authority of the 

Tribal Court to enforce Tribal law for the activity of a member that occurred in its territorial 

jurisdiction under Tribal law.  (See Ver. Pet. Ex. 17).  While calling Mr. Kelsey’s conviction an 

“exception” to Champagne, what the Tribal Court of Appeals has really done is overrule 

Champagne and the 2003 statutes on which its jurisdictional holding relied.  Indeed, the fact that 

the Tribal Court of Appeals states that it is making an “exception” to prosecute the Petitioner 

demonstrates that the Band was making a change to Tribal law for their can be no exception to 

the narrow statute less there be a change to its language.  Before 2005, no exception had ever 

been recognized to the Law and Order Code’s jurisdictional framework. 

                                                             
11 Also, looking to Justice Petoskey’s hunting and fishing example, the Band has a separate Ordinance governing 
prosecutions dealing with Natural Resources.  Thus, as opposed to Kelsey, the Band has at least provided notice that 
violations of those ordinances may be punished by its Tribal Court.  See also R. Clinton, Criminal jurisdiction over 
Indian lands, 18 Ariz. L. R. 503, 559 (1976) (stating that the offense in Settler was purportedly covered by that 
tribe’s laws). 
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The Respondent, in his Answer claims that the Petitioner should have fair warning that 

his alleged criminal conduct would be punishable by the Band based on some vague notion that 

the Band has jurisdiction over its membership outside Indian Country.  (See Ans. 39).  While the 

Petitioner disputes the legal justification for the Respondent’s jurisdictional arguments, the 

Petitioner notes that the Bouie analysis should focus on the Tribal statute that existed in 2005.  

Rogers, 532 U.S. at 464 (stating “This case, however, involves not the precise meaning of the 

words of a particular statute, but rather the continuing viability of a common law rule.”); Gall, 

231 F.3d at 306 (noting the constrictions imposed by Kentucky law in analyzing that petitioner’s 

Bouie claim).  The Law and Order Code is based on principles of territoriality and whether the 

Petitioner’s committed a crime covered by the Law and Order as opposed to the all-

encompassing membership-based jurisdiction standard the Respondent would like this Court to 

adopt.  The Respondent also argues that reconciliation argument was foreseeable despite being 

unable to find a single case in which an Indian tribe was allowed to exercise criminal jurisdiction 

outside Indian Country based solely on membership where hunting and fishing rights were not 

involved. 

The Respondent argues that the Court of Appeals’ change to the Band’s criminal laws 

merely “reconciled” the Law and Order Code with other statutes and the Tribal Constitution.  

(Answer at 40).  However, changing the language of the criminal statutes under which criminal 

defendants are punished is the textbook due process violation which Bouie was intended to 

prevent.  Shockley, supra (a construction that is at odds with the statute’s language is 

“unforeseeable”); Murphy v. Sowders, 801 F.2d 205, 207 (6th Cir. 1986)(stating that laws violate 

the ex post facto clause when they "alter the degree, or lessen the amount or measure, of the 

proof which was made necessary to conviction when the crime was committed”).   
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As the Respondent concedes, the Band changed its statutes to cover all the Band’s lands 

and not just its trust lands.  (Answer at 39).  Paradoxically, the Respondent argues that the 

Petitioner is somehow supposed to equate the Tribal Constitution’s definition of its territory with 

its Jurisdiction when the next clause of the Tribal Constitution states that Jurisdiction is 

distinguished from its territory.  LRBOI Const. art. I, sec. 2 (“Jurisdiction Distinguished from 

Territory”).  While concluding with a synopsis in Cohen’s Handbook for his jurisdictional 

arguments, the Respondent also fails to address Cohen’s statement that “[f]or jurisdictional 

purposes, however, tribal fee land may be categorized as Indian country if it is located within a 

reservation, although more complicated questions arise if it is outside reservation boundaries.”  

Cohen’s Handbook of Federal Indian Law

Like Means, Helton, and Morante, a lack of criminal jurisdiction would have served as an 

“absolute bar” to Mr. Kelsey’s prosecution.  Looking to the Band’s Law and Order Code, no 

reasonable person could have anticipated the statute’s arbitrary revamping to expand jurisdiction 

over all of the Band’s territory regardless of Indian Country status.  This is because: (1) a Indians 

can only be prosecuted for violating the Law and Order Code in accordance with the provisions 

of the Law and Order Code; (2) the Code limits the Band’s criminal jurisdiction to Indian 

Country; (3) Sexual Assault is not an extraterritorial offense under the Code; and (4) the Band’s 

sovereign powers serve as a limitation on its jurisdiction.  For example, now under Kelsey, a 

tribal member may be prosecuted for a crime committed far outside its reservation so long as the 

Band owns the property in fee simple.  The Petitioner submits that no reasonable person could 

have expected such a change to the Band’s “narrow” statutes as they existed in 2005. 

 at § 15.04[5] (citing § 3.04 (defining what lands 

constitute Indian Country and the significance of Indian Country status)).. 
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D. THE TRIBAL COURT OF APPEALS CHANGED THE LAW TO THE 
PETITIONER’S DETRIMENT 

The Respondent argues that the Petitioner’s alleged conduct can be subjected to 

punishment by either the State of Michigan or the Little River Band of Ottawa Indians.  (Answer 

30-32).  The Respondent briefly cites to Sec. 4.01 of the Law and Order Code for the principle 

that the Tribe recognizes concurrent jurisdiction with Michigan and the United States.  (Answer 

at 30).  First, the Petitioner notes that the Respondent did not include a full cite to the applicable 

statute presumably because the full statute only serves to undermine the Respondent’s 

jurisdiction and notice arguments.   

As previously stated, the full text of Section 4.01 provides that a violation of the Law and 

Order Code may be punished in the Tribal Court as provided for by the Code.  And, the Law and 

Order Code states that the Band’s criminal jurisdiction shall be limited to Indian Country.  By 

taking out the Tribal Council’s language limiting the scope of Tribal Court jurisdiction to Indian 

Country, the Tribal Court of Appeals changed the consequences of the Petitioner’s alleged 

conduct after its alleged commission.   

Before 2009, pursuant to Sections 4.01 and 4.03 of the Law and Order Code, the 

Petitioner could only be tried and punished by the State of Michigan for a violation of the Law 

and Order Code.  MCL 750.520e.  For Sexual Assault, Michigan may impose two-years and a 

$500 fine.  Id.  But, after the change to the Code, the Petitioner’s alleged conduct could now be 

punished by the State of Michigan as well as the Little River Band of Ottawa Indians.  Thus, the 

Petitioner could be subject to two years of incarceration and a $500.00 fine from a Michigan 

court as well as another year of probation and a $5000.00 fine from the Tribal Court for the Little 

River Band of Ottawa Indians. 
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The Tribal Court of Appeals’ actions therefore increase the degree of punishment after 

the fact.  Retroactive application is prohibited by the principles articulated in Dale, Helton, and 

Morante.  Alternatively, by expanding the scope of the Band’s criminal jurisdiction statutes, the 

Tribal Court of Appeals makes punishable conduct (while possibly punishable under Michigan 

law) that was previously innocent in the Tribal Court, as it lacked jurisdiction to subject that 

conduct to the Law and Order Code.  Retroactive application to the Petitioner’s detriment is 

accordingly barred by Bouie, McBoyle, Means, Shockley, and Gall. 

E. THE ELEMENTS FOR EXTRATERRITORIAL JURISDICTION WERE NOT 
MET 

The Respondent concludes his jurisdictional arguments by citing to Sec. 4.01 of Cohen’s 

by asking that this Court to broaden the scope of tribal criminal jurisdiction to include 

extraterritorial jurisdiction based on the Petitioner’s membership.  To the best of the Petitioner’s 

knowledge, this would be the first that any federal court has accepted such an argument.  The 

Respondent, while accurately citing certain portions of Cohen’s, did not include a full discussion 

of the cited material in his Answer.  (Ans. at 22).   

And for good reason, since when looking to the full text of the cited portion of Cohen’s, 

the Respondent’s “fair warning” arguments cannot succeed.  The Band has drafted no legislation 

authorizing the extraterritorial application of the Sexual Assault section of the Law and Order 

Code.  In fact, the Petitioner submits that the Band’s Tribal Council expressly limited its 

application to Indian Country.   

The full text of Cohen’s states: 
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Tribal jurisdiction based on membership finds support in United States v. 
Mazurie, in which the Supreme Court observed that tribes are "unique 
aggregations possessing attributes over both their members and their territory." 
Even as it has limited tribal authority over nonmembers, the Court has 
acknowledged that tribes have authority to punish tribal offenders, to determine 
tribal membership, to regulate domestic relations among members, and to 
prescribe rules of inheritance among members. This authority over members 
extends to the criminal law area as well as civil regulatory area. “Retained 
criminal jurisdiction over members is accepted by our precedents and justified by 
the voluntary character of tribal membership and the concomitant right of 
participation in a tribal government, the authority of which rests on consent… 
With respect to such internal laws and usages, the tribes are left with broad 
freedom not enjoyed by any other governmental authority in this country.”  This 
sort of non-territorial based jurisdiction is analogous to the principle of 
international law recognizing a state's authority to prescribe law to regulate the 
conduct of its citizens outside of the state's territory.

Cohen's supra at § 4.01[2][d] (emphasis supplied)(footnotes omitted).  The Respondent did not 

discuss the above underlined sentence in Cohen’s preceding his citation.  That portion of 

Cohen’s cites to the Restatement (Third) of the Foreign Relations Law of the United States, §§ 

402 (1)(c), 403(3).  And, these sections of the Restatement states that a “state has jurisdiction 

 The more closely a matter is 
related to core tribal interests, the stronger the case is for recognition of 
jurisdiction based on membership in the tribe. In addition to regulation of 
domestic relations and probate matters, such interests would include keeping 
peace among tribal members in tribal communities and regulation of traditional 
hunting and fishing activities. 

to 

prescribe law

 In the instant case, while the Petitioner does not agree with the argument advocated by 

Cohen’s, as he cannot find any case law adopting it, the Court need not consider the 

Respondent’s argument to resolve the foreseeability issue.  First, the Respondent’s Answer does 

not cite any case in which an Indian tribe was allowed to use principles of international law to 

exercise criminal jurisdiction outside beyond Indian Country.   

” governing the conduct of individuals outside its borders subject to limitations in 

international law. 
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Second, even assuming that Indian tribes can exercise extraterritorial jurisdiction, the 

Respondent has failed to cite any tribal law demonstrating that Sexual Assault provision of the 

Law and Order Code can be applied extraterritorially before Kelsey.  In fact, since the Law and 

Order Code states that the Band’s criminal jurisdiction is limited to Indian Country subject to 

inapplicable exceptions, a contrary reading of the statute is nothing short of impossible.  LAW 

AND ORDER CODE §§ 4.01, 4.03.  By eliminating the jurisdictional requirement that the 

alleged Sexual Assault had to occur in Indian Country before the Tribal Court could exercise 

jurisdiction, the Band converted this section of the statute from one based on territoriality to one 

that could be applied extraterritorially.   

Extraterritorial Jurisdiction 

 The rule regarding extraterritorial jurisdiction is found in United States v. Noriega, 746 F. 

Supp. 1506 (S.D. Fla. 1990).  “Where a court is faced with the issue of extraterritorial 

jurisdiction, the analysis to be applied is 1) whether the United States has the power to reach the 

conduct in question under traditional principles of international law; and 2) whether the statutes 

under which the defendant is charged are intended to have extraterritorial effect

 It is well-established law that statutes are presumed to not apply extraterritorially.  United 

States v. Pizzarusso, 388 F.2d 8 (2nd Cir. 1968); American Banana Co. v. United Fruit Co., 213 

.”  Id at 512 

(emphasis supplied).  Noriega, in finding that the RICO Act may be applied extraterritorially, 

noted that Congress was concerned with the RICO Act’s “effects and not the locus of 

racketeering activities” in its drafting.  746 F. Supp. at 1517; but see Jose v. M/V Fir Grove, 801 

F. Supp. 349 (D. Or. 1991)(declining extraterritorial application of certain provisions of the 

RICO Act). 
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U.S. 347 (1909); EEOC v. Arabian Am. Oil, Co., 499 U.S. 244, 248 (1991) (quoting Foley Bros. 

v. Filardo, 336 U.S. 281, 285 (1949)(stating that unless a “contrary intent appears” 

Congressional legislation only applies in the United States’ territorial jurisdiction); United States 

v. Vasquez-Velasco, 15 F.3d 833, 839 (9th Cir. 1994)(stating “Because jurisdiction is ordinarily 

exercised on the basis of territorial boundaries, we generally presume that Congress intended the 

legislation to apply only within the territorial boundaries of the United States absent statutory 

language or an express statement by Congress to the contrary. Restatement (Third) of Foreign 

Relations Law of the United States § 402 cmt. a (1987).”).  

In EEOC, the Supreme Court found that Title VII of the Civil Rights Act did not apply to 

a United States citizen employed abroad by American employers. EEOC noted the "long 

standing principle of American law" that Congressional legislation is presumed to apply only 

within the territorial jurisdiction of the United States unless a contrary intent is clearly 

expressed." Id, at 1230; see also Independent Union of Flight Attendants v. Pan Am Airways, 

Inc., 923 F.2d 678 (9th Cir. 1991) (noting presumption against extraterritorial application of 

federal statutes and refusing to apply RLA to foreign flights). The Court found that, although 

Congress used broad language by providing for civil liability against employers who "engage in 

an industry affecting commerce," it did not clearly disclose an intention to give Title VII 

extraterritorial effect. EEOC, 499 U.S. at 1232; see also Smith v. United States, 932 F.2d 791 

(9th Cir. 1991) (declining to apply the FTCA extraterritorially). 

 Turning to the instant case, the Law and Order Code states that it was passed to “give fair 

warning” of what constitutes a crime and that “[t]he regulation, control and prohibition of certain 

activities and conduct on the Tribe’s reservation is necessary” for the Tribe’s general welfare.  
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LAW AND ORDER CODE §§ 1.01; 1.02(emphasis supplied).  Looking at the extraterritorial 

exceptions recognized under Tribal law, the Code states which specific offenses would be 

subject to the Band’s criminal jurisdiction regardless of territoriality.  LAW AND ORDER 

CODER § 4.03(b); see also United States v. Jeter, 775 F.2d 670, 676 (6th Cir. 1985) (quoting 

United States v. Essex, 407 F.2d 214, 218 (6th Cir. 1969)); United States v. Waechter, 771 F.2d 

974, 978 (6th Cir. 1985); United States v. Alpers, 338 U.S. 680, 681 (1950)(stating “We are 

aware that this is a criminal statute and must be strictly construed. This means that no offense 

may be created except by the words of Congress used in their usual and ordinary sense.”).   The 

extraterritorial exceptions include obstruction of justice, theft from the Band, bribery of a Tribal 

official, and malicious prosecution.  Id.  Sexual Assault is not nor ever has been an 

extraterritorial offense under Tribal Law

As opposed to Noriega, where the court found that Congress was concerned with the 

effects of RICO, it is obvious that the Band’s Tribal Council in 2003 was concerned with the 

locus of the alleged criminal conduct on its reservation when it drafted the Law and Order Code.  

Support for this contention can be found in the Code’s language.  First, the Code states that the 

Tribal Council wanted to deter criminal conduct “on the reservation[.]”  LAW AND ORDER 

CODE § 1.03  Next, the Code provides that a violation of the Code may be punished in 

accordance with the Code and then states that the Band’s criminal jurisdiction over most offenses 

extends to only Indians in Indian Country.  LAW AND ORDER CODE §§ 4.01-4.03.  Third, the 

Tribal Council did not include Sexual Assault in its list of extraterritorial exceptions.  LAW 

AND ORDER CODE § 4.03(b).  Finally, as the Tribal Court and the Tribal Prosecutor were 

consulted in the drafting of the Law and Order Code, the Petitioner fails to see how they can 

have an objection with its final language.     

.   
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If the Band can indeed exercise extraterritorial jurisdiction, then the Band can amend the 

Law and Order Code to include off-reservation jurisdiction over Sexual Assaults.12  But, as the 

statutes existed in 2005 and as they exist today, the Tribal Court only has jurisdiction to apply 

the Law and Order Code’s Sexual Assault provision if the offense occurred in Indian Country.13

F. THE OTHER STATUTES CITED BY THE RESPONDENT DO NOT PROVIDE 
AN INDEPENDENT BASIS OF JURISDICTION 

 

The Respondent argues that Article VI, sec. 8 of the Tribal Constitution provides an 

independent basis for subjecting the Petitioner to Tribal Court criminal jurisdiction.  (Answer at 

37).  Second, the Respondent alleges that Secs. 4.01 and 5.01 of the Tribal Court Ordinance 

provide another basis for subjecting the Petitioner to Tribal Court criminal jurisdiction.  (Answer 

at 38). 

First, the Tribal Court of Appeals did not rely on the Tribal Court Ordinance in Kelsey.  

(See Ver Pet. Ex. 3).  Second, the Law and Order Code itself states that any violation of it “may 

be tried and punished by the Tribal Court as provided for by this Ordinance.”  LAW AND 

ORDER CODE § 4.01 (emphasis supplied).  The Law and Order Code stated that that the Band’s 

criminal jurisdiction was limited to Indians in Indian Country.  LAW AND ORDER CODE §§ 

4.02-4.03.  And, the Tribal Constitution recognizes the sovereign power of the Band’s laws to 

serve as a limitation on its jurisdiction.  LRBOI Const art. I, sec. 2.  Thus, it follows that the Law 

                                                             
12 The Petitioner likely cannot be charged with Abuse of Office as the Law and Order Code requires that the 
Petitioner act in an official capacity or attempt to act in an official capacity to gain a material advantage.  The 
Petitioner did not find that the Petitioner acted or purported to act in any official capacity on July 2, 2005.  (See Ver. 
Pet. Ex. 12). 

13 The Petitioner notes that, notwithstanding the opinion in Kelsey, the 2003 Law and Order Code including the 
unconstitutional Territorial Jurisdiction provisions remains online providing improper notice to the Band’s 
membership. 
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and Order Code is actually consistent with the Tribal Court Ordinance in that the Code implies 

jurisdiction in another forum when the crime is committed outside Indian Country.  TRIBAL 

COURT ORDINANCE § 4.01 (allowing for another Tribal Ordinance to provide jurisdiction in 

another forum); LAW AND ORDER CODE § 4.01 (recognizing the jurisdiction of the State of 

Michigan and the United States and noting that a prosecution under the Law and Order Code 

would have to be consistent with it). 

Third, notwithstanding the fact that the Law and Order Code states that prosecutions 

under it must be in accordance with it and its Indian Country limitation, allowing for the broad 

sweeping jurisdiction of Sec. 5.01 of the Tribal Court Ordinance would render the Law and 

Order Code’s jurisdictional provisions entirely superfluous.14

                                                             
14 “[T]he government is required to proceed under a specific statute only if proceeding under a general statute would 
render the specific statute superfluous. A statute is rendered superfluous only if a general statute can cover every 
possible circumstance covered by the specific.”  Bobb v. United States AG, 458 F.3d 213, 224 (3d Cir. 2006).  The 
Petitioner submits that Secs. 4.01 and 5.01 of the Tribal Court Ordinance would render Secs. 4.02 and 4.03 of the 
Law and Order Code superfluous.  Under the Tribal Court Ordnance, Sec. 4.02(a) of the Law and Order Code is 
superfluous as the membership provisions in the Tribal Court Ordinance covers Sec. 4.02(a).  Second, the provision 
of “within the jurisdiction of the Tribe” would likewise cover Sec. 4.02(a) and (b) of the Law and Order Code.  The 
Petitioner concedes that Indian tribes have jurisdiction to punish contempt, perjury, and disobedience of a court 
order over non-Indians.  Cohen’s at § 9.04.  Third, Sec. 4.03 of the Law and Order Code would of course have no 
relevance if the Band may exercise criminal jurisdiction over any criminal action by any Indian within its 
jurisdiction as Secs. 4.01 and 5.01 of the Tribal Court Ordinance would provide.  Finally, since the Tribe is a party 
to all criminal prosecutions, basing jurisdiction on all cases where “the Tribe” is a party covers all possible criminal 
prosecutions rendering all the other criminal statutes superfluous. TRIBAL COURT ORDINANCE §§ 4.01, 5.01 

  Thus, the Tribal Prosecutor would 

have been forced to use the Law and Order Code as the basis for the Petitioner’s prosecution.  

It also follows that the Respondent’s argument that Sec. 4.02 of the Law and Order Code provides an independent 
basis for jurisdiction exclusive of Sec. 4.03 of the Code is frivolous at best.  (Answer at 38-39).  First, a prosecution 
under the Law and Order Code must be consistent with it.  This should include both of its jurisdictional provisions.  
Second, if the Band has jurisdiction under Sec. 4.02, then it need not have written Sec. 4.03 as all of Sec. 4.03 is 
covered by Sec. 4.02.  Accordingly, the Respondent’s argument makes Sec. 4.03 superfluous to the Law and Order 
Code. 
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This is in fact what he did, to the best of the Petitioner’s knowledge, as the Tribal Prosecutor 

never relied on the Tribal Court Ordinance for the basis of the Petitioner’s prosecution.   

G. SIGNIFICANT NEGATIVE IMPLICATIONS FOR SUBJECTING THE 
PETITIONER TO TRIBAL COURT CRIMINAL JURISDICTION 

Helton noted that in any subsequent prosecution in a different forum that the defendant 

“will be subject to a different set of procedures and protections.”  930 F.2d at 1046.  Indeed, the 

same can be said for the Petitioner, and the Petitioner respectfully requests that this Court take 

notice of the change in the “procedures and protections” afforded by a Michigan court.  Id. 

The implications for varying the forum in which Mr. Kelsey may be tried cannot be 

understated.  Most troubling with any tribal court prosecution is that Indian tribes are not bound 

by the United States Constitution.  Talton v. Mayes, 163 U.S. 376 (1896).  What few civil rights 

Indians have are granted to them by the Indian Civil Rights Act.  25 U.S.C. § 1301 et seq.  Under 

the ICRA, Indian tribes are not required to provide legal counsel for the indigent, and jury trials 

are not required unless an Indian tribe wishes to incarcerate.  25 U.S.C. § 1302. 

The Band’s Tribal Constitution does not mandate that its judges have any legal training 

or meet any kind of educational requirement. Furthermore, it only requires one attorney to serve 

on its Court of Appeals.   (See Ver. Pet. Ex. 5).  Thus, as in this case, individuals with no formal 

legal education can make potentially life-altering legal decisions regarding culpability without 

being required to possess the most basic, necessary background and skills to do so.15

                                                             
15 Mr. Bailey acting as factfinder is entirely different than a jury.  First, in Michigan, a jury would be provided with 
the elements from jury instructions which must be satisfied for a defendant to be found guilty of a crime.  This is of 
particular relevance here as Judge Bailey’s opinion contains no finding that the Petitioner “used” his “position of 
authority” to coerce Ms. Foster into submitting to intentional breast contact.  Yet, he is inexplicably found guilty of 
doing so. 

  Second, an 
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individual with no formal legal education in evidence or in criminal law (1) decided the legality 

for the admission of other acts evidence under MRE 404(b), (2) determined the credibility of 

witness testimony and the subsequent degree to which it can be impeached, (3) entered a prior 

restraint against the Petitioner limiting future speech based on content, and (4) refused to hear a 

Motion challenging subject matter jurisdiction until ordered to do so by the Tribal Court of 

Appeals.  (See Ver. Pet. Exs. 1, 14, 15).  This is the at-times surreal, fragmented and virtually 

unregulated state of sovereign tribal courts. Such is also the frightening result that has occurred 

for Mr. Kelsey who has been subjected to Tribal Court criminal jurisdiction by a non-lawyer for 

his alleged off-reservation conduct despite the Band’s own laws limiting its application to Indian 

Country. 

Notwithstanding the stark contrasts between the “procedures and protections” of a 

Michigan court and the Tribal Court, there also exists a significant difference between Michigan 

and the Band’s substantive definitions of Sexual Assault.  In Michigan, sexual contact includes 

the intentional touching of the victim's intimate parts or the intentional touching of the clothing 

covering the immediate area of the victim's intimate parts, if that intentional touching can 

reasonably be construed as being for the purpose of sexual arousal or gratification. People v 

Harris, 158 Mich. App. 463, 404 N.W.2d 779 (1987).  In the Tribal Court’s findings of fact, it 

states that Mr. Kelsey “touched” the breast of the alleged victim over her clothes when he 

grabbed a badge pinned very high on her shoulder according to her own drawing and testimony.  

(See Ver. Pet. Ex. 12).  At best, under Michigan law, the Petitioner could have been found guilty 

of assault and battery, if such a case had even been allowed to move forward given the 

conflicting accounts presented by the Band, as the finding of sexual contact under the Band’s 

laws is factually questionable and very unlikely under Michigan law.     
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The Band’s definition of sexual contact is remarkably different than that which is 

employed by the State of Michigan.  Under the Band’s Code, sexual contact of a female is 

accomplished merely by the touching of a woman’s breast or anywhere between the navel and 

the knees.  LAW AND ORDER CODE § 3.17.  However, in Michigan, a finding that the 

touching occurred for the purposes of sexual arousal or gratification is necessary for any 

prosecution.  Mr. Kelsey’s alleged intentional sexual contact would have had to be for the 

purpose of arousal or gratification under Michigan law before he could be subject to a Sexual 

Assault prosecution.  Harris, supra.  As the Petitioner believes the finding is absent in the trial 

record, the Petitioner submits that he would not have been found guilty of Sexual Assault in a 

Michigan forum.   

II. THE BAND LACKS CRIMINAL JURISDICTION OVER ALLEGED CRIMES 
COMMITTED OUTSIDE INDIAN COUNTRY 

Standard of Review 

The Respondent’s Answer concedes that the appropriate standard of review for questions 

of law should be de novo.  (See Answer at 16).  Second, the Respondent argues that the 

presumption of correctness should apply to the lower court’s findings of fact.  (See Answer at 

13).  The Petitioner agrees.16

 

   

                                                             
16 Mr. Kelsey, of course, maintains his innocence.  The Petitioner challenges additional findings made by the Tribal 
Court of Appeals.  First, Mr. Kelsey challenges the finding that Mr. Kelsey’s actions bore on tribal interests and that 
all of the interests in the case were tribal.  (See Ver. Pet. Ex. 3, 4).  Finally, Mr. Kelsey challenges the finding that he 
is in a position of authority and that he used whatever authority he had to coerce “the victim” into any kind of 
submission.  Even the Respondent, Mr. Bailey, did not make those findings of fact.  (See Ver. Pet. Ex. 12). 
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A. THE SUPREME COURT HAS NEVER HELD THAT A TRIBE’S “INHERENT” 
POWERS OVER ITS MEMBERSHIP PROVIDE THE BASIS FOR EXERCISING 
CRIMINAL JURISDICTION OUTSIDE INDIAN COUNTRY 

While this honorable District Court may grant the Petitioner the Writ as the Respondent 

fails to make any persuasive argument demonstrating that the Tribal Court of Appeals’ decision 

to change the Band’s “narrow” criminal jurisdiction statutes can be applied retroactively, the 

Petitioner submits that the Band lacks jurisdiction under well-established principles of federal 

Indian law. 

Mr. Bailey, with ill-cited and zealous ferocity, argues that this Court should broadly 

expand the limited sovereign powers retained by Indian tribes to find a new independent basis 

for tribal court criminal jurisdiction outside Indian Country based solely on membership and 

internal tribal relations.  The Respondent vehemently argues that these factors provide an 

alternative the basic rule laid down by the Supreme Court in Mescalero Apache Indian Tribe v. 

Jones, 411 U.S. 145, 148-149 (1973).  The Respondent’s membership-based jurisdiction fail to 

demonstrate that membership in an Indian tribe alone is sufficient for tribal court criminal 

jurisdiction outside its reservation where treaty rights are not involved. 

Utilizing the Mescalero Apache framework that has governed Indian conduct outside 

Indian Country for nearly forty years, the Petitioner’s conduct, if actually committed, would be 

subject to only state court criminal jurisdiction in the absence of federal law to the contrary.  The 

Band’s Tribal Council acknowledged this by limiting the Law and Order Code’s application to 

Indian Country except in inapplicable instances.  The Respondent has not cited any specific 

federal law allowing the Band to exercise criminal jurisdiction outside Indian Country, and the 

Petitioner has found none.  The Respondent instead attempts to circumvent Mescalero Apache by 
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inviting this Court to rewrite federal Indian law for the Band’s benefit.  The Respondent’s 

arguments lack merit and would significantly broaden the scope of tribal jurisdiction. Therefore, 

notwithstanding the fact the Petitioner’s alleged conduct was not covered by the Band’s Law and 

Order Code, a Writ can be granted to the Petitioner as the Band does not possess criminal 

jurisdiction over alleged crimes committed outside Indian Country. 

1. TRIBAL COURT CRIMINAL JURISDICTION IS NOT SOLELY 
BASED ON MEMBERSHIP 

To bolster his claim of jurisdiction outside Indian Country based solely on membership, 

the Respondent first relies on Wheeler and Duro.  (Answer at 19).  However, Wheeler and Duro 

do not answer the question posed by the present case because the events giving rise to the crimes 

in those cases took place solely within the confines of Indian country.  Notwithstanding Mr. 

Bailey’s extensive reliance on these cases, he never acknowledges this important difference 

between these cases and the present case. He merely states that they do not contain any 

suggestion that they are limited to Indian Country.  (Answer at 19).  These cases’ discussion 

about inherent tribal powers provides limited guidance in the present case.  Wheeler describes 

how and from where such inherent powers are derived.  But it does not state that such powers 

extend outside of Indian country - the central issue in Mr. Kelsey’s case. 

The Respondent further misreads Wheeler and Duro.  In particular, when stating the 

criminal powers retained by an Indian tribe over its members, Wheeler, 435 U.S. at 322, cites a 

footnote in United States v. Antelope, 430 U.S. 641, 643 n.2 (1977), where the United States 

Supreme Court stated the jurisdictional framework governing tribal, state, and federal 

jurisdiction in Indian Country as follows:  
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Except for the offenses enumerated in the Major Crimes Act, all crimes 
committed by enrolled Indians against other Indians within Indian country are 
subject to the jurisdiction of tribal courts. 18 U.S.C. § 1152. Not all crimes 
committed within Indian country are subject to federal or tribal jurisdiction, 
however. Under United States v. McBratney, 104 U.S. 621 (1882), a non-Indian 
charged with committing crimes against other non-Indians in Indian country is 
subject to prosecution under state law. 

 

Wheeler further cites to Talton, 163 U.S. at 37, United States v. Kagama, 118 U.S. 375 (1886), 

and Ex Parte Crow Dog, 109 U.S. 556, 571-572.  In each of these cases, the criminal conduct 

occurred within Indian Country.  Finally, Duro references Indian Country in its jurisdictional 

analysis.  495 U.S. at 680 n.1 (stating in part that “The final source of criminal jurisdiction in 

Indian country is the retained sovereignty of the tribes themselves.”)(emphasis supplied). 

The Petitioner therefore submits that Mr. Bailey hinges his jurisdictional argument on 

isolated parts of Wheeler and Duro while ignoring the Indian Country precedent upon which 

these cases were premised.  The Petitioner notes that such a broad reading of these cases would 

be inconsistent with later precedent. For example, the Supreme Court recently stated that “the 

tribes have, by virtue of their incorporation into the American republic, lost the right of 

governing . . . person[s] within their limits except themselves.  Plains Commerce Bank v. Long 

Family Land & Cattle Co., 128 S. Ct. 2709, 2719 (2008)(internal citation omitted)(internal 

quotation marks omitted). 

The Respondent draws from United States v. Mazurie, 419 U.S. 544, 577 (1975) for his 

position that Indian tribes have “jurisdiction over both their members and their territory.”  

(Answer at 16)(emphasis in original).  Mazurie also forms the basis of Baker and Cohen’s17

                                                             
17 The Petitioner further notes that the most current edition of Cohen’s was released in 2005 before the Supreme 
Court’s 2008 statement using Mazurie. 
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argument that Indian tribes may have off-reservation jurisdiction.  Baker, 982 P.2d at 754-755; 

see Cohen’s at § 4.01.  However, this portion of Mazurie was recently cited by the Supreme 

Court in 2008 for the position that tribal sovereignty centers “on the land held by the Tribe and 

on tribal members within the reservation

Mr. Bailey’s reliance on Baker, 982 P.2d at 754, in which the Alaska Supreme Court in a 

3-2 decision recognized concurrent tribal court jurisdiction over child custody disputes, is 

misplaced.  The Respondent claims that it “engaged in the most searching analysis to date of 

whether tribal sovereignty transcends Indian country boundaries.”  (Answer at 20).  Even if it 

did, Baker involved the exercise of tribal civil jurisdiction over domestic relations outside Indian 

Country.  As this case involves tribal criminal jurisdiction, Baker is easily distinguished.  While 

the Respondent relies extensively on Baker for his arguments on tribal criminal jurisdiction, the 

Respondent also claims that the Petitioner’s cases including Roe v. Doe, 2002 ND 136, 649 

N.W.2d 566 address “state civil jurisdiction over Indians.”  (Answer at 26-27).   While merely 

stating that Roe, a custody case, is irrelevant as a state civil case, the Respondent bolsters his 

claims regarding tribal criminal jurisdiction with Baker, a child custody case from another state.  

This is likely because the analysis undertaken by Roe on tribal criminal jurisdiction is 

inconsistent with what the Respondent would like the Tribe’s jurisdiction to be.  Id at ¶ 8 (stating 

.”  Plains Commerce, 128 S.Ct. at 2718 (emphasis 

supplied).  The Respondent’s Answer completely ignores the Supreme Court’s recent treatment 

of Mazurie despite this portion of Plains Commerce being cited by the Petitioner in his 

Memorandum.  (Memorandum at 24).  Finally, like Wheeler, Duro, Crow Dog, Antelope, and 

Kagama, the underlying criminal act in Mazurie occurred within Indian Country. Mazurie did 

not state that the inherent powers that it recognized extended outside Indian Country as the 

Respondent would like this Court to hold. 
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“an Indian tribe has exclusive criminal jurisdiction over crimes committed by Indians against 

Indians in Indian country unless such crimes fall within the Major Crimes Act of 18 U.S.C. § 

1153. However, ‘outside of Indian country, the state has general criminal jurisdiction over all 

persons, including Indians.’)(citing William C. Canby, Jr., American Indian Law In A Nutshell 

158-159 (1998 ed.)) 

The Petitioner respectfully submits that Baker’s discussion on federal Indian law is likely 

limited to the domestic relations context and may be based on a misreading of precedent.  He has 

found no case law extending it to tribal criminal jurisdiction.  The majority opinion in Baker 

acknowledges the lack of case law for its position on tribal jurisdiction over domestic relations 

disputes.  982 P.2d at 754 (stating “Because the traditional reservation-based structure of tribal 

life in most states forms the backdrop for the federal cases, courts have not had occasion to tease 

apart the ideas of land-based sovereignty and membership sovereignty. Consequently, the federal 

decisions do not conclusively answer the question of what happens when a law like ANCSA 

separates membership and land completely by allowing a federally recognized tribe to redefine 

its relationship to state and federal governments by eliminating the idea of Indian 

country.

It is important to note that all the cases upon which the majority relies to support 
its ruling are cases that discuss the concept of tribal inherent sovereignty, but do 
so in the context of disputes that arise in Indian country. See, e.g., United States v. 
Wheeler, 435 U.S. 313, 55 L. Ed. 2d 303, 98 S. Ct. 1079 (1978); Montana v. 
United States, 450 U.S. 544, 67 L. Ed. 2d 493, 101 S. Ct. 1245 (1981). 

”)(emphasis added). The Baker dissent rightfully noted that:  

Thus, the 
majority attempts to answer the question of whether tribal power extends beyond 
Indian country by relying on cases that involve the exercise of tribal power in 
Indian country. But the absence of Indian country is the critical fact that 
distinguishes the present case from those relied upon by the majority. 
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982 P.2d at 780 n.102 (emphasis supplied); see also id at 800 (stating that the majority in Baker 

expanded tribal court “jurisdiction based on policy arguments -- that is solely the realm of 

Congress.”).  

Indeed, the position taken by the Alaska Supreme Court in Baker has been criticized.  See 

David Blurton, John v. Baker and the Jurisdiction of Tribal Sovereigns Without Territorial 

Reach, 20 Alaska L. Rev. 1 (2003)(concluding that “the Alaska Supreme Court's position in 

Baker is inconsistent with federal Indian law and that Alaska Native tribal organizations possess 

limited jurisdictional powers that can be expanded only by congressional enactment.”).  As 

Blurton noted, “Baker used U.S. Supreme Court decisions associating the application of inherent 

sovereign powers with territory ‘and’ members, and converted the association to one of inherent 

sovereign powers with territory ‘or’ members. Yet, this disassociation of territory from members 

is not correctly based on U.S. Supreme Court decisions. Separating the territorial and 

membership aspects of inherent tribal sovereign powers is inconsistent with Supreme Court 

precedent and creates confusion.”  Id at 20-21 (footnotes omitted). 

Next, the Respondent briefly cites Justice Souter’s concurring statement in Nevada v. 

Hicks, 533 U.S. 353, 382 (2001) for the position that “membership has played an increasingly 

important role in the Supreme Court’s Indian law jurisprudence.” (Answer at 26).  The Petitioner 

acknowledges the importance of being an Indian as one factor necessary for the exercise of tribal 

criminal jurisdiction.  See e.g. State v. Madsen, 2009 SD 5, ¶ 17 n.2, 760 N.W.2d 370.  However, 

the Petitioner notes that the Respondent ignores a critical and limiting footnote which 

undermines the preceding portion on which his argument hinges.  The footnote states that “Thus, 

it is not that land status is irrelevant to a proper Montana calculus, only that it is not 
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determinative in the first instance. Land status, for instance, might well have an impact under one 

(or perhaps both) of the Montana exceptions. See Atkinson Trading Co. v. Shirley, 532 U.S. 645, 

(2001) (SOUTER, J., concurring); cf. White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 

151, 65 L. Ed. 2d 665, 100 S. Ct. 2578 (1980) ("There is a significant geographic component to 

tribal sovereignty").”  Hicks, 533 U.S. at 382 n.4.   

In an attempt to demonstrate that tribal criminal jurisdiction extends beyond Indian 

Country, Mr. Bailey next cites Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d 1234 

(10th Cir. 2001)18

Nothing in Pierce states or even suggests that its holding regarding the recognition of the 

Prairie Band’s license plates applies to the context of tribal criminal jurisdiction.  Whereas 

Pierce focuses on the validity of licensing activity on the reservation, the instant case focuses on 

whether the Band may exercise criminal jurisdiction over Mr. Kelsey’s conduct which was 

 for the proposition that Indian tribes have some broad power over internal 

tribal relations when the activity falls within the ambit of tribal government.  First, Pierce is 

distinguishable in that it dealt with the question of whether Kansas was required to recognize 

motor vehicle plates licensed by the Prairie Band on the reservation.  The Petitioner does not 

dispute the power of Indian tribes to license motor vehicles on the reservation.  Second, Pierce 

relied in part on Baker’s broad reading of Supreme Court case law that the Alaska Supreme 

Court believes allows Indian tribes to exercise civil jurisdiction over child custody disputes 

outside Indian Country.  Pierce, 253 F.3d at 1256.   

                                                             
18 Pierce merely affirmed the lower court’s grant of a preliminary injunction noting that the Prairie Band was not to 
demonstrate a likelihood of success on the merits and only had to demonstrate that the issues in that case warranted 
a “more deliberate investigation.”  253 F.3d at 1253 (internal citations omitted). 
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alleged to have occurred entirely outside Indian Country.  Finally, Pierce cites a California case 

which dealt with state government attempts to regulate the tribal government off reservation.  

See id (citing Cabazon Band of Mission Indians v. Smith, 34 F. Supp.2d 1201 (C.D. Cal. 1998),19

B. A TRIBE’S INHERENT POWERS TO CRIMINALLY SANCTION ITS 
MEMBERS DOES NOT EXTEND BEYOND INDIAN COUNTRY 

 

aff’d Cabazon Band of Mission Indians v. Smith, 249 F.3d 1101 (9th Cir. 2001)).   

For the Respondent’s arguments regarding tribal court criminal jurisdiction based on 

membership alone to be correct, there should be some case law finding that the inherent criminal 

powers of Indian tribes recognized in Wheeler, Duro, and Mazurie extend beyond Indian 

Country.  However, such precedent is noticeably absent from the Respondent’s Answer.  On the 

contrary, it appears that there is significant authority for the Petitioner’s conclusion that the 

inherent powers of a tribe to sanction its members do not extend to crimes committed outside 

Indian Country in the absence of federal law to the contrary.   

As the Northern Division of this District Court has noted, "Indian tribal courts have 

jurisdiction over crimes committed in Indian country by tribe members and other Indians."  

United States v. Doherty

                                                             
19 Cabazon does not help the Respondent’s cause in the least as state authority over tribal governmental activity 
outside the reservation was affirmed.  Here, the District Court concluded that requiring Cabazon Band officials to 
comply with California law off reservation did not “constitute an undue or excessive burden” on the Tribe’s on-
reservation government.  The state had a legitimate interest in enforcing its laws in its territory.  Likewise, providing 
for state jurisdiction for Mr. Kelsey’s alleged conduct does not constitute an undue burden on tribal self government 
sufficient to overcome the general principles articulated in Mescalero Apache for governing off-reservation Indian 
conduct.  Cabazon, 34 F. Supp.2d at 1208.  It does not impair the power of the Tribal Court to exercise criminal 
jurisdiction over its membership for conduct occurring in Indian Country, and it does not interfere with the Band’s 
right to draft its own laws and be ruled by them.  This is especially true in light of the fact that the Band’s own Law 
and Order Code provides that only Sexual Assaults occurring in Indian Country would be subject to punishment in 
the Tribal Court and that the Law and Order Code was passed to regulate on-reservation conduct.  LAW AND 
ORDER CODE §§ 1.03, 4.01, 4.03. 

, 902 F. Supp. 773, 775 (W.D. Mich. 1995).  The Petitioner has cited a 

Case 1:09-cv-01015-GJQ-HWB  Doc #16 Filed 06/01/10  Page 45 of 48   Page ID#347



 

 

46 

litany of cases in his Memorandum of Law in Support and Verified Petition that the Petitioner 

submits stands for position that Indians’ off-reservation conduct is subject to state jurisdiction 

and state law.  Nevada v. Hicks, 533 U.S. 353 (2001)(stating that it is well established that the 

“[s]tates have criminal jurisdiction over reservation Indians for crimes committed […] off the 

reservation.”)(citing Mescalero Apache v. Jones, 411 U.S. 145 (1973)); see also M. Fletcher, K. 

Fort, and W. Singel, Indian Country Law Enforcement, 89 MI Bar. J. 42, 43 (Feb. 2010) (stating 

“When the site of a crime is not Indian country, ordinary rules regarding state and federal 

criminal jurisdiction apply. Therefore, an officer must first determine whether he or she is 

operating in Indian country. While this appears straightforward, the allotment of Indian lands in 

Michigan and the subsequent settlement of large portions of reservation lands by non-Indians 

have created a confusing ‘patchwork’ of land ownership.”). 

The Respondent claims that the Petitioner’s cases including Organized Village of Kake v. 

Egan, 369 U.S. 60, 75 (1962) “only analyzes state civil jurisdiction over Indians.”  (Answer at 

27).  However, the Supreme Court in Kake said “State authority over Indians is yet more 

extensive over activities […] not on any reservation. It has never been doubted that States may 

punish crimes committed by Indians, even reservation Indians, outside of Indian country.”  Thus, 

while Kake dealt with enforcing state civil regulations, it ruled that Indians are subject to state 

criminal laws outside Indian Country even when they have no reservation.  The Petitioner notes 

that this Supreme Court’s precedent undermines the decision later reached by the Alaska 

Supreme Court in Baker. 

The Respondent states that Solem v. Bartlett, 465 U.S. 463 (1984), Hagen v. Utah, 510 

U.S. 399 (1994), and DeCoteau v. Dist. County Ct., 420 U.S. 425 (1975) “analyze whether 
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particular land falls within Indian country for purposes of state jurisdiction.”  (Answer at 28).  In 

Hagen, the Court determined that Utah courts properly exercised criminal jurisdiction over an 

Indian who committed a crime and that the diminishment of the Uintah Indian Reservation meant 

that the location where the crime was committed was no longer Indian country.  Solem held that 

because the defendant, who was a member of an Indian Tribe, committed a crime on reservation 

grounds, the state did not have criminal jurisdiction over him.20

Finally, the Petitioner respectfully submits that the extension of tribal criminal 

jurisdiction beyond Indian Country based solely on membership or some general “internal 

relations” standards interferes with state sovereignty and the Supreme Court’s characterization of 

tribal jurisdiction.  See Blurton, supra at 25 (citing Brendale v. Confederated Yakima Indian 

Nation, 492 U.S. 408, 431 (1989)).  Again, Mr. Kelsey, a pure blood tribal elder, acknowledges 

that just as the Band continually asserts its right to exercise jurisdiction so must it respect the 

Band’s limitations and the jurisdiction of the sovereign State of Michigan.   

  See also Baker, 982 P.2d at 781 

(stating that Solem “made clear that the state's jurisdiction over Indians acting outside of Indian 

country was exclusive”).  In DeCoteau, the Court found that because Congress “terminated the 

Lake Traverse Reservation," and because the events giving rise to the child custody dispute arose 

on these lands, "the state courts have jurisdiction."   In each of these cases, the existence of 

Indian Country was the determinative factor in deciding whether the tribe had jurisdictional 

authority over the case in question.   

                                                             
20 “As a doctrinal matter, the States have jurisdiction over unallotted opened lands if the applicable surplus land Act 
freed that land of its reservation status and thereby diminished the reservation boundaries.   On the other hand, 
federal, state, and tribal authorities share jurisdiction over these lands if the relevant surplus land Act did not 
diminish the existing Indian reservation because the entire opened area is Indian country . . . .”"  Solem, 465 U.S. at 
467. 
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 The Petitioner submits that there are no genuine issues of material fact that preclude the 

resolution of this case.  The Petitioner’s claim is exhausted, because his jurisdictional arguments 

have been presented to and rejected by the Tribal Court of Appeals, its highest court.  First, Mr. 

Bailey has offered no persuasive argument for finding that the Band has off-reservation criminal 

jurisdiction over alleged sexual assaults.  Instead, he offers broad, sweeping dicta and cases 

involving tribal civil jurisdiction to form an independent basis for tribal criminal jurisdiction.  

Second, Mr. Bailey has advanced no persuasive reason why this District Court should not find 

that the Tribal Court of Appeals’ retroactive change to the Band’s statutes violated principles of 

due process as the Court of Appeals’ interpretation of the Band’s criminal laws is “at odds” with 

the language of the Band’s criminal statutes “standing alone.”  Essentially, Mr. Bailey is asking 

that this Court rewrite federal Indian law for the Band’s convenience and find that that revision 

was reasonably foreseeable despite the clear language of the Band’s own Law and Order Code 

limiting the application of its broader Sexual Assault statute to Indian Country.   

CONCLUSION 

Mr. Kelsey therefore asks that this Court enter judgment in his favor.  If this District 

Court should not decide in Mr. Kelsey’s favor, he respectfully requests that judgment be entered 

in the Respondent’s favor in order to facilitate expeditious appellate review to the United States 

Court of Appeals for the Sixth Circuit. 

Dated: June 1, 2010     By: 
       (Wis. Bar No. 1057098) 

/s/ John Gregory Kelsey 

       JOHN KELSEY, S.C. 
P.O. Box 163 

       Manistee, Michigan 49660-0163 
       Tel: (216) 509-3642 
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