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UNITED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 

 

 

 Plaintiff City of Duluth, (herein “City”), for its Complaint against Defendant Fond 

du Lac Band of Lake Superior Chippewa (herein “Band”) states and alleges the 

following: 

NATURE OF ACTION 

 1. This is an action for breach of contract and injunctive relief to enforce the 

rights of the City under a Stipulation and Consent Order (“Consent Order”) entered in the 

action entitled Fond du Lac Band of Lake Superior Chippewa Indians v City of Duluth, 

Civ.No. 5-94-82 (D. Minn. 6-28-1994).  The City makes demand for a jury trial.  

 2. The Consent Order was approved on July 28, 1994 by this Court and 

incorporated by reference a series of agreements (herein “1994 Agreements”).   

 3. This Court, in the Consent Order retained jurisdiction for the purpose of 

ensuring the obligations of the parties to comply with all provision of the 1994 

Agreements.  

 

CITY OF DULUTH, 

 

Civ.No. ___________________ 

 (Related Case Nos.: 5-89-163, 5-94-82 and 

09-cv-2668) 

Plaintiff,  

  

                   v. COMPLAINT 

 JURY TRIAL DEMANDED 

FOND DU LAC BAND OF LAKE 

SUPERIOR CHIPPEWA, 
 

  

Defendant. 
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PARTIES 

 4. The City is a municipal corporation organized under the laws of the State of 

Minnesota with its government offices located at 402 City Hall, 411 W. 1
st
 Street, Duluth, 

Minnesota, County of St. Louis. 

 5. The Band is a federally recognized Indian tribe organized under a 

constitution approved by the Secretary of the Interior pursuant to the Indian 

Reorganization Act of 1934, 25 U.S.C. §§461, et.seq. 

 6. The governing body of the Band is the Reservation Business Committee 

with its government offices at Fond du Lac Reservation, 1720 Big Lake Road, Cloquet, 

Minnesota, County of Carlton.  

JURISDICTION AND VENUE  

 7. This Court specifically retained jurisdiction of this matter through the 

Consent Order as recognized by Kokkonen v Guardian Life Insurance Company of 

America, 511 U.S. 375, 114 S.Ct. 1673, 128 L.Ed. 2d 391 (1994).  Under the retained 

jurisdiction, this Court has jurisdiction over this matter pursuant to 28 U.S.C. §1331 and 

28 U.S.C. §1362. 

 8. Venue is proper in this Court pursuant to 28 U.S.C. §1391(b).  

 9. The Band has waived its immunity from suit pursuant to Section 9 of the 

1994 Agreements.  
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BACKGROUND FACTS GIVING RISE TO CITY’S CLAIMS 

A. The 1986 Agreements  

 10. In 1984, representatives of the City and the Band came together to explore 

the creation of a gaming facility within the boundaries of the city of Duluth (herein 

“Duluth”).  In 1984, the Band did not have trust lands within Duluth. 

 11. With the assistance of the City, the Band acquired land in the downtown 

area of Duluth legally described as follows: 

 Lands located in the County of St. Louis, State of Minnesota: 

 Lots twenty-nine (29) and Thirty-one (31), DULUTH PROPER, FIRST 

DIVISION, East Superior Street, according to the recorded plat thereof.  

 

(herein “Casino Property”). 

 

 12. In 1986 the City and Band entered into a series of agreements (herein 

“1986 Contracts”), which were approved by the Secretary of the Interior (herein 

“Secretary”).  The purposes of the 1986 Contracts, among other purposes, were to create 

an economic development entity known as the Duluth-Fond du Lac Economic 

Development Commission (herein “the Commission”), and to develop a gaming facility 

on the Casino Property.  One of the 1986 Contracts was the Commission Agreement.  

 13. In the Commission Agreement, the City and the Band agreed as follows: 

 C.  In order for this project to proceed, Indian Country, as 

defined herein, has to be created. 

   

 D. As a practical matter, Indian Country, as defined herein, 

cannot be created without the consent and approval of the City of Duluth. 
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 E. The consent and approval by the City of Duluth of the 

creation of Indian Country, as defined herein, is an essential element to the 

operation of the Commission. 

 14. Paragraph 3(a) of the Commission Agreement, defined the term “Indian 

Country” as follows: 

 For purposes of this Agreement, “Indian Country” shall mean all 

land located within the corporate limits of the City of Duluth which is 

transferred by the Fond du Lac Band to the United States of America to 

hold in trust for the Fond du Lac Band pursuant to 25 U.S.C. §465, and 

which is made part of the Fond du Lac Indian Reservation pursuant to 25 

U.S.C. §467, and all buildings and structures located on such land.  

 15. In Paragraph 10 of the Commission Agreement, the City and the Band 

agreed as follows: 

The City of Duluth and the Fond du Lac Band agree that the provisions of 

this Article 10 apply whether or not the Commission is in existence.  The 

Fond du Lac Band acknowledges that the creation of Indian Country, as 

defined herein, is dependent upon the approval of the creation of Indian 

Country, as defined herein, by the City of Duluth, and that, without the 

approval and consent of the City of Duluth, Indian Country, as defined 

herein, cannot be created, and the activities to be conducted by the 

Commission could not be done.  

 

 a.  Initial Approval.  The City of Duluth hereby agrees to 

approve the transfer by the Fond du Lac Band of the land described on 

Exhibit A attached hereto [the Casino Property], which the Fond du Lac 

Band has purchased, to the United States of America to hold in trust for the 

Fond du Lac Band, pursuant to 25 U.S.C. §465 and the making of such land 

part of the Fond du Lac Reservation pursuant to 25 U.S.C. §467.  

 

 b. Subsequent Approval. The City of Duluth shall approve 

the creation of additional Indian Country, as defined herein, whenever the 

Mayor and the City Council of the City of Duluth determine that such 

additional land is essential to the activities of the Commission, and the 

making of such additional land Indian Country, as defined herein, will not 

be detrimental to the City of Duluth.  The City, in its sole discretion, shall 

have the right to disapprove the creation of additional Indian Country, as 

defined herein.  The Fond du Lac Band shall not create any additional 
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Indian Country, as defined herein, unless the City of Duluth approves the 

creation of additional Indian Country as provided in this Paragraph b.  

 16. The Band, with the endorsement of the City, applied to the Secretary to 

accept the Casino Property in trust for the Band and further obtained a declaration by the 

Secretary making the Casino Property part of the Band’s reservation.   

 17. As a result of the joint efforts of the City and Band, the Fond du Luth 

Casino opened and presently operates at 129 East Superior Street, Duluth, Minnesota.  

The Casino is owned and operated by the Band.   

B.  The 1994 Agreements 

 18. In 1988, the United States Congress enacted the Indian Gaming Regulatory 

Act (herein “IGRA”).  25 U.S.C. § 2701, et.seq. 

 19. In response to enactment of IGRA the Band filed a petition with the 

National Indian Gaming Commission (herein “NIGC”) seeking review of the legality of 

the 1986 Contracts in light of the enactment of IGRA.    

 20. The NIGC issued a determination that the operation of the Fond du Luth 

Casino under the 1986 Agreements violated IGRA.  The NIGC deferred the 

commencement of any enforcement action in order to allow for resolution between the 

parties and offered its services to mediate.  

 21. In 1993, negotiations commenced between the City and the Band.  These 

negotiations were held in Washington D.C. and Minneapolis, and under the auspices of 

the chairman of the NIGC.  
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 22. The City and the Band reached an agreement that restructured the 

ownership and control of the gaming operation at the Casino resulting in the June 20, 

1994 AGREEMENT BETWEEN THE CITY OF DULUTH AND THE FOND DU LAC 

BAND OF LAKE SUPERIOR CHIPPEWA INDIANS RELATING TO THE 

MODIFICATION AND ABROGATION OF CERTAIN PRIOR AGREEMENTS (herein 

“the 1994 Agreements”)   

 23.  The 1994 Agreements were approved by the Secretary, by the Acting Area 

Director and pursuant to 25 U.S.C. §415 and/or 25 U.S.C. §81.   

 24. The 1994 Agreements were also reviewed by the NIGC and in a letter dated 

June 16, 1994 and addressed to Band Chairman Robert Peacock and Mayor Gary Doty, 

NIGC Chairman Anthony J. Hope, advised that the “agreement returns full ownership 

and control of the Fond du Luth Casino to the Band and is consistent with the 

requirements of the IGRA.”  

 25. In a letter dated June 20, 1994 Chairman Hope wrote to the Honorable 

Judge Paul A. Magnuson, United States District Court, District of Minnesota, for 

purposes of advising the court on matters related to earlier litigation between the City and 

the Band.  See, Fond du Lac Band of Lake Superior Chippewa Indians v. City of Duluth 

and the Duluth-Fond Du Lac Economic Development Commission [Civ. No. 5-89-0163].  

In that letter, Chairman Hope advised the court as follows: “Pursuant to your December 

26, 1990, Order, I am writing to report that the settlement agreement recently concluded 

between the Fond Du Lac Band and the City of Duluth returns ownership and control of 

the Fond DuLuth Casino to the Band and is fully consistent with the IGRA.  Accordingly, 
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I recommend that this settlement agreement be approved.” See also, City of Duluth v 

Fond du Lac Band of Lake Superior Chippewa (D.Minn.No. 09-cv-02668)(Doc. 11-4). 

 26. The settlement agreement negotiated during the earlier litigation involved 

negotiation of the 1994 Agreements, which consisted of a main agreement (herein the 

“Umbrella Agreement”) and a series of exhibits consisting of various amendments to the 

1986 Contracts.  One of the 1986 Contracts amended was the 1986 Commission 

Agreement.  The Amended Commission Agreement is dated June 20, 1994 and made part 

of the Umbrella Agreement as Exhibit C (herein “Amended Commission Agreement”).     

 27. The Amended Commission Agreement did not amend the City’s rights or 

the Band’s obligations under Paragraph 10 of the 1986 Commission Agreement or 

subject Paragraph 10(b) of the 1986 Commission Agreement to Section 2 of the 

Amended Commission Agreement, the so-called dormancy clause.    

 28. Guided by the new arrangement set forth in the 1994 Agreements, the Band 

commenced suit in the United States District Court-District of Minnesota.  See, Fond du 

Lac Band of Lake Superior Chippewa Indians v City of Duluth, Civ. No. 5-94-82.  The 

Band and the City entered into a stipulation, agreeing that (1) dismissal of the Band's 

action with prejudice was warranted; (2) the 1994 Agreements complied with the sole 

proprietary interest requirement of § 2710(b)(2)(A); (3) the NIGC reviewed the 1994 

Agreements and concluded that they are in conformance with IGRA; and (4) the 1994 

Agreements and all of its attachments “are in their entirety expressly incorporated into 

this Stipulation and Consent Order, and are hereby expressly made a part of it.”  Judge 

Magnuson issued a consent order approving the parties' stipulation, dismissing the Band's 
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complaint with prejudice, and ordering that the court retain jurisdiction over the matter 

for purposes of ensuring the parties' compliance with the 1994 Agreements.   

C. The 2009 Litigation 

 29.  In a letter dated January 28, 2009, the Band informed the City that its 

auditors had advised the Band that the Fond du Luth Casino had been incorrectly treating 

certain promotional expenditures as operating expenses rather than as “contra-revenues,” 

i.e., offsets against revenue.  The Band concluded that the City had been overpaid by 

$561,047.59 and stated that it intended to apply this amount as an offset against future 

payments to the City.  The City responded and disagreed with the Band's position that 

accounting adjustments were warranted.  

 30.  On August 6, 2009, the Band sent the City a letter and a resolution that had 

been passed by the Band's Business Committee, announcing that the Band was ceasing 

all payments to the City under the 1994 Agreements. As a result of the Band’s action the 

City commenced suit in the United States District Court-District of Minnesota on 

September 29, 2009.  See, City of Duluth v Fond du Lac Band of Lake Superior 

Chippewa, Civ. No. 09-2668 ADM/RLE.  

 31. On April 21, 2010 Judge Ann D. Montgomery issued her Order and 

Memorandum granting in part, and denying in part the City’s motion for summary 

judgment.  See, Civ. No. 09-2668, Doc. No. 73, published at 708 F.Supp.2d 890.  In her 

memorandum Judge Montgomery rejected the Band’s change in law defense.  See, 708 

F.Supp. at 900-901.  The matter was then scheduled for a June 1, 2010 settlement 

conference.  
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 32. In response to Judge Montgomery’s decision, on May 17, 2010 

Chairwoman Diver, in a letter to Acting NIGC Chairman Skibine, requested that the 

NIGC, pursuant to the 1994 Agreements, mediate the dispute regarding the percentage of 

revenues to be paid to the City during the second term of the 1994 Agreements scheduled 

to begin on April 1, 2011.   

 33.  In coordination with Chairwoman Diver’s May 17, 2010 letter to the NIGC, 

the Band also filed a motion for a continuance of the matter pending before the District 

Court.  See, Civ. No. 09-02668, Doc. No. 75.  In its motion the Band asserted that a 

continuance was warranted in order to obtain NIGC mediation and avoid an enforcement 

action.  The hearing on the Band’s motion was heard in conjunction with the June 1
st
 

settlement conference. See, Id. Doc. No. 87.  

 34. In a letter dated June 28, 2010, John R. Hay, Senior Attorney to the NIGC 

responded the Chairwoman Diver’s May 17, 2010 letter requesting mediation of the 

amount to be paid to the City under the second term of the 1994 Agreements set to expire 

on March 31, 2011.  Hay advised that he had been assigned to handle the mediation.  

 35. On July 12, 2010, Magistrate Judge Erickson issued his Report and 

Recommendation denying the Band’s motion for a continuance.   See. Civ. No. 09-2668, 

Doc. No.92.  In his report, Magistrate Erickson noted that “nothing in the NIGC’s recent 

letter suggests that the NIGC intends to address the legality of the underlying 1994 

Agreements.”  See, Id. at pg. 17.  Magistrate Erickson also observed as follows: “Most 

importantly, we find the Band’s contention, that we should continue this action based 

merely upon the potentiality of a threat of an enforcement action, to be very remote, if 
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not entirely unlikely.  The NIGC participated in the negotiation of the 1994 Agreements, 

and the parties represented, along with the NIGC Chairman, that the 1994 Agreements 

complied with the provision of the IGRA……We seriously doubt that the NIGC would 

collaterally attack the very Judgment, which it elicited from the District, and to which the 

parties agreed while being represented by legal counsel, particularly when the District 

Court has ruled, as a matter of law, that a direct attack on the Court’s Judgment is 

precluded by the doctrine of res judicata.” See, Id at 21.(emphasis in original).  

 36. On August 13, 2010 NIGC Chairwoman Stevens advised the City and the 

Band that “Based on a review of the opening statements provided by both parties, it does 

not appear that mediation is likely to be productive.  Rather, binding arbitration appears 

to be the most appropriate and efficient mechanism given that the only issue to be 

decided under the Sublease is the appropriate percentage of gross revenue to be paid by 

the Tribe to the City from April 1, 2011, to March 31, 2036……It is my sincere hope that 

the Band and City come to a suitable agreement.”  See, Civ. No. 09-2668, Doc. No.100-1. 

D. The Band’s Breach of the 1994 Umbrella Agreement 

 37. Pursuant to Section 13 of the Umbrella Agreement the Band agreed “not to 

seek, directly or through the use of paid lobbyists or other agents, any amendment to the 

Indian Gaming Regulatory Act of 1988, 25 U.S.C. §2701, et seq., or any other federal 

law, that would alter or abrogate, or cause the alteration or abrogation, of this Agreement 

or any of the Exhibits thereto.” 
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 38. As of August 13, 2010, the NIGC gave no indication that it viewed a 

review of the 1994 Agreements or an enforcement action warranted.  A view shared by 

Magistrate Judge Erickson.  

 39. In response to the August 13, 2010 letter from NIGC Chairwoman Stevens, 

in which she directed the Band and City to arbitrate the rent issue for the second term of 

the 1994 Agreements, the Band, by its legal counsel Henry M. Buffalo, Jr., in a letter 

dated August 16, 2010, made a formal request to Stevens seeking NIGC review of the 

1994 Agreements, and requesting that “the NIGC: (1) declares that the 1994 Agreements 

do not comply with the IGRA….”   

 40. Attorney Buffalo reiterated the Band’s request to Stevens in a letter dated 

September 16, 2010.  

 41.  On September 16, 2010, Attorney Vanya S. Hogen, on behalf of the Band 

e-mailed NIGC Senior Attorney John Hay, and forwarded information to support the 

Band’s efforts to obtain NIGC reversal of its prior interpretation and approval of the 1994 

Agreements.  

 42. On September 24, 2010 Judge Montgomery issued her Memorandum 

Opinion and Order denying the Band’s motion for continuance.  See, Civ. No. 09-2668, 

Doc. No. 105. In her order Judge Montgomery described the alleged threat of an NIGC 

enforcement action as “entirely speculative”.  Id.at pg. 4.  Judge Montgomery further 

observed that “none of the NIGC’s actions cited by the Band squarely address the IGRA 

issue presented by the 1994 Agreement—namely the limits, in light of the sole proprietor 

requirement, on revenue contributions to a municipality.  In fact, the acts by the NIGC 
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that the Band claims cast doubt on the validity of the 1994 Agreements are between two 

and seven years old.  In that time, the NIGC has declined to commence an enforcement 

action against the parties here.  There is no evidence to believe that the NIGC would 

depart from its course of several years and commence an enforcement action now.” Id. 

pg. 4-5.  

 43.   In response to the denial of its motion for a continuance, and in a letter dated 

September 30, 2010 to NIGC Chairwoman Stevens, Band Chairwoman Diver requested 

“a meeting with you and your staff to discuss the Band’s request for formal review, 

submitted August 16, 2010 by Atty Henry M. Buffalo, Jr. of the 1994 Agreements….. As 

you know, the Band and the City of Duluth are involved in ongoing litigation in federal 

district court concerning the 1994 Agreements…..The Minnesota federal district court 

issued an order September 24, 2010 denying the Band’s motion to continue the case 

pending review by the NIGC. 

 The Band would really appreciate a meeting with you as soon as possible to 

discuss the case and the NIGC review of the 1994 Agreements…….This is an urgent 

matter for the Band…”  

 44. On October 5, 2010 Chairwoman Diver and Attorney Henry M. Buffalo, in 

his capacity as attorney to the Band, met with NIGC officials including: John Hay, Senior 

Attorney to the NIGC; Larry Echo Hawk, Counselor to NIGC Chairwoman Stevens; 

Larry Roberts, General Counsel to the NIGC; Paxton Myers, Chief of Staff to the NIGC; 

and Tracie Stevens, Chairwoman of the NIGC.   
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 45. Following the October 5, 2010 meeting NIGC Chairwoman Stevens, in a 

letter dated October 20, 2010, advised the Band and the City that she had directed the 

Enforcement Division and the Office of General Counsel to review the agreements 

between the City and the Band.     

 46. On July 12, 2011, the NIGC issued its Notice of Violation (“NOV-11-02”). 

In NOV-11-02 Chairwoman Stevens concluded that 1994 Agreements violated the IGRA 

and NIGC regulations and ordered the Band to cease performance under the 1994 

Agreements of those provisions identified as violating IGRA.  The NOV specifically 

found the payment of rent to be a violation of IGRA.  

 47. In response to NOV-11-02 the Band’s business committee, in a special 

meeting held on July 19, 2011, approved Resolution #1242/11 in which the committee 

resolved to cease all activities under the 1994 Agreements and directed its officers and 

officials to comply with the NOV.   

 48. The issuance of the NOV-11-02 was a direct result of the Band’s efforts to 

obtain the NIGC’s change of position as to the validity of the 1994 Agreements under the 

IGRA and NIGC regulations.   

 49. On July 22, 2011, the Band filed in the District Court a motion for relief 

from the consent order, summary judgment order, and the order compelling arbitration 

pursuant to Rules 60(b)(5) and 60(b)(6). See, Civ.No. 0:09-cv-02668, Doc.No. 207. (“the 

60(b) motion”) 

 50. The City opposed the Band’s 60(b) motion and the matter ultimately was 

considered by the Eighth Circuit Court of Appeals. See, City of Duluth v Fond Du Lac 
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Band of Lake Superior Chippewa, 702 F. 3d 1147 (8
th

 Cir. January 14, 2013).  In its 

decision the Eighth Circuit held that the NIGC’s change in position regarding the legality 

of the 1994 Agreements constituted a “change in law for the purposed of Rule 60(b).”  Id. 

at 1153. The appeals court affirmed the district court’s order granting the Band 

prospective relief from continued enforcement of the 1994 consent decree into the 2011 

to 2036 period.  

E.  The Band’s Breach of the Commission Agreement 

 51. On October 17, 2011, the Band’s business committee, approved Resolution 

#1364/11 authorizing and approving a fee-to-trust application.  (herein “Application”).  

The parcel of land that was the subject of the resolution was approximately one acre of 

land legally described as: 

S’ly 86 feet of Lot 32 and S’ly 86 feet of the E ½ of Lot 30 EXCEPT 

the N’ly 18 ½  feet of the W’ly 35/100 feet of the S’ly 86 feet of said 

E ½  of Lot 30.  EAST FIRST STREET DULUTH PROPER FIRST 

DIVISION.”  

 The street address for the above-described parcel is 17-27 North Second Avenue 

East, Duluth, Minnesota 55802 (herein “the Parcel”).   

 The Band did not notify the City of its decision to pursue its Application prior to 

approving the resolution, or seek the City’s consent prior to approving resolution 

 52. In Resolution 1364/11 the business committee indicated that the Parcel 

“was acquired in order to expand and restore the Band’s land base. 

 53. On December 18, 2011, the City received a letter from the United States 

Department of the Interior notifying the City that the Band had filed an application to 
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place additional land located in Duluth into trust (herein “Application”).  This letter was 

the City’s first and only notice of the Band’s Application.   

 54. The Application is dated November 17, 2011.  In the Application, the Band 

represented that the Parcel was acquired by the Band on December 28, 2010 and 

identified one of the purposed of the acquisition was “reestablishing the Band’s 

reservation land base…” 

 55. In a letter dated July 18, 2012, Diane K. Rosen, Regional Director for the 

Bureau of Indian Affairs, Midwest Regional Office, wrote to John M. Fowler, Executive 

Director to the Advisory Council on Historic Preservation.  In her letter, Rosen advised 

Fowler that the “Band wants to have the property taken into trust to enable its 

Reservation Business Committee to manage it as Reservation land.”  

 56. The Parcel is not a parcel of land included within the City’s initial approval 

of the creation of trust land, as provided in Paragraph 10(a) of the Commission 

Agreement.  

 57. The Parcel is a developed parcel which is the location of a building 

formerly operated as the Carter Hotel.  The Carter Hotel has never been operated by the 

Band or managed by the Band as part of the gaming activities and ancillary businesses of 

the Fond du Luth Casino.  The Parcel is not land “pertaining to gaming activities and 

Ancillary Businesses at the Sublease space” as provided in Section 2 of the Amended 

Commission Agreement.  The Carter Hotel structure is currently unoccupied and the 

Band is seeking permission to demolish the structure.   
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 58. The Application represents the first step in the Band’s effort to create 

additional “Indian Country”, as defined by Paragraph 3a of the Commission Agreement.   

 59.  Pursuant to Paragraph 10(b) of the Commission Agreement, the Band is 

prohibited from creating additional Indian Country in Duluth without first obtaining the 

approval of the City.  

 60. The Band has never sought the approval of the City to create additional 

Indian Country in Duluth.   

 61. The City has not approved converting the Parcel to Indian Country.   

 62. If the Band’s Application is granted the City will lose the right to tax the 

Parcel and regulate activities occurring on the Parcel, including redevelopment.  At the 

same time the City will continue to incur the cost of providing public services to the 

Parcel, which are paid for through property tax revenue, including police and fire 

response, and infrastructure maintenance.   

 63. The Parcel is located in the heart of the Duluth Commercial Historic 

District, which is listed on the National List of Historic Places.   The Carter Hotel 

structure that is located on the Parcel is a contributing structure to the historic district.   

 64. The Parcel is also located within the heart of downtown Duluth, which is a 

heavily urbanized, fully developed, congested part of Duluth that is a focus of the City’s 

tourism initiatives.  

 65. The Parcel directly abuts the Clayton Jackson Mcghie Memorial. The 

memorial is listed as a contributing property to the historic district because of a 

significant historical event that occurred at that location on June 15, 1920.  
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 66. It is critical to the public safety and to the City’s ability to realize the goals 

and policies set forth in the City’s Comprehensive Plan that the City retains political 

control over the Parcel of land, including the right to ensure that any use of the Parcel 

complies with the City’s Unified Development Chapter of the Duluth City Code.  The 

City will be irreparably harmed by the loss of political control over the Parcel. 

 67. It was for the purpose of protecting the public safety and the interests of the 

City that the parties limited the Band’s ability to unilaterally remove land from the 

political control of the City through Paragraph 10 of the Commission Agreement.  

COUNT I- BREACH OF CONTRACT-COMMISSION AGREEMENT 

 68. The City restates and realleges paragraphs 1-67, above.  

 69. The Band breached Article 10 of the Commission Agreement by making 

application to place the Parcel into trust without first obtaining the consent of the City.   

 70. Approval of the Application and creation of additional Indian Country will 

cause irreparable harm to the City.  

COUNT II-BREACH OF CONTRACT-1994 UMBRELLA AGREEMENT 

 71. The City restates and realleges paragraphs 1-70, above. 

 72. The Band breached Section 13 of the 1994 Umbrella Agreement by directly 

seeking from the NIGC a change in the NIGC’s interpretation of federal law and 

regulation as it applied to the parties’ agreement.   

 73. The Band’s actions resulted in a change in the NIGC’s interpretation, 

which, pursuant to the decision of the Eighth Circuit Court of Appeals, constitutes a 

change of law. 
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 74. After actively seeking and securing the change in law, the Band abrogated 

the 1994 Agreements.  

 75.     By its breach the Band has caused damage to the City, estimated to 

exceed $1,000,000.  

COUNT III-INJUNCTIVE RELIEF 

 76. The City restates and realleges paragraphs 1 through 75, above.  

 77. The City has been irreparably harmed by the Band’s breach of the 

Commission Agreement and will be irreparably harmed in the future if the Band 

continues its efforts to create additional Indian Country within the corporate limits of 

Duluth or if the Parcel is taken into trust status. 

 78. The City requests an injunction requiring the Band to cure its breach by 

withdrawing its Application to place the Parcel into trust.  

 79. The City further seeks a permanent injunction ordering the Band to obtain 

the consent of the City, as required by the Commission Agreement, prior to making any 

further applications to place into land into trust if such land is located within the 

corporate limits of Duluth.  

REQUEST FOR RELIEF 

 WHEREFORE, City requests that this Court issue an Order: 

1. Finding the Band in breach of the 1986 Commission Agreement. 

2. Finding the Band in breach of the 1994 Umbrella Agreement. 

3. Issuing a mandatory injunction requiring the Band to withdraw its 

Application for the placement of the Parcel in trust for the Band.  
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4. Permanently enjoining the Band from making any future applications to 

place land into trust, on behalf of the Band or on the behalf of a member of the Band, if 

such land is located within the corporate limits of the city of Duluth without first 

obtaining the consent of the City.  

5. Awarding damages to the City in an amount estimated to exceed 

$1,000,000.  

6. Awarding to the City its costs, disbursements and attorney fees.  

7. Awarding to the City such other and further relief as the Court deems just 

and equitable. 

Dated this 2nd day of April, 2014  

 GUNNAR B. JOHNSON, City Attorney 

  

 and 

  

 s/M. Alison Lutterman 

 M. ALISON LUTTERMAN (#017676x) 

 Deputy City Attorney 

 NATHAN N. LaCOURSIERE (#0388349) 

Assistant City Attorney 

Attorneys for Plaintiff 

 CITY OF DULUTH 

 410 City Hall 

 411 W. First St. 

 Duluth MN  55802 

 (218)730-5490 
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