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I. INTRODUCTION 

The intervention factors all weigh in the Tribe’s favor, despite the two principal 

assertions in Plaintiff’s Memorandum of Law in Opposition to the Partially Opposed Motion for 

Limited Intervention’s (the “Opposition”) that the Tribe’s request is untimely and that the federal 

trust responsibility necessarily obligates the federal defendants adopt any particular litigation 

position in a suit that affects an absent tribe’s interests.  The assertion is simply untrue and a 

recent Eastern District of California decision expressly affirms the flaw in this argument.  

 

AMADOR COUNTY, CALIFORNIA, 

 

  Plaintiff, 

 

vs. 

 

KENNETH LEE SALAZAR, et al., 

 

  Defendants. 

 
 

)

)

)

)

)

)

)

) 

CIVIL ACTION NO.:  1:05-cv-658 (RWR) 

Case 1:05-cv-00658-BJR   Document 62   Filed 11/23/11   Page 1 of 14



2 

 

Friends of Amador County et al. v. Kenneth Salazar et al., No. Civ. 2:10-348 WBS, 2011 WL 

4709883, *4 (E.D. Cal. Oct. 4, 2011).   

Plaintiff’s untimeliness argument is a sophism and ignores the purpose and need for the 

Tribe’s limited intervention.  The Motion’s purpose is to intervene in order to move to dismiss 

the suit for failure to join the Tribe as a required party under Fed. R. Civ. P. 19—which may be 

raised at any time or stage in the litigation—and its need is to protect the Tribe’s clearly 

implicated interests raised by Plaintiff’s claims and the Tribe’s sovereign right not to have those 

interests adjudicated in its absence.  Further, Plaintiff relies far too heavily on the time elapsed 

since the suit’s filing; this litigation remains at the early stages and, in any case, elapsed time 

itself is insufficient to render a motion for intervention untimely.  The proper inquiry is whether, 

considering the time at which intervention is sought, the existing parties will be prejudiced (i.e., 

prejudiced by the alleged delay, not the intervention).  No such prejudice will occur here.  

Plaintiff’s argument that the federal Defendants adequately represent the Tribe’s interests 

erroneously relies on the parens patriae presumption, which is not available here, and fails to 

recognize that several recent events reveal the Defendants’ conflicts of interest and actual 

failures to rigorously defend the Tribe’s unique interests at stake here.  

II. THE TRIBE’S MOTION IS TIMELY 

 

A. The Purpose of Limited Intervention is to Move to Dismiss for Failure to Join the 

Tribe as a Required Party under Rule 19, Which May be Raised at Any Time or 

Stage in the Litigation. 

 

  Plaintiff’s entire argument concerning the Tribe’s alleged untimeliness in bringing its 

limited intervention motion is a red herring.  Plaintiff’s arguments are germane to an absent 

party’s motion to intervene to participate in the litigation, but not to this one.  The purpose of the 

Tribe’s request is to bring a motion to dismiss for failure to join the Tribe as a required party 
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under Rule 19, which may be brought at any time and at any stage in the litigation.  CP Nat’l 

Corp. v. Bonneville Power Admin., 928 F.2d 905, 911-12 (9th Cir. 1991).
1
  Thus, where an 

absentee uses Rule 24 to move for Rule 19 dismissal, the analysis must account heavily for that 

fact and not adhere formulaically to Rule 24 factors alone.  Further, the Tribe is only becoming 

involved now because of the changed circumstances addressed below, at section III, and because 

of the D.C. Circuit’s recent reversal on appeal of this Court’s dismissal and even more recent 

(just last month) judicial determination in a substantially similar case in the Eastern District of 

California that the same federal Defendants’ representation of this Tribe is inadequate.   

Even more, the Tribe’s involvement is necessary now because it appears the Court could 

possibly soon address the underlying merits of Plaintiff’s action, i.e., the Tribe’s legally 

protected interest in the Compact Amendment and the Tribe’s resulting protected right under 

federal law to engage in class III gaming under that contract; its interest in the already-

determined “reservation,” “Indian country,” and “Indian lands” status of its Rancheria and its 

ability to govern that land, in the enforceability of its laws, and in the 1987 stipulated judgment 

that restored the Rancheria; and its legally protected interest in the force of its sovereign 

immunity from suit, which this action seeks to invalidate—all of which are the Tribe’s, and not 

the Defendants’, interests.  Plaintiff’s Opposition, at pp. 7-8, asserts that because the Joint Status 

Report filed on November 7, 2011 (three days after the Tribe filed its motion for limited 

intervention) states that the parties are ready now to address the merits, somehow the Tribe’s 

intervention is inappropriate or untimely.  But there is no assurance of a speedy resolution on the 

merits, as such resolution could require other pre-trial procedures or appeals.  And, more 

                                                           
1
 A court may, and perhaps must, consider the Rule 19 analysis sua sponte.  See Republic of Philippines v. Pimentel, 

553 U.S. 851, 861 (2008); Kickapoo Tribe of Indians of Kickapoo Reservation in Kansas v. Babbitt, 43 F.3d 1491, 

1500 n.3 (D.C. Cir. 1995) (“this court has a duty to raise sua sponte the issue of whether [an absentee] is an 

indispensible party”).   

Case 1:05-cv-00658-BJR   Document 62   Filed 11/23/11   Page 3 of 14



4 

 

importantly, the Tribe’s intervention is all the more warranted now that the merits may be 

addressed.  The Tribe’s right as a sovereign to not have its interests adjudicated in its absence 

trumps Plaintiff’s prejudice, if any.
2
  See 7C Charles Alan Wright, Arthur R. Miller, Mary Kay 

Kane, Richard L. Marcus, Federal Practice and Procedure § 1916 (3d ed. 2011) (“Since in 

situations in which intervention is of right the would-be intervenor may be seriously harmed if 

intervention is denied, courts should be reluctant to dismiss such a request for intervention as 

untimely[.]”). 

B. This Litigation Remains in the Early Stages, Regardless How Much Time has 

Elapsed. 

 

Despite Plaintiff’s previous efforts to prolong this matter, the suit remains yet in the early 

stages.  The suit was filed and three years later re-started by Plaintiff’s First Amended 

Complaint; the federal Defendants moved to dismiss on certain grounds
3
, which was granted, 

appealed, and has been reversed.  There have been no hearings.  There has been no 

answer.  There has been no discovery of any kind.  There have been no settlement discussions 

(of which the Tribe is aware) and no court-appointed mediation.  There has been no jury 

selection, no motions in limine, no trial, and no judgment.  The elapsed time since Plaintiff filed 

and then re-filed its case is not determinative; the key consideration is the current procedural 

posture of this case and likely prejudice to parties from any delay.  See, e.g., Acree v. Republic of 

                                                           
2
 Plaintiff’s assertion, at p. 8 of the Opposition, that it has “expended substantial time, effort, and resources in 

moving this case towards its oral argument and a decision on the merits,” is unsupported and somewhat implausible, 

given that Plaintiff appears to have taken no action on the May 6, 2011 remand until the Court’s October 7, 2011 

minute order requesting a joint status report prompted the November 7, 2011 Joint Status Report; a delay of six 

months.  

 
3
 Defendants did not raise Rule 19 or the obvious absence in this suit of the only two parties to the Compact 

Amendment—the State and the Tribe—nor did they raise IGRA’s failure to provide a private right of action (or the 

Eastern District of California’s recent dismissal of the State on that basis), or the actual preclusive effect of the Tillie 

Hardwick Stipulations on the County’s ability even to bring the suit.  And Defendants still, surprisingly, have not 

raised these suit-ending bases for dismissal. 
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Iraq, 370 F.3d 41, 50 (D.C. Cir. 2004) (“Post-judgment intervention is often permitted … where 

the prospective intervenor’s interest did not arise until the appellate stage or where intervention 

would not unduly prejudice the existing parties.”), rev’d on other grounds, Republic of Iraq v. 

Beaty, 556 U.S. 848 (2009).  See also United States v. Carpenter, 298 F.3d 1122, 1125 (9th Cir. 

2002) (reversing the district court’s finding of untimeliness where motion to intervene filed 

eighteen months after the complaint was filed, six months of court-ordered mediation, and four 

days of settlement negotiations because intervenors had acted as soon as they had notice that the 

proposed settlement was contrary to their interests). 

C. Parties Will Suffer No Prejudice if the Tribe is Allowed to Intervene.  

 

Even post-judgment intervention may be permitted where intervention would not unduly 

prejudice the existing parties.  See 7C Charles Alan Wright, Arthur R. Miller, Mary Kay Kane, 

Richard L. Marcus, Federal Practice and Procedure § 1916 (3d ed. 2011).  Here, any assertion 

that the Tribe’s limited intervention now will prejudice Plaintiff is pure aggrandizement.  

Considering this suit’s three-and-a-half or six-and-a-half year life (depending on one’s view), and 

that the Motion is now (or, if a hearing is ordered, will soon be) ready for adjudication on the 

merits of the Tribal Rancheria’s status, no meaningful delay will be caused as the Court has not yet 

ruled concerning scheduling.  Moreover, Plaintiff’s decision to re-start this suit three years into the 

litigation by filing an amended complaint renders dubious Plaintiff’s assertion in its Opposition 

that it is now only interested in the prompt resolution of its case.  

Plaintiff’s citation to cases denying intervention where the applicant-intervenor’s motion 

came so late in the proceedings as to cause prejudice to the parties are inapposite here.  See 

United States v. British Am. Tobacco Austl. Servs., Ltd., 437 F.3d 1235, 1238 (D.C. Cir. 

2006) (intervention properly rejected where delay apparently purposeful and motion to intervene 
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“came virtually on the eve of [a] trial” that was “complicated” and eventually “span[ed] nearly 

nine months”); League of United Latin Am. Citizens v. Wilson, 131 F.3d 1297, 1303-04 (9th Cir. 

1997) (“The defendants had filed an answer. The plaintiffs had filed a motion for summary 

judgment, on which the district court had heard argument, and which it had granted in part and 

denied in part. And finally, discovery had proceeded for roughly nine months….”); Iowa State 

Univ. Research Found., Inc. v. Honeywell, Inc., 459 F.2d 447, 449 (8th Cir. 1972) (“The 

application for leave to intervene was filed more than four years after the commencement of the 

action and after extensive discovery had been completed, and after the trial on the merits had 

proceeded for one and one-half months.”).  And again, the Tribe seeks intervention only to file 

its dismissal motion; no party will be prejudiced by the Tribe’s limited intervention to raise an 

issue that may or must be raised at any time. 

D. The Crucial Date For Adjudging Intervention Timeliness is the Date the Intervenor 

became Aware its Interests Might No Longer be Adequately Represented by a 

Party. 

 

As explained below, at section III(A), the circumstances of and surrounding this suit have 

changed materially and these changes have resulted in the Tribe’s recognition that the 

Defendants may not adequately represent its particular interests.  Both the D.C. Circuit’s 

decision on the “no-action” alternative and judicial determination by the Eastern District of 

California that these Defendants have demonstrated inadequate representation of the Tribe in 

relation to the Compact reveal that the Defendants may not and cannot represent this Tribe’s 

interests in this litigation.  This latest change (the Eastern District of California decision) 

occurred on October 4, 2011, and the Tribe’s November 4, 2011 motion was thus made only one 

month after that event.  

Case 1:05-cv-00658-BJR   Document 62   Filed 11/23/11   Page 6 of 14



7 

 

III.  CHANGED CIRCUMSTANCES RESULTING IN INADEQUATE 

REPRESENTATION WARRANT INTERVENTION 

 

The burden to demonstrate inadequate representation is not onerous:  an applicant 

intervenor need only demonstrate that the representation “may be” inadequate.  Trbovich v. 

United Mine Workers of Am., 404 U.S. 528, 538 n.10 (1972) (internal quotations omitted).  

Federal courts “generally interpret the requirements broadly in favor of intervention.”  Donnelly 

v. Glickman, 159 F.3d 405, 409 (9th Cir. 1998).  

A.  Recent Events Have Revealed Conflicts of Interest and Inadequate Representation 

by the United States. 

 

It is not clear that this Circuit requires an intervenor-applicant to explain the changed 

circumstances warranting intervention once a suit has progressed for a period of time.  See 

British Am. Tobacco Austl. Servs., Ltd., 437 F.3d at 1238 (identifying as factors to evaluate 

timliness the elapsed time, the purpose for the intervention, the need for intervention to preserve 

the applicant’s rights, and the probability of prejudice to the parties). 

In any event, and contrary to Plaintiff’s argument, as the Tribe explained in its 

Memorandum in Support of the Partially Opposed Motion for Limited Intervention to Move for 

Dismissal of This Action (“Intervention Memorandum”), Docket 59-1, and Memorandum of 

Points and Authorities in Support of Tribe’s Motion to Dismiss First Amended Complaint 

Pursuant to Fed. R. Civ. P. 19 (“Rule 19 Memorandum”), Docket 59-5, the circumstances of the 

suit have recently changed and now require the Tribe’s intervention in order to protect its 

fundamental interests.
4
  Specifically, the D.C. Circuit’s recent reversal and remand, which the 

Defendants even requested (mandated on June 23, 2011), and the more recent judicial 

                                                           
4
 Plaintiff’s reference to the Tribe’s August 23, 2005 request to participate as amicus is irrelevant to the instant 

request for limited intervention.  As explained in this section of the Reply, circumstances have recently changed.  

And a request for intervention is fundamentally different than a request for amicus status.  Additionally, the Court’s 

denial of the Tribe’s request for amicus status was issued without explanation in the March 30, 2006 Minute Order.   
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determination in substantially similar litigation in the Eastern District of California—and express 

recognition of the Defendants’ inadequate protection of the Tribe’s interests therein—now 

warrant the Tribe’s intervention here.  See League of United Latin Am. Citizens, 131 F.3d at 

1303-04 (“the crucial date in assessing the timeliness of an intervention motion is the date that 

the applicant should have been aware its interests would no longer be protected adequately by 

the parties.”) (internal quotations and brackets omitted). 

The Tribe has only recently become aware that the United States may no longer 

adequately represent its interests.  See Roeder v. Islamic Republic of Iran, 333 F.3d 228, 233 

(D.C. Cir. 2003) (“Here, the government moved to intervene less than thirty days after the State 

Department received notice of the potential conflict with the executive agreement.”).  First, 

litigation involving the same Compact, same Tribe, and same Defendants and including the same 

claims against the Compact and status of the Tribe’s Rancheria in the Eastern District of 

California has revealed a conflict between the United States and the Tribe.  That court’s October 

4, 2011 order dismissing the suit pursuant to Rule 19 emphasized that the United States had 

proven itself inadequate to represent the Tribe’s interests because of its apparent policy 

preference for judicial review and its obligation to Indian tribes, collectively.  See Tribe’s Rule 

19 Memorandum, pp. 23-25; Friends of Amador County, No. Civ. 2:10-348 WBS, 2011 WL 

4709883, *4.  There, as here, the Defendants’ broad, national Indian law policies fail to 

adequately protect the unique interests of this Tribe, including the Tribe’s right not to have its 

interests determined in its absence, its right to have its interests rigorously litigated with the goal 

of concluding the litigation as expeditiously as possible, its right to govern the Rancheria, and its 

right to pursue gaming on its land. 
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Second, more information demonstrating the inadequacy of the United States’ 

representation of this Tribe in this matter has recently come to light.  On appeal in the instant 

case, the Justice Department attorney at the D.C. Circuit hearing actually agreed with the 

Plaintiffs here that the case should be remanded instead of addressed on the merits.  Amador 

County v. Salazar, 640 F.3d 373, 384 (D.C. Cir. 2011) (“we shall, as the parties request, remand 

to give the district court an opportunity to assess the merits in the first instance.”) (emphasis 

added).
5
  In the Eastern District of California litigation, the United States’ counsel’s responses to 

the court at oral argument demonstrated the United States’ policy constraints that rendered their 

representation of the Tribe inadequate.  See Tribe’s Rule 19 Memorandum, pp. 23-25; Friends of 

Amador County et al., No. Civ. 2:10-348 WBS, 2011 WL 4709883, *4 (“The Federal 

Defendants’ litigation policy in this case appears to favor judicial review and to avoid taking 

positions that may conflict with its national Indian policy. Their failure to move this court to 

dismiss this case and their refusal to take a position on this motion appears to conflict with the 

Tribe’s interest in protecting their tribal status and not having their interests litigated in their 

absence.”).  And here, the United States did not take a position on the Tribe’s request to 

intervene for Rule 19 purposes—strongly indicating its national Indian policy has not changed in 

the last two months.  Perhaps even more problematic is the United States’ agreement, in the 

November 7, 2011 Joint Status Report, to proceed to the merits of the case without more 

briefing.  More briefing would allow the United States to inform the Court of the Friends of 

Amador County court’s finding, in substantially similar litigation, that the United States had a 

demonstrated conflict in representing the interests of the Tribe.  Additionally, the United States 

                                                           
5
 At the oral argument before the D.C. Circuit, to Judge Tatel’s summation that “I read your brief as saying … that 

the Government agrees with Counsel for the County that we should remand it,” counsel for federal Defendants 

replied, “That’s correct.”  Transcript of Proceedings before United States Court of Appeals for the District of 

Columbia Circuit, Case No. 10-5240, March 8, 2011, p. 28, excerpt attached hereto as Exhibit 1. 
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could inform this Court that the State of California was dismissed from the Friends of Amador 

County suit because that court determined that there was no private right of action under 

IGRA—an argument the United States has inexplicably entirely failed to raise here.  Id. 

Third, in addition, in its earlier efforts to dismiss the action, the United States failed to 

argue that the Tribe is a required party under Rule 19; instead, the United States limited its 

procedural arguments to standing and the Secretary’s discretion to take no action on an Indian 

lands determination under the Indian Gaming Regulatory Act (“IGRA”).  These arguments failed 

on appeal, and the suit has only recently returned to this Court in much the same posture as when 

the First Amended Complaint was filed, albeit with the standing and no-action alternative 

questions now answered.  See Dimond v. Dist. of Columbia, 792 F.2d 179, 193 (D.C. Cir. 1986) 

(“we find that in the instant case the potential inadequacy of representation came into existence 

only at the appellate stage.”).   

Plaintiff’s cited cases rejecting intervention are inapposite here.  In Sokaogon Chippewa 

Community v. Babbitt, 214 F.3d 941, 948 (7th Cir. 2000), settlement was imminent and the 

Tribe’s apparent sole reason for requesting intervention was to block the settlement.  In Arrow v. 

Gambler’s Supply, Inc., 55 F.3d 407, 409 (8th Cir. 1995), the tribe sought intervention after the 

parties reached settlement and offered no explanation for their delay.  And in Oklahoma ex rel. 

Edmondson v. Tyson Foods, Inc., 619 F.3d 1223, 1232 (10th Cir. 2010), the requested 

intervention was also on the eve of trial.  Relevantly, the Oklahoma court stated that “[w]e agree 

that a potential party could not be said to have unduly delayed in moving to intervene if its 

interests had been adequately represented until shortly before the motion to intervene.”  Id.   

B.  Here, the United States Has Demonstrated Inadequate Representation and the 

Presumption in Favor of Adequate Representation is Inapplicable. 
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As the Tribe explained in its Rule 19 Memorandum, the United States’ generic trust 

responsibility toward Indian tribes is an imprecise historical doctrine that nowhere translates into 

particular litigation strategy or positions as to one specific tribe—even where a particular 

position or motion could be dispositive.  See Northern Arapaho Tribe v. Harnsberger, 660 F. 

Supp. 2d 1264, 1276-77 (D.Wyo. 2009).  See also State v. Dir., U.S. Fish & Wildlife Serv., 262 

F.3d 13, 20 (1st Cir. 2001) (“This leaves the argument that because of the prior litigation, we 

should question the government’s zeal in adequately defending the designation. The Ninth and 

the Tenth Circuits have considered this, among other factors, in finding inadequacy in such 

circumstances.”).  To assert otherwise is to ignore the long history of relations between the 

United States and individual tribes, and to accept a paternalism obnoxious to modern Indian 

law’s emphasis on sovereignty and self-determination.  See generally Cobell v. Norton, 240 F.3d 

1081, 1086-88 (D.C. Cir. 2001) (providing a brief history of the federal trust responsibility). 

Similarly, Plaintiff’s citation to Artichoke Joe’s California Grand Casino v. Norton, 353 

F.3d 712, 719 n.10 (9th Cir. 2003), fails to recognize that a general challenge to California 

tribes’ tribal-state compacts is fundamentally different than a specific challenge to one tribe’s 

Compact and that tribe’s concomitant ability to govern and develop its reservation as it sees fit.  

In fact, Artichoke Joe’s highlights the conflict the United States faces here, where, due to policy 

constraints, its general trust duty to all Indian tribes may take precedence over the adequate 

representation of one tribe’s specific interests.  Moreover, in Artichoke Joe’s, the Rule 19 issue 

was raised in an amicus brief, and therefore rejected by the court, and the footnote therefore 

designates its dicta as a “note.”  Id.  

 Contrary to Plaintiff’s assertion that the United States can adequately represent the 

Tribe’s interests here, the Tribe is concerned with the unique interests of the Rancheria’s 
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governance, the development of gaming on the Rancheria, and the Tribe’s right not to have its 

interests adjudicated in its absence, which interests the United States does not share or have any 

stake in.  The United States’ defense of the “no-action” alternative, although roughly aligned 

with the Tribe’s interests, does not encompass protection of this Tribe’s fundamental interests in 

its land status, governance of its reservation, and tribal economic development. 

Plaintiff’s assertion of a “presumption of adequate representation” is inapposite here.  

Plaintiff’s Opposition, pp. 8-11.  Plaintiff cites no authority for the parens patriae presumption 

in this Circuit, and, in any event, Plaintiff’s argument wholly disregards that the existence of two 

separate sovereigns here prevents the presumption’s applicability on these facts.   

“Usually, Rule 24(a)’s third criterion is easy to satisfy, and the would-be intervenor faces 

a minimal burden of showing that its interests are not adequately represented by the parties.” 

Mausolf v. Babbitt, 85 F.3d 1295, 1303 (8th Cir. 1996) (internal quotations omitted).  See also 

Trbovich, 404 U.S. at 538 n.10 (proposed intervenor need only show that representation of its 

interests “may be” inadequate);  Public Service Co. of New Hampshire v. Patch, 136 F.3d 197, 

207 (1st Cir. 1998) (“[A]n applicant for intervention need only make a minimal showing that the 

representation afforded by existing parties likely will prove inadequate.”).  However, under the 

parens patriae presumption, in a suit involving a matter of sovereign interest, the government is 

“presumed to represent the interest of all its citizens.”  Mille Lacs Band of Chippewa Indians v. 

State of Minnesota, 989 F.2d 994, 1000 (internal quotation omitted).   

The presumption does not apply here because at issue are the interests of two separate 

sovereigns, not citizens of a sovereign.  See United States v. Lara, 541 U.S. 193, 210 (2004) 

(United States and tribe are separate sovereigns).  Tribes are pre-Constitutional sovereign nations 

that are self-governing.  Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 561 (1832).  As tribes are 
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unique sovereigns and therefore not equivalent to being citizens of the United States, the parens 

patriae presumption is inapplicable here.  Further, unlike the presumption’s application to 

citizens who are adequately represented by an agency of the government, it goes without saying 

that Indians or tribes cannot be presumed to be adequately represented as “citizens” of the 

Bureau of Indian Affairs or United States Department of Interior.     

Plaintiff’s citation to Sierra Club v. Levitt, 488 F.3d 904, 910 (11th Cir. 2007) and State 

v. Director, 262 F.3d at 19, are inapposite because those cases meet the presumption’s 

requirement that the government and the citizenry requesting intervention share the sovereign’s 

interest.  See, e.g., Sierra Club, 488 F.3d at 911 (“nothing in the record before us cast[s] doubt 

upon the will of the EPA to defend the legality of [its] promulgation. … Likewise, [n]o claim or 

defense on behalf of [Florida] has been suggested which is not or will not be asserted by the EPA 

defendants.”) (internal quotations omitted).  As explained above, such cases asserting a shared 

sovereign interest in environmental protection are inapposite here, where the Tribe, as a separate 

sovereign, asserts interests independent of the United States.  Therefore, because the 

presumption is inapplicable on the facts here, it certainly cannot be “racheted upward.”  See 

Public Service Co. of New Hampshire, 136 F.3d at 207. 

IV.  CONCLUSION 

The intervention factors all weigh heavily in the Tribe’s favor.  Plaintiffs apparently 

agree that the Tribe claims an interest in the subject of this litigation and that the adjudication of 

those interests in the Tribe’s absence will impair its ability to protect those interests.  The only 

two factors raised by Plaintiffs, then, are timing and adequacy of the defendant’s representation 

of the Tribe’s interests.  
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The Tribe seeks limited intervention now only due to recent events that plainly evidence 

the federal Defendant’s material conflicts and actual inadequacy in representing the Tribe’s—a 

separate sovereign’s—interests.  Further, the primary timeliness factor here is not the elapsed 

time since Plaintiff’s complaint but, rather, the fact that, especially given the early stage of this 

litigation, no party will be prejudiced by the Tribe’s limited intervention at this time—which is 

sought only to file its Rule 19 dismissal motion, which issue may be raised at any time.  Thus, 

the Rule 19 purpose for the Rule 24 intervention must govern the Court’s analysis.  Even more, 

the intervention is needed in order to protect the multiple and fundamental Tribal interests 

attacked by Plaintiff.  Besides the direct challenge to the status of the Tribe’s Rancheria and the 

Tribe’s authority to govern its land, the suit necessarily seeks to circumvent the Tribe’s 

immunity from suit.  Sovereign immunity results not only in the protection of an Indian tribe 

from an unconsented suit in which it is named, but, as here, from a suit that directly implicates an 

absent tribe’s fundamental interests and its sovereign right not to have those interests adjudicated 

in its absence.  

This Court should grant the Tribe’s motion for limited intervention and hear its motion to 

dismiss. 

 

Respectfully submitted this 23rd
 
day of November, 2011. 

        

/s/ PADRAIC I. MCCOY 

PADRAIC I. MCCOY 

Tilden McCoy + Dilweg LLP 

2334 Broadway, Suite D 

Boulder, Colorado  80304 

(303) 323-1922 

pmccoy@tildenmccoy.com 

(D.D.C. Bar # OK0007) 

Attorneys for Buena Vista Rancheria of Me-

Wuk Indians 
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