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SKOKOMISH INDIAN TRIBE, a federally )
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SKOKOMISH INDIAN TRIBAL MEMBERS )
DENNY S. HURTADO, GORDON A. JAMES, )
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ALLEN, JOSEPH ANDREWS SR., ZETHA )
CUSH, ELSIE M. ALLEN GAMBER, ALEX L. )
GOULEY JR., LAWRENCE L. KENYON, )
DORIS MILLER, GERALD B. MILLER, )
HELEN M. RUDY, RONALD D. TWIDDY SR., )
and NICK G. WILBUR SR., for themselves and all )
others similarly situated, )

)
Plaintiffs, )

)
v. )

)
THE UNITED STATES, )

)
Defendant. )

)

No. ll-658L

Judge Lawrence M. Baskir

AMENDED COMPLAINT
FOR DAMAGES

I. INTRODUCTION

1. This action is brought by the Skokomish Indian Tribe ("Tribe") and individually

named members of the Skokomish Indian Tribe on behalf of themselves and as representatives of

a class of similarly situated tribal members to recover monetary damages from the United States

for violation of the duties imposed on the United States by Treaty, Executive Order and statute

which resulted in damages to the Tribe and its members, and for the temporary taking by the

United States of treaty protected propeliy rights without the payment of just and adequate

compensation.
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H. PARTIES

2. Plaintiff, the Skokomish Indian Tribe is presently and has been a sovereign and

federally-recognized Indian tribe with a governing body recognized by the Secretary of the

Interior. The Tribe is organized under the Indian Reorganization Act of June 18, 1934. (48 Stat.

984,25 U.S.c. § 476). The Tribe is the successor-in-interest to the Skokomish and Twana

Indians, who entered into the Treaty of Point- No-Point, January 26, 1855, 12 Stat. 933. The

Tribe sues in its own capacity, as a member of the class, and in its capacity as parens patriae on

behalf of its members.

3. All individually named Plaintiffs are members of the Skokomish Indian Tribe and

sue on their own behalf and on behalf of the class. Some originally named Plaintiffs in the case

caption are deceased and Counsel will take appropriate action under RCFC 25 to substitute or

modify parties as necessary and when appropriate.

4. The class represented by Plaintiffs in this action, and of which Plaintiffs are

themselves members, consists of the Skokomish Tribe and Skokomish tribal members with

beneficial interests in allotted lands and other Treaty-protected resources that have been harmed

by the United States' breaches of duties alleged herein.

5. Defendant is the United States of America.

HI. JURISDICTION

6. This Court has jurisdiction over the subject matter of this action under 28 D.S.C.

§ 1505 (the Indian Tucker Act) and 28 U.S.C. § 1491 (the Tucker Act) as this action involves a

claim against the United States for money damages brought by an Indian tribe and individual

Indians, arising under the Constitution, laws, treaties, regulations, or Executive Orders of the
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United States including, but not limited to, the Treaty of Point- No-Point, the Executive Order of

February 25, 1874 and Section 4(e) of the Federal Power Act, 16 U.S.C. § 797(e).

IV. FACTS COMMON TO ALL CLAIMS FOR RELIEF

A. TREATY AND EXECUTIVE ORDER SETTING ASIDE SKOKOMISH
RESERVATION

7. Prior to 1855, the Skokomish Indian Tribe owned, occupied, and controlled vast

areas ofland located on the Olympic Peninsula, near the Skokomish River, and along the shores

of Hood Canal, in present-day Washington State. The Tribe and its people lived and made their

home on these lands, and relied on the waters of the Skokomish River for purposes that included

hunting, fishing, transportation, and religious and cultural uses and ceremonies, personal hygiene

and cooking.

8. On January 26, 1855, the Tribe and the United States entered into the Treaty of

Point-No-Point ("Treaty"), 12 Stat. 933. In the Treaty, the Tribe agreed to cede and relinquish to

the United States its claims to all but a small portion of these lands.

9. In exchange for the Tribe's cession ofland, the United States in Article 2 of the

Treaty promised to reserve for the use and occupation of the Tribe a tract of land in the amount

of six sections, or 3,840 acres, situated at the head of Hood Canal, to be hereafter set apart.

10. By the Executive Order of February 25, 1874 ("Executive Order"), President

Grant implemented Article 2 of the Treaty by withdrawing:

the following tract of country ... on Hood's Canal in Washington
Territory, inclusive of the six sections situated at the head of Hood's
Canal, reserved by treaty with said Indians January 26, 1855 (Stats. At
Large, vol. 12, p. 984), described and bounded as follows: Beginning at
the mouth of the Skokomish River; thence up said river to a point
intersected by the section line between sections 15 and 16 of township 21
north, in range 4 west; thence nOlih on said line to a corner common to
sections 27, 28, 33, and 34 of township 22 nOlih, range 4 west, thence due
east to the southwest corner of the southeast quarter of the southeast
quarter of section 27, the same being the southwest corner of A. D.
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Fisher's claim; thence with said claim north to the northwest comer ofthe
northeast quarter of the southeast quarter of said section 27; thence east to
the section line between sections 26 and 27; thence north on said line to
comer common to sections 22, 23, 26, and 27; thence east to Hood's
Canal; thence southerly and easterly along said Hood's Canal to the place
of beginning.

11. The tract described by the Executive Order has since that date constituted the

Skokomish Indian Reservation ("Reservation"), and land within the Reservation has been held in

trust by the United States for the benefit of the Tribe or for individual tribal members to whom

lands within the Reservation were subsequently allotted by the United States. The Reservation

includes approximately 4,987 acres.

12. Article 4 of the Treaty provides that "the right of taking fish at usual and

accustomed grounds and stations is further secured to said Indians, in common with the citizens

of the United States; and of erecting temporary houses for the purpose of curing; together with

the privilege of hunting and gathering roots and berries on open and unclaimed lands."

13. The location of the Reservation and the rights to take fish, hunt, and gather roots

and berries outside the small reservation set aside for the Tribe were reserved by the Treaty

because of the availability of fish and other food resources that the Tribe depended upon for its

survival and way oflife. Governor Isaac Stevens, chief treaty negotiator for the United States,

reported on the Reservation location: "There are some streams flowing into the sound from the

west, which it is not necessary particularly to adveli to in this conexion; but a considerable

stream flows into Hood's Canal near its head-the Skokomish river. There is a large quantity of

tide prairie near the mouth of this stream, and it has been selected as an Indian reserve, for it

abounds in the food of which the Indians are fond."

14. During the Treaty negotiations, Skokomish Tribal leaders expressed concern

about giving up too much land and about the proposed location of the Reservation at the Fork of
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the Skokomish River. One said: "I wish to speak my mind as to selling the land. Great Chief!

What shall we eat if we do so? Our only food is berries, deer and salmon. Where then shall we

find these? I don't want to sign away all my land; take half of it, and let us keep the rest. I am

afraid that I shall become destitute and perish for want of food. I don't like the place you have

chosen for us to live on. I am not ready to sign the paper."

15. Another tribal leader expressed similar concern: "I don't want to leave the mouth

of the River. I do not want to leave myoid home, and my burying ground; I am afraid I shall die

if!do."

16. The parties adjourned to consider the Treaty for the night. The next day

Governor Stevens opened the session with a statement that the Treaty provided the Indians with

a home and secured them food. Specifically, the Governor stated: "Are you not my children and

also children of the Great Father? What will I not do for my children, and what will you not for

yours? Would you not die for them? This paper is such as a man would give his children and I

tell you why-This paper gives you a home. Does not a father give his children a home ... This

paper secures your fish. Does not a father give food to his children? Besides fish you can hunt,

gather roots and berries."

17. In response Dah-kwil-Iuk, the Skokomish Chief said: "He put away all his bad

feelings-He would be as a good man, not stealing or shedding blood. He sent this word to the

Great Father-about what should we talk today-We have thrown away the feelings of

yesterday and are now satisfied-We want you to say so to him."

18. Subsequent to the ratification of the Treaty, a government agent was directed to

locate the Reservation that the Treaty provided for. In undertaking this task, the Agent was

concerned that the Reservation be located to accommodate and complement the Indians' way of
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life. Michael T. Simmons, Indian Agent and former Treaty Commissioner reported on the

locations he proposed for reservations under the Point Elliot, Point-No-Point, Neah Bay and the

Medicine Creek treaties that, "I have always advised that, in confining these people to the

reservations, any change to locations that will involve violent change in habit and pursuits should

be avoided." And that at all the reservations he proposed: " ... there is a fine chance to obtain

fish."

19. In forwarding an 1862 survey of the proposed Reservation, Agency

Superintendent Hale stated: "Opportunity for fishing are good, especially with the aid of nets,

which is a very important feature, and adds much to the value of this location as a residence for

Indians."

20. In addition to the primary purpose of providing access to the fisheries, the

government found the location at the mouth of the Skokomish advantageous for agricultural

activities to further the government's purpose to "civilize" the Indians.

21. Tribal members also engaged in the harvesting of timber located on the

Reservation. Timber was used for canoes, cooking supplies, and storage containers.

B. IMPORT ANCE OF TREATY PROTECTED RIGHTS AND RESOURCES TO
THE SKOKOMISH

22. Historically the Skokomish River, and pariicularly the North Fork of the

Skokomish River, was a valuable and productive salmon spawning stream. The Skokomish

River is the largest river system in the western Puget Sound Basin, draining about 240 square

miles ofland on the eastern slope of the Olympic Mountains. The Main Stem of the Skokomish

River, which runs through the Reservation, is approximately nine miles in length from Annas

Bay on Hood Canal upstream to the confluence of the River's largest tributaries - the North

Fork, South Fork and Vance Creek.
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23. The North Fork of the Skokomish River has a drainage area of about 118 square

miles, and historically provided habitat and spawning grounds for a great variety of anadromous

salmon and fish including spring, summer and fall chinook, coho, chum; pinks; sockeye, summer

and winter-run steelhead. The fisheries reached above the falls on the North Fork.

24. The N0l1h Fork anadromous fish runs were the largest of any tributary of the

Skokomish River, and while the North Fork lies outside the Skokomish Reservation it was

among the Tribe's primary treaty-protected usual and accustomed fishing grounds.

25. The year round fishery and diversity of anadromous fish runs were a major

economic asset for the Skokomish Indian Tribe both before and after the Reservation was

established. This abundance and variety of fish was the backbone of the Tribe's economy and

integral to the Tribe's culture, subsistence, economy, and religion.

26. Fish taken in weirs on the streams were of prime importance in the Tribe's

economy not only because of the size of the take, but because these fish were cured for winter

stores.

27. Historically, while the Skokomish carried out their fishing in both salt and

freshwater, the freshwater take accounted for the bulk of the catch.

28. Prior to the Point-No-Point Treaty, there were four Skokomish villages on the

N0l1h Fork of the Skokomish River.

29. After the establishment of the Reservation, these villages were abandoned, but

tribal members continued to return to the N0l1h Fork for fishing, hunting, berry picking and other

gathering pursuant to the Tribe's treaty-protected rights to hunt, fish and gather in the territory

ceded.
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30. In the Skokomish culture the different kinds of salmon, including the Kings,

silvers, humpback, chum and steel head are each considered a tribe or village. Each run had its

leader, a salmon boss, also known as "The Scout" to lead the salmon home to complete and

respect the circle of life.

31. A first salmon ceremony is celebrated each year to ensure the salmon return.

32. A majority of the Tribe's members derive all or part of their incomes from the

exercise of their treaty protected right to fish on the Reservation and in usual and accustomed

places both on and off the Reservation.

33. As the Supreme Court has recognized, to the Indians of the Pacific Northwest at

the time of the Treaty, "the fish were not much less necessary than the atmosphere they

breathed." United States v. Winans, 198 U.S. 371 (1905).

34. In addition to reliance on the wide variety of salmon, the Tribe relied and relies on

the Skokomish River tideflats and delta for extensive shell fishing for subsistence and economic

support both within and outside the Reservation.

35. The Reservation's location was selected to provide the Tribe with access to

shellfish on the tide flats and delta. One federal official noted that the "bountiful supply of clams

here is a 'God-send' for Indians."

36. The Skokomish people also relied and rely on wildlife, including elk, deer, and

bear for a vital pati of their diet, clothing, and culture. Fowl were hunted for food and for

decorations on garments.

37. The Tribe holds a first elk ceremony to ensure a bountiful hunting season for the

commg year.
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38. The Tribe reserved the right to hunt on open and unclaimed lands in the Treaty of

Point-No-Point.

39. The valley of the North Fork and the uplands were recognized in the Treaty as

prime hunting grounds, with large herds of elk, as well as deer and bear.

40. The Skokomish Reservation was also established for agricultural purposes with a

number of orchards, farm lands, and hayfields which provided and provide both income and

subsistence to Tribal members

41. In addition, the Reservation had stands of timber, including Douglas Fir and

Cedar relied upon by tribal members for economic, cultural, and subsistence purposes.

42. Tribal members also relied and continue to rely upon a wide array of plant life to

support their cultural and medicinal activities, including cedar bark, eel grass, bear grass, sweet

grass, devil's club, huckleberries, blackberries, nettle, fern and alder.

43. Some of these resources are necessary materials to make the baskets that the

Skokomish people are acclaimed for and which provided many Skokomish women with their

living income.

44. The right to gather these resources was also specifically reserved in the Treaty of

Point-No-Point.

45. The Tribe and its members relied and continue today to rely on the treaty

protected resources of the Skokomish River system, the Skokomish Reservation, and the ceded

territories for subsistence, commercial, ceremonial, cultural, religious and other purposes.

C. AUTHORIZATION OF CUSHMAN PROJECT UNDER FEDERAL POWER ACT
AND THE FAILURES OF THE UNITED STATES TO PROTECT THE TRIBE'S
TREATY RIGHTS

46. [n 1920, Congress enacted the Federal Power Act, which authorized the Federal

Power Commission (now Federal Energy Regulatory Commission (FERC)) to "issue licenses to
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citizens of the United States ... for the purpose of constructing, operating, and maintaining

dams, water conduits, reservoirs, power houses, transmission lines, or other project works

necessary or convenient for ... the development, transmission, and utilization of power across,

along, from, or in any of the streams or other bodies of water over which Congress has

jurisdiction .... " 16 U.S.C. § 797(e).

47. The Federal Power Act, as enacted in 1920, and as continuously thereafter in

force, contains specific provisions for the protection of Indian reservations and trust resources.

In Section4(e), 16 U.S.C. § 797(e), the Act provides that "licenses shall be issued within any

reservation only after a finding by the Commission that the license will not interfere or be

inconsistent with the purpose for which such reservation was created or acquired." Section4(e)

of the Act also provides that "licenses ... shall be subject to and contain such conditions as the

Secretary of the department under whose supervision such reservation falls shall deem necessary

for the adequate protection and utilization of such reservation."

48. Beginning in 1913, as it heard of interest in development ofa dam possibly on the

North Fork Skokomish River, the Skokomish Tribe and its members repeatedly and continuously

advised officials of the Departments of the Interior and Justice of their concern that proposals to

construct a dam on the North Fork Skokomish River threatened very seIious harm to the

Skokomish Tribe, the Skokomish Reservation, and the fishing rights relied upon by tribal

members for their subsistence and their economy.

49. On November 21, 1923, the City of Tacoma (Tacoma) requested a "minor part

license" from the United States, through the Federal Power Commission (FPC, now FERC) to

flood 8.8 acres of federal Forest Service lands as part of its proposed Cushman Hydroelectric

Project.
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50. Although Tacoma's application described its proposed project, located on the

North Fork of the Skokomish River, upstream of the Skokomish Indian Reservation, as

consisting of: (1) two darns on the North Fork; (2) a power canal and tunnel; (3) two

powerhouses; (4) a reservoir capable of storing 450,000 acre feet of water, located behind the

upper dam; (5) a regulating reservoir; (6) generation of 140,000 horsepower from both

powerhouses; and (7) transmission lines running from both powerhouses to Tacoma, it did not

apply for nor receive a license for the project nor did the FPC condition the project.

51. Between 1913 and 1923, the United States acknowledged and was aware of the

fact that proposals to darn the N0l1h Fork Skokomish River threatened serious harm to the

Skokomish Tribe, the Skokomish Reservation, and the Treaty resources relied upon by tribal

people.

52. In November of 1913, L.M. Holt, Supervisor ofIrrigation for the United States

Indian Office, reported that the Skokomish Indians protested the development of any darns

upstream of their Reservation on the North Fork Skokomish River due, in part, to the potential

destruction of fishing in the Skokomish River. Holt noted that the Indians had fishing rights

guaranteed in their treaty with the United States.

53. In 1917, in response to a proposal to darn the North Fork, Superintendent of the

Cushman Agency (BIA), T.B. Wilson wrote to the United States Commissioner of Indian Affairs

that the Indians of the Skokomish Reservation were strongly opposed to the proposed damming

and diversion of the North Fork Skokomish River.

54. On November 25, 1919, the Assistant Commissioner of Indian Affairs notified the

City of Tacoma that its plans for power development would affect the Skokomish Indian

Reservation.
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55. On December 23, 1919, the Chief Engineer for the City of Tacoma Department of

Light and Water wrote to the Mayor of Tacoma that: "Our sole uncertainty, and the only

apparent obstacle to carrying on this much needed power project is as to the attitude which will

be taken by the Department of the Interior regarding the rights of the Indians of the Skokomish

Reservation; the local Agent has hinted that the fishing rights of the Indians must not be

(possibly) interfered with or encroached upon by reducing the flow of the Skokomish River; nor

must their lives and lands be placed in jeopardy by impounding a great body of water above

them."

56. In 1920, Special Agent Peel of the Cushman Agency protested an application

made by City of Tacoma to the Washington State Supervisor of Hydraulics to dam and divert the

North Fork Skokomish River, stating that the proposed dam and diversion would devalue the

land of the Reservation.

57. In 1924, despite knowledge that the Project would impact the Skokomish Tribe

and Reservation and contrary to the duties imposed upon the Secretary by section 4(e) of the

Federal Power Act, the Secretary of the Interior did not prescribe any conditions at all on the

license for the Cushman Project for the adequate protection and utilization of the Skokomish

Reservation, or take any other action to protect the Tribe and the Reservation from the impacts of

the Project.

58. In 1924, the Federal Power Commission granted the City of Tacoma authorization

to f100d 8.8 acres of federal national forest land. The license did not authorize the construction,

operation, or maintenance of any dams, reservoirs, powerhouses, transmission lines or

appurtenances. The "minor part" license only authorized activity on less than two-tenths of

one percent of the area actually occupied by the present-day Cushman Project.
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59. Beginning in or about 1924, the City of Tacoma installed transmission towers,

poles, and electrical transmission lines on the Reservation, together with access roads and other

appurtenances used to operate and maintain such transmission lines. The United States

acquiesced in and failed to prevent such actions, or seek any compensation for such actions.

60. The Cushman Project diverted the entirety of the North Fork ofSkokomish River

from its watershed, thereby decimating fish runs and destroying the Tribe's usual and

accustomed fishing places on the North Fork of the Skokomish River and destroying fishery and

estuary habitats on the Main Stem. Tacoma also constructed transmission lines across the

Reservation. The United States failed to take any action to prevent the construction of the

Project or its adverse impacts on the Tribe and its Reservation, or seek any compensation for

such impacts.

61. The Tribe attempted itself to seek legal recourse against the development and

associated impacts of the Cushman Project, but was prevented from doing so by the United

States.

62. Neither the Tribe nor individual Indians were represented by legal counsel at the

time that Tacoma proposed and began building dams on the North Fork. Under federal law in

effect at that time, the Act of March 3,1871, c. 120, § 3,16 Stat 570, as amended by the Act of

May 21, 1872, c. 177, §§ 1,2, 17 Stat 136, (formerly codified at 25 U.S.C. 81) until amended in

2000, Pub. L. 106- 179, March 14, 2000, 114 Stat. 46, the Tribe could not legally enter into a

contract with an attorney to provide any services in connection with the Tribe's lands unless the

Secretary of the Interior approved the contract.
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63. In a petition submitted to the Secretary, dated August 17, 1930, the Tribe

requested that the Department of the Interior approve contacts with private attorneys to represent

the Tribe against Tacoma.

64. On October 30, 1930, the acting Commissioner of Indian Affairs refused the

Tribe's request for legal representation, and stated: "Please advise the Indians in interest ofthis

finding and of the steps that have already been taken by the Department of Justice to protect their

interests."

65. On September 30, 1930, individual tribal members filed suit in state court

attempting to enjoin Tacoma from diverting the North Fork out of its watershed. Two days later,

tribal members filed suit in federal district court to enjoin Tacoma, arguing that the diversion

would ruin their salmon fishery, diminish their treaty fishing lights, thwart a primary purpose of

the Reservation, and irreparably destroy their principal means oflivelihood.

66. The federal district court dismissed the suit against Tacoma holding that the Tribe

could not represent itself and could only be represented by the United States.

67. Following such dismissal, the Tribe and its members were forced to rely solely on

the United States as trustee to protect their interests.

68. The Departments ofJustice and the Interior declined to bring suit, or take any

other action, to protect the Tribe's rights in the early 1930s. The Departments of the Interior and

Justice thereafter continually ignored the Tribe's protests.

69. In 1934, Assistant United States Attorney General Harry W. Blair infonned

United States Attorney Charles J. Dennis that the United States had a right to bring suit for

damage to the Skokomish Indians' treaty rights. Assistant Attorney General Blair directed
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United States Attorney Dennis to investigate the matter, determine the extent of damage, and

bring legal action if warranted.

70. United States Attorney Dennis had served as attorney to the City of Tacoma from

1920-1923 and again fi'om 1928-1932. In that capacity, he had tried cases relating to the

Cushman Project and the damming and diversion of the North Fork and thus had a clear conflict

of interest. Dennis recommended against the United States filing suit against Tacoma for the

purpose of protecting the Tribe's rights. Assistant Attorney General Blair agreed, and the

Department of Justice took no action to protect the Tribe's rights.

71. In 1935, the Assistant Secretary of the Interior agreed with the former Tacoma

attorney's recommendation that no legal action would be taken by the United States on behalf of

the Tribe to protect the Tribe's rights against the damming and diversion of the North Fork

Skokomish River.

72. In subsequent years, the United States continued to refuse to represent the Tribe

or its members in a lawsuit against Tacoma, or to take any other regulatory or compensatory

action relating to damages caused by the Cushman Project. The Tribe remained without any

legal recourse to present its rights in court, due to the need to have the United States represent its

interests.

D. CONTINUING FAILURES OF THE UNITED STATES TO PROTECT THE
TRIBE'S TREATY RIGHTS AND PROPERTY

73. In 1963, the Federal Power Commission determined that the type of "minor part

license" issued in 1924 to Tacoma exceeded its legal authority.

74. Despite the ruling by the Commission that the license exceeded its authority, the

United States took no action to enjoin Tacoma, or to protect the Tribe's Reservation lands,

on-Reservation and off-Reservation treaty rights and resources from the Project's operation. The
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City of Tacoma continued to operate the Cushman Project under the authority of the minor part

license.

75. The term of Tacoma's initial minor part license expired in 1974 and Tacoma

applied for a new license. The Department of the Interior took no action at that time to impose

conditions on the continued operation of the Project for the protection and utilization of the

Skokomish Reservation. Nor did the United States take any action to mitigate the harm to

affected environmental, fish, and water resources, or to bring suit against Tacoma to enjoin the

continued operation of the project.

76. In 1974, FERC issued Tacoma an annual license, which was renewed in 1975,

1976, and 1977. In 1977, the annual license stated that it would be self-perpetuating until FERC

issued a new license for the Cushman Project. The "self-perpetuating" annual license contained

the same terms and conditions as the minor part "license," with no conditions for the protection

and utilization of the Skokomish Reservation, or for the mitigation of harm to Treaty protected

resources. The Project operated on annual licenses, without conditions for the protection and

utilization of the Reservation, each year from 1974 through July 15, 2010.

77. In 1975, the Tribe intervened in the relicensing proceeding and attempted to

participate actively in the relicensing proceeding; yet the United States repeatedly denied the

Tribe's requests for funding necessary studies, preventing identification and quantification of the

Tribe's injuries and damages.

78. In 1978, the Department of the Interior intervened in the relicensing proceedings.

79. On December 28, 1979, the Acting Associate Solicitor, Division of Indian

Affairs, United States Department of Interior, acknowledged that Tacoma had illegally

condemned land on the Skokomish Reservation to build the Cushman Project, and that the
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Project interfered with the Tribe's water and fishing rights and the Tribe's use ofthe Reservation

for its intended purposes.

80. On February 8, 1980, the Deputy Solicitor, United States Department of the

Interior, recommended that the Justice Department bring suit against Tacoma to seek damages to

compensate the Indians for derogation of their fishing and water rights affected by the Cushman

Project. The Department of Justice took no action, but simply asked for additional information.

81. On December 23, 1980, the Skokomish Tlibe asked the Interior Department

Bureau of Indian Affairs (BIA) for funding to hire experts to develop estimates of economic

damages from the Cushman Project in accordance with the Justice Department's request for

more information. The BIA did not provide any funding.

82. In 1982, the Department of Interior's Solicitor's office recommended against

pursuing any fisheries damages claims in the Pacific Northwest, including any claims relating to

the Cushman Project alleging lack of sufficiently detailed evidence on the amount of damages.

83. In 1983, the Tribe asked BIA for funding to bring suit to stop Cushman Project

damage to the Tribe and to recover compensation for past damage. The BIA failed to provide

such funding.

84. In January of 1984, the Tribe submitted proposals to BIA for funding to hire

technical experts and attorneys to represent the Tribe's interests regarding the Cushman Project.

The Bureau of Indian Affairs took no action on this request.

85. Tacoma's 1974 license application and its later studies performed for its

application, minimized or hid the damage to Plaintiffs from the Cushman Project and the

requested license. For example, in an environmental statement appended to its 1974 application,
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Tacoma asserted "The proposed action of relicensing the existing Cushman Hydroelectric

Project will have no significant environmental affects .... "

86. Finally, after failing to take any action in previous decades to protect the

Reservation, Trust, and Treaty resources, in 1996, the United States conducted and released a

number of technical studies demonstrating damage caused or aggravated by the Cushman

Project, including:

86.1 A "Technical Report Supporting Recommended Section 4(e) Conditions

Pertaining to Project Hydrologic Impacts on the Skokomish Indian Reservation, Washington"

which explained that aggradation of the Skokomish River resulting from the existence and

operation of the Cushman Project was the cause of frequent flooding and inundation on

1,400 acres of Reservation land.

86.2 A report entitled "Fisheries Resources and Sediment Aggradation in the

Skokomish River System, Washington" which explained that aggradation of the Skokomish

River resulting from the existence and operation of the Cushman Project was the cause of

adverse impacts to the River's fishery and fish habitat.

86.3 A report entitled "Cushman Hydroelectric Project Groundwater Impact

Evaluation" which explained that aggradation of the Skokomish River resulting from the

existence and operation of the Cushman Project had caused groundwater levels to rise on the

Skokomish Indian Reservation.

86.4 A report entitled "Wildlife Resource Evaluation for the Cushman

Hydroelectric Project" which identified impacts that the existence and operation of the Cushman

Project had on wildlife resources and found Project-related impacts to 8,100 acres of habitat.
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86.5 A report entitled "Cushman Hydroelectric Project Impact on the

Skokomish Indian Reservation Cultural Resources" which identified impacts on Skokomish

Indian Tribe's cultural resources resulting from the existence and operation of the Cushman

Project.

87. FERC published its Final Environmental Impact Statement relating to impacts

of the Cushman Project in 1996, twenty-two years after Tacoma filed its application for

re-licensing.

88. On August 4, 1997, after repeated protests by the Tribe and the Tribe's active

participation in the FERC proceedings at its own expense, the Secretary of the Interior prescribed

conditions under Section 4(e) of the Federal Power Act for the protection and utilization of the

Skokomish Reservation. These conditions provided for instream flows, increased sediment

transport flows, ramping rates, fish passage, fisheries habitat restoration, fish stocking, wetlands

and wildlife management, and cultural resource protection and preservation. The Secretary of

the Interior submitted these conditions to FERC for inclusion in any license issued for the

operation ofthe Cushman Project.

89. On July 30,1998, FERC issued a new 40-year license for operation of the

Cushman Project, but expressly declined to include the Section 4(e) conditions for the protection

and utilization of the Skokomish Reservation prescribed by the Secretary of the Interior.

90. On October 28, 1998, FERC made a finding that" ... justice requires ...

immediate implementation of license articles related to the provision of minimum flows" to the

North Fork Skokomish River downstream of Cushman Dam No.2 and found that a stay of such

conditions would harm treaty-protected interests of the Skokomish Tribe. Despite that finding,

on May 21, 1999, FERC stayed all conditions of its new license order pending judicial review.
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91. The Tribe timely petitioned the U.S. Court of Appeals for the District of

Columbia Circuit for review of the FERC decision to issue a license to the Cushman Project

without the Department of the Interior's Section 4(e) conditions.

92. In the proceedings before the District of Columbia Circuit, the United States did

not defend the Section 4( e) conditions the Secretary imposed on the Project in 1997. The Tribe

defended the Secretary's authority to impose such conditions on the license.

93. In 2006, the District of Columbia Circuit issued a decision on the Tribe's petition.

City of Tacoma v. FERC, 460 F.3d 53 (D.C. Cir. 2006), in which the Court held that FERC was

required to include the Section 4(e) conditions as issued by the Secretary of the Interior in the

license for the protection and utilization of the Reservation. The Court also held that Section

4(e) conditions are not limited to impacts resulting from on-Reservation components of the

project, but extend to impacts caused by off-Reservation project components as well. The Court

remanded the matter to FERC for further proceedings.

94. Tacoma continued to operate the Project under the tenns and conditions of its

1924 minor part license, without conditions for the protection and utilization of the Skokomish

Indian Reservation, until July 15, 2010 when FERC issued the final amended license order.

E. ADVERSE IMPACTS OF THE CUSHMAN PROJECT ON THE TRIBE'S
TREA TY RIGHTS

95. The studies done in connection with the Interior Department's development of the

August 4, 1997 conditions demonstrated the extensive damage that had been done to the Tribe's

treaty-protected Reservation lands, on-Reservation and off-Reservation treaty rights, waters and

natural resources, as a result of the construction and operation of the Cushman Project. The

studies demonstrated that:

20

Case 1:11-cv-00658-FMA   Document 5   Filed 11/11/11   Page 20 of 33



95.1. The Cushman Project's dewatering of the North Fork led to the loss of

18.1 miles of the North Fork riverine fishery habitat and the blocking the migration of

anadromous fish habitat in 85 percent of the North Fork watershed, including some 40 tributaries

totaling 100 miles.

95.2. The diversion by the Cushman Project of 40 percent of the flow ofthe

Main Stem ofthe Skokomish River impacted the River's Main Stem fisheries in a myriad of

ways, including reduction of food production and spawning habitats, rearing habitats and holding

cover habitat for adult salmon.

95.3. The reduction in the Main Stem flow diminished bedload sediment

transport of the River, which cO,ntributed to the accumulation of sediment on the river bottom,

causing significant aggradation in the Main Stem. Estimates of the aggradation of the riverbed

range from 3 to 4.5 feet.

95.4. This aggradation has reduced the conveyance capacity of the Main Stem

from the pre-project level of 18,000 cfs or greater to an estimated 5,000 cfs. The reduction in

conveyance capacity increased the number of flood events from once every 1.3 years to more

than 10 days each year. This flooding has inundated 27 percent of the Reservation lands,

rendering them inhabitable and unusable.

95.5. The aggradation along the Main Stem caused a significant rise in ground

water levels beneath the Reservation by estimates of 2-4 feet, causing failures of Reservation

septic systems.

95.6. The increased ground-water level reduced the amount ofland usable for

agriculture and habitation and restricted or marginalized agriculture in other areas.
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95.7. The dewatering of the North Fork and the decreased flow in the Main

Stem damaged the Reservation's timber resources.

95.8. By impounding and diverting the North Fork of the Skokomish River out

of its watershed, the Cushman Project has severely reduced freshwater and nutrient inflow into

the Skokomish River Estuary, impacting the biological productivity of the Estuary, which once

was an excellent shellfish gathering zone for tribal members as follows:

95.8.1 The Project's impacts on the Estuary include erosion of the delta,

loss of eelgrass beds by as much as 18%, which caused an estimated 40% loss of shellfish-

supporting unvegetated intertidal habitat.

95.8.2 The impacts to the Estuary destroyed prime shellfish harvesting

areas for the Skokomish tribal members, including harvesting for geoduck.

95.9. The decreased flows in the North Fork, Main Stem, and Estuary habitat of

the Skokomish River, and the consequential changes in the channel and estuary structure and

function, resulted in the loss of fisheries habitat, including shellfish habitat and anadromous fish

production, which severely reduced the opportunity of the Tribe to harvest and utilize treaty

reserved fish from the Skokomish River system both on and off the Reservation.

95.10. The dewatering of the North Fork has also destroyed traditional wintering

areas of wildlife and caused the decline of deer, elk and other game and non-game wildlife on the

Reservation to which the Tribe had a treaty protected right to hunt.

96. The studies done in connection with the Interior Department's development of the

August 4, 1997 conditions further established that although some of the damages to the Tribe's

treaty-protected property and rights occurred shortly after the Project was constructed, most of

the damages to the Tribe's treaty-protected Reservation lands and waters and the Tribe's on- and
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off-Reservation rights occurred gradually over time. These studies also demonstrated that the

damages to the Tribe's treaty-protected lands and rights could be measured and quantified.

97. The conditions imposed under section 4(e) ofthe Federal Power Act in the

amended license issued July 15, 2010, are intended to provide for prospective protection and

utilization of the Skokomish Indian Reservation and mitigation of damage resulting from

continued operation of the Cushman Project by, inter alia, providing for: instream flows for

fisheries as well as increased sediment transport flows to address flooding and groundwater

impacts to the Reservation, ramping rates, telemetered stream gages, fish passage, fisheries

habitat restoration projects and removal of certain obstructions, fish stocking, wetlands and

wildlife management.

F. TRIBE'S CLAIMS FOR DAMAGES AGAINST THE UNITED STATES

98. On or about November 24, 1998, in light of the studies that had been done

demonstrating the extensive damage to the Tribe's treaty-protected Reservation lands, waters,

and on- and off-Reservation rights as a result of the construction and operation of the Cushman

Project, Plaintiffs filed an administrative claim under the Federal Tort Claims Act against the

United States, (through the Departments ofInterior, Energy, and Commerce) for damages arising

out of the conduct described herein.

99. On or about May 20, 1999, the United States rejected Plaintiffs' administrative

claim against the United States for damages.

100. On November 19, 1999, the Tribe and individual tribal members filed a lawsuit in

the United States District COUli for the Western District of Washington for damages against the

United States and the City of Tacoma, seeking damages against the United States under the

Federal Tort Claims Act.
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101. Following an adverse decision from the District Court dismissing this suit,

Plaintiffs appealed.

102. On March 9, 2005, an en bane panel of the Ninth Circuit Court of Appeals ruled

that the Tribe's claims against the United States "may best be characterized as arising under the

Tucker Act, 28 U.S.C. § 1491, or its counterpart for Indian claims, the Indian Tucker Act,

28 U.S.C. § 1505." The Ninth Circuit added: "Because we lack subject matter jurisdiction over

the Tribe's damages claims against the United States, but believe they might properly have been

brought under the Indian Tucker Act, we exercise our discretion to transfer these claims to the

Court of Federal Claims. See 28 U.S.c. § 1631 .... " Skokomish Indian Tribe v. United States,

410 F.3d 506,511 (9th Cir. 2005).

103. On May 9,2006, the United States District Court for the Western District of

Washington ordered the Clerk of that Court to "transfer the Claims against the United States to

the Court of Federal Claims." The case was not docketed in the Court of Federal Claims at that

time due in part to the appeal of certain related matters in the Ninth Circuit Court of Appeals.

104. On October 12, 2011, following the dismissal of Plaintiffs' appeal in the Ninth

Circuit, and the transfer of the docket from the United States District Court for the Western

District of Washington, the Clerk of the Court of Federal Claims docketed this case and served a

Notice of Filing pursuant to RCFC 5(b)(2)(C).

V. CLASS ACTION ALLEGATIONS

105. The named Plaintiffs are adequate representatives of the class because they are all

Skokomish tribal members with beneficial interests in allotted lands and other Treaty-protected

resources that have been harmed by the United States' breaches of duties alleged herein.
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106. Plaintiffs believe there are approximately 800 members of the affected class; thus,

pursuant to RCFC 23( a)( 1), the class is so numerous that joinder of individual members herein is

impracticable.

107. Pursuant to RCFC 23(a)(2), there are common questions oflaw and fact in the

action that relate to and affect the rights of each member of the class, and the relief sought is

common to the class as a whole. The claims of the class arise from the United States' violation

of its duties arising under Treaty, Executive Order, and federal statutory and constitutional law as

related to the Cushman Project's impacts on the Reservation and Treaty-protected rights.

108. Pursuant to RCFC 23(a)(3), the claims of the Plaintiffs named herein are typical

of the claims of the class. All named Plaintiffs are members of the Tribe, and have suffered

damage to their property and other legal interests from the Cushman Project and the United

States' violations of its duties relating thereto. The representative Plaintiffs share the same

essential characteristics with prospective class members, and their claims arise from the same

source of conduct and present similar or identical legal issues.

109. Pursuant to RCFC 23(a)( 4), the named Plaintiffs are the representative parties for

the class, and are able to, and will, fairly and adequately protect the interests of the class.

110. Class counsel is qualified, experienced, and able to conduct the proposed

litigation and to vigorously advocate the class claims. The attomey of record, Mason D.

Morisset, has represented the Tribe and Plaintiffs since its inception, with the filing of the

administrative claim in 1998 and throughout the litigation in the Westem District of Washington

and Ninth Circuit Court of Appeals, in addition to related litigation in the D.C. Circuit Court of

Appeals. In addition, Mr. Morisset and the law firm of Morisset, Schlosser, Jozwiak &

Somerville is engaged in the practice of federal Indian law and represents Indian tribes and
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organizations throughout the country, often on matters involving impacts of hydroelectric

facilites on tribal resources. Mr. Morisset is knowledgeable of the claims alleged and the

applicable law.

Ill. Pursuant to RCFC 23(b )(2), the class action is properly maintained because the

United States has acted or refused to act on grounds generally applicable to the class, namely the

failure to adhere to duties imposed by Treaty, Executive Order, and federal statutory and

constitutional law relating to the Cushman Project and its impacts on the Reservation and

Treaty-protected rights.

112. Pursuant to RCFC 23(b )(3), the class action is properly maintained because the

questions of law and fact common to the class predominate over questions affecting only

individual members. In addition, a class action will serve both judicial economy and equity.

Individual plaintiffs lack financial resources necessary to sue the United States for recovery of

damages alleged herein. Certification would also avoid a multiplicity of repetitive lawsuits

addressing the common issues oflaw and fact. There are currently no known individual lawsuits

by class members seeking damages against the United States.

113. The class size is manageable because it is not so numerous as to cause notice

problems, most of the members of the class reside in Washington State with many in close

proximity to the Reservation and the United States Bureau ofIndian Affairs should maintain

readily available lists of the names, addresses, and allotment ownership interests of individual

class members.

VI. CLAIMS FOR RELIEF

A. FIRST CAUSE OF ACTION: VIOLATION OF THE DUTIES ASSUMED
BY THE UNITED STATES TO THE TRIBE UNDER THE TREATY OF
POINT-NO-POINT

114. Plaintiffs re-state, re-allege, and incorporate all preceding paragraphs.
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115. The Treaty of Point- No-Point established a fiduciary relationship between the

United States and the Tribe that obligated officials of the United States government to protect the

lands, and rights to hunt and fish, set aside for the Tribe by the Treaty. In its capacity as

guardian and trustee under the Treaty and Executive Order of the Reservation land and interests

in land of the Tribe, the United States is subject to a fiduciary obligation of the highest

responsibility and trust. As trustee to the Tribe, the United States has the duty to maintain,

preserve, and protect the Reservation lands and Treaty-protected hunting and fishing rights from

waste and other damages, and the duty of loyalty to act in the best interests of the Tribe. The

United States has failed to discharge these duties.

116. The United States breached its duties to the Tribe and individual members by

actions and omissions including, but not limited to:

116.1. Failing to take any regulatory, legal, or other action to enjoin or mitigate

the derogation, damage, and diminishment of the Reservation and the Plaintiffs Treaty-protected

fishing and hunting rights (the "Trust Corpus") from the impacts of the Cushman Project;

116.2. Restricting the Tribe from pursuing legal, regulatory, or other action to

enjoin or mitigate the derogation, damage, and diminishment of the Trust Corpus;

116.3. Failing to provide funds to the Tribe for the purpose of pursuing legal,

regulatory, or other action to enjoin or mitigate the derogation, damage, and diminishment of the

Trust Corpus;

116.4. Allowing the continued operation of a federally-licensed project that was

known to the United States to be operating beyond the scope of its license and beyond the

authority of the Federal Power Act, while causing derogation, damage, and diminishment of the

Trust Corpus;
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116.5. Authorizing and allowing the continued operation of a federally-licensed

project without detennining whether the project operations were inconsistent with the purposes

for which the Skokomish Reservation was created;

116.6. Authorizing and allowing the continued operation of a federally-licensed

project without developing or imposing conditions to ensure the adequate protection and

utilization of the Trust Corpus;

116.7. Issuing annual licenses authorizing and pennitting the continued operation

of a federally-licensed project without developing or imposing conditions to ensure the adequate

protection and utilization of the Trust Corpus;

116.8. Rejecting affirmative requests to impose interim conditions on annual

licenses for the adequate protection and utilization of the Trust Corpus;

116.9. Failing to collect annual charges, or other compensation, for use,

derogation, damage, and diminishment of the Trust Corpus;

116.10.

within the Trust Corpus;

116.11.

Failing to seek compensation for Tacoma's damages to lands

Refusing to implement, or staying implementation of~license

conditions despite affilmative knowledge of the derogation, damage, and diminishment

occurring to the Trust Corpus;

116.12. Failing to enjoin the unauthorized obstruction of Trust waters and

diminishment of the use of waters that are part of the Trust Corpus;

116.13. Failing to provide compensation to Plaintiffs for the derogation,

damage, and diminishment of the Trust Corpus; and
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116.14. Repeatedly and continually engaging in a course of conduct that

generally failed to satisfy the duties of a trustee under the Treaty, and that failed to take other

actions to preserve, maintain, or protect the Trust Corpus from the adverse impacts of the

Cushman project.

117. The United States' actions and omissions constitute a continuing breach of trust

duties arising under the Treaty, which inflicts and has inflicted continuing and accumulating

harm to Plaintiffs.

118. As a result of the United States' actions and omissions in derogation of its

obligations under the Treaty, the Plaintiffs' Trust Corpus has suffered significant damage.

B. SECOND CAUSE OF ACTION: VIOLATION OF THE DUTIES ASSUMED BY
THE UNITED STATES TO THE TRIBE UNDER THE TREATY OF POINT-NO-
POINT, FEDERAL STATUTES, AND REGULATIONS

119. Plaintiffs re-state, re-allege, and incorporate all preceding paragraphs.

120. In addition to the fiduciary relationship, obligations, and duties directly arising

under the Treaty of Point- No-Point, Congress further defined and implemented the United

States' duties to protect the lands and rights to hunt and fish set aside for the Tribe and its

members pursuant to the Treaty by the following federal statutes:

120.1 The Indian Non-Intercourse Act, cUlTently25 U.S.c. § 177, was enacted

by the First Congress, which created a cause of action in federal court against any trespass of

lands set aside for any Indian tribe pursuant to any treaty;

120.2 The Act ofJune 30,1834, c. 161, § 11,4 Stat. 730,25 U.S.C. § 180,

which prohibits trespass on "any lands belonging, secured, or granted by any treaty with the

United States";

29

Case 1:11-cv-00658-FMA   Document 5   Filed 11/11/11   Page 29 of 33



120.3 The Act of March 3,1893, c. 209, § 1,25 U.S.C. § 175, which provides

that the Department of Justice "shall represent [reservations or allotted Indians] in all suits at law

and equity";

120.4 The Act ofJune 25, 1910, c. 431, §§ 7-8,36 Stat. 855, 857 codified as

amended at 25 U.S.c. §§ 406-407, the Indian Reorganization Act of 1934, c. 576,48 Stat. 984,

codified at 25 U.S.C. § 466 and the regulations implementing these statutes, under which the

United States assumed comprehensive control over the management of timber on trust lands and

assumed the duty to manage and protect the forest lands to, inter alia, preserve such lands in

perpetually productive state, ensure that Tribal and individual Indian landowners receive the

profit £i'omtimber sold from such land, and where requested by the Indians, preserve the forest in

its natural state, and protect wildlife and other beneficial uses of such lands. See, e.g., 25 CFR

Part 141 (1974); see also 25 CFR Part 141 (1958); 25 CFR Part 141 (1965); 25 CFR Part 163

(1984); 25 CFR Part 163 (1995); 25 CFR Part 163 (2010).

120.5 The American Indian Agricultural Resource Management Act of 1993,

Pub. L. 103-177, 107 Stat. 2011, 25 U.S.C. 3711, which requires the United States to, inter alia,

"protect, conserve, utilize and maintain the highest production potential on Indian Agricultural

lands"; and

120.6 The Federal Power Act of 1920, 16 U.S.C. § 797(e), which requires the

Secretary of the Interior to ensure that the licensing of a project located on Indian lands, in whole

or in part, is not inconsistent with the purposes of an Indian reservation, and also requires the

Secretary of the Interior to develop and impose conditions for the protection and utilization of

any reservation used by a licensed project. Section 4(e) gives the Secretary of the Interior full
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and exclusive control and authority to protect the Reservation lands and Treaty-protected rights

to hunt and fish from adverse impacts of the Cushman Project.

121. The United States violated legally owed duties to Plaintiffs by continually failing

to protect the Reservation and Plaintiffs' Trust Corpus from the impacts of the Cushman Project,

and through the actions and omissions described above in paragraph no. 116.

122. As a result of the United States' actions and omissions in derogation of its

obligations under federal law, the Plaintiffs' Trust Corpus has suffered significant damage.

c. THIRD CAUSE OF ACTION: UNCONSTITUTIONAL TEMPORARY TAKING
OF PROPERTY RIGHTS WITHOUT JUST COMPENSATION

123. Plaintiffs re-state, re-allege, and incorporate preceding paragraphs 1-113.

124. The Treaty of Point- No-Point and Executive Order of February 25, 1874 created

beneficial ownership rights for the Tribe and its members in the lands of the Reservation it

directed to be set aside and in rights to hunt, fish and gather both on and outside the Reservation.

125. Under the Federal Power Act, 16 U.S.C. § 797, the United States has the legal

authority to issue licenses for the construction and operation of hydroelectric power facilities on

the waters of the United States.

126. Pursuant to its authority under the Federal Power Act, the United States issued

licenses to the City of Tacoma for the construction and operation of the Cushman Project.

127. As a result of the United States' actions involving the Cushman Project,

Skokomish Reservation lands and natural resources, as well as fisheries and wildlife habitat both

within and outside of the Skokomish Reservation lands were tlooded and damaged constituting a

temporary taking of a t10wage easement over the Plaintiffs' Treaty protected rights to the

beneticial use of Reservation lands and on- and off-Reservation natural resources without
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payment to the Tribe and its members of just compensation as required by the Fifth Amendment

to the United States Constitution.

VI. PRA YER FOR RELIEF

WHEREFORE, Plaintiffs request that this Court grant the following relief:

A. An award of compensatory monetary damages in an amount to be detennined at

trial, plus allowable interest.

B. Plaintiffs' costs and attorneys fees incurred in the prosecution of this action; and

C. Such other and further relief that the Court deems just and proper under the

circumstances.

DATED this 11th day of November, 2011.

MORISSET, SCHLOSSER, JOZWIAK & SOMERVILLE

OF COUNSEL:

Thane D. Somerville
Morisset, Schlosser, Jozwiak & Somerville
801 Second Avenue, Suite 1115
Seattle, W A 98112
Tel: 206-386-5200
Fax: 206-386-7322
t.somerville@msaj.com
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