
 

 

UNITED STATES DISTRICT COURT FOR THE 

NORTHERN DISTRICT OF NEW YORK 

________________________________________________  

STATE OF NEW YORK; ANDREW M. CUOMO, 

in his capacity as Governor of the State of New York; 

ERIC T. SCHNEIDERMAN, in his capacity as Attorney 

General of the State of New York; MADISON 

COUNTY, NEW YORK; and ONEIDA COUNTY, 

NEW YORK,   

                   CIVIL ACTION NO. 

    Plaintiffs,              6:08-cv-00644-LEK-DEP 

         

   v.      

         

S. M. R. JEWELL, Secretary, United States 

Department of the Interior; LAURA DAVIS, 

Associate Deputy Secretary of the Interior; 

the Deputy Secretary of the  

Interior; FRANKLIN KEEL, Eastern Regional Director, 

Bureau of Indian Affairs, UNITED STATES 

DEPARTMENT OF THE INTERIOR, BUREAU 

OF INDIAN AFFAIRS; UNITED STATES  

DEPARTMENT OF THE INTERIOR; UNITED 

STATES OF AMERICA, DAN M. TANGHERLINI, 

Administrator, General Services Administration; and 

UNITED STATES GENERAL SERVICES  

ADMINISTRATION,        

         

    Defendants.  

 

 

________________________________________________  

      

 

 

UNITED STATES’ RESPONSE  

TO STOCKBRIDGE MUNCEE’S MOTION TO INTERVENE
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I. INTRODUCTION 

 Defendants S. M. R. Jewell, Secretary, United States Department of the Interior 

(“Secretary”); Deputy Secretary of the Interior; Laura Davis, Associate Deputy Secretary of the 

Interior; Franklin Keel, Eastern Regional Director, Bureau of Indian Affairs; United States 

Department of the Interior (“Department” or “DOI”), Bureau of Indian Affairs (“BIA”);  Dan M. 

Tangherlini, Administrator, United States General Services Administration; United States 

General Services Administration; and the United States (collectively, the “United States” or 

“Federal Defendants”), by undersigned counsel, submit this Response to the Stockbridge-

Munsee Community, Band of Mohican Indians (“Stockbridge”) Motion to Intervene.    

Stockbridge seeks intervention in order to object to a proposed settlement agreement that 

would seek voluntary dismissal of the present litigation as part of a larger resolution of the 

differences between the Oneida Nation of New York (“Oneidas”), the State of New York, and 

the Counties of Madison and Oneida.  The settlement agreement would be effectuated through an 

Order by this Court approving a stipulation dismissing the claims in the present case with 

prejudice and incorporating and making enforceable the terms of the settlement agreement 

between the parties to that agreement – the State, the Counties and the Oneidas.  Dkt. No. 303-14 

at VI.A.1.a.  Stockbridge requests modification of the Court’s order approving the settlement 

agreement in two respects: (1) the Court should make clear that its approval of the settlement 

agreement does not amount to a judicial determination of the question of whether there are 

Stockbridge reservation lands within the exterior boundaries of the Oneida Reservation;  and (2) 

the Court should make clear that its approval of the settlement agreement does not amount to 

judicial approval of the Department of the Interior’s acquisition in trust of lands lying within the 
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boundaries of Stockbridge’s alleged New York reservation for the benefit of the Oneida Nation.  

Dkt. No. 303-1 at 22 (Stockbridge Memorandum of Law).   

The Federal Defendants do not believe that Stockbridge has alleged a cognizable or credible 

injury relating to the proposed settlement agreement.  Judicial approval of the settlement 

agreement (1) has no bearing on whether there is a Stockbridge reservation in New York and (2) 

will not amount to a decision on the merits regarding whether Interior’s decision to accept land 

in trust in the present case comports with the Administrative Procedure Act or other relevant 

federal laws and regulations.  Moreover, Stockbridge’s alleged interest in a New York 

reservation is simply not affected by the settlement agreement to which Stockbridge would 

object.  The settlement agreement, by definition, avoids the need for a judicial resolution of the 

question of whether the Department of the Interior properly decided to accept land into trust for 

the benefit of the Oneidas – and thus approval of the settlement agreement will have no 

precedential value concerning the propriety of the Department of the Interior accepting land into 

trust within the bounds of Stockbridge’s purported reservation.   Stockbridge, accordingly, 

cannot establish any interest in the present litigation or its settlement, and its motion should be 

denied.  That said, the Federal Defendants do not object to the Court noting in the Order of 

Dismissal and Entry of Settlement Agreement that the Agreement will have no affect on 

Stockbridge’s claims regarding a reservation. 

II. BACKGROUND  

This case constitutes a challenge to DOI’s decision to accept 13,003.89 acres of land  

located in Madison and Oneida Counties in trust for the Oneida Indian Nation of New York 

(“Oneidas”).  Stockbridge seeks intervention in order to object to a wide-reaching and potentially 

historic proposed settlement agreement negotiated between the State of New York, the Counties 
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of Madison and Oneida, and the Oneidas.  The proposed settlement would resolve a wide array 

issues that have placed the Oneidas at odds with the Counties and the State since the early days 

of this Nation.  See Dkt. No. 303-14 (draft “Settlement Agreement by the Oneida Nation, the 

State of New York, the County of Madison & the County of Oneida”) (hereafter “Settlement 

Agreement” or “Agreement”).   

 Stockbridge raises concerns regarding one definition in the Agreement.  The “General 

Definitions” section of the Agreement defines “Reservation” which “as used in this Agreement,”  

comprises lands within Madison and Oneida County as described in the Treaty of Canandaigua.  

Agreement at §II.Q.; Dkt. No. 303-1 at 15-16.  Because the alleged Stockbridge reservation in 

New York consisted of a six mile by six mile square tract carved out of the Oneida Reservation, 

Stockbridge is concerned that the Agreement’s definition of “Reservation” “resolves the 

reservation-boundary issue in the [Oneidas] favor.”  Dkt. No. 303-1 at 3.  It is worth noting, 

however, that no federal treaty ever established or even acknowledged a Stockbridge reservation 

in New York, let alone within the exterior boundaries of the Oneida Reservation.
1
 

The Settlement Agreement, to become effective, provides that the parties to the 

settlement, along with the federal defendants in the present case, must enter into a “stipulation 

incorporating the terms of this Agreement” that would dismiss this action with prejudice.  

Settlement Agreement at VI.A.1.a.  That has been done.  Dkt. No. 319 (motion submitting 

Settlement Agreement and stipulation to dismiss to the Court for approval).  The Court in turn, in 

                                                           
1
 Although Stockbridge relies on Article II of the Treaty of Canandaigua for federal recognition 

of its supposed reservation, that Article does not mention Stockbridge and only confirms “the 

lands reserved to the Oneida, Onondaga, and Cayuga Nations,” and pledges that “the said 

reservations shall remain theirs,” while promising to leave undisturbed “their Indian friends, 

residing thereon, and united with them in the free use and enjoyment thereof.”  Treaty of 

Canandaigua, 7 Stat. 44, 45 (Nov. 11, 1794).    
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order for the Agreement to become effective, must issue an order “incorporating the terms of this 

Agreement, approving the same and retaining jurisdiction to enforce any violations hereof. . . .”  

Id.    

Although the Agreement would be incorporated in a stipulation dismissing the present 

action, the United States is not a party to the Agreement, did not participate in the negotiation of 

its terms, and has no obligations under it.  By signing the stipulation to dismiss along with the 

parties to the Agreement, the United States would only agree to dismissal of the case (should the 

Court approve the stipulation) and support entry of an order by this Court allowing it to retain 

jurisdiction over the parties to the Agreement so that the Court may enforce the terms of the 

Agreement over and against the parties to the Agreement. 

III.  APPLICABLE STANDARD OF REVIEW 

Stockbridge seeks either intervention as of right or permissive intervention under Federal 

Rule of Civil Procedure 24.  Intervention of right “requires that the proposed intervenor ‘(1) file 

a timely motion; (2) show an interest in the litigation; (3) show that its interest may be impaired 

by the disposition of the action; and (4) show that its interest is not adequately protected by the 

parties to the action.’” D’Amato v. Deutsche Bank, 236 F.3d 78, 84 (2d Cir. 2001) (quoting 

Catanzano v. Wing, 103 F.3d 223, 232 (2d Cir. 1996)).  A court should deny intervention of right 

unless all of these requirements are satisfied.  Id.  

 For permissive intervention, Stockbridge must demonstrate that it “has a claim or defense 

that shares with the main action a common question of law or fact.”  Fed. R. Civ. P. 24(b)(1)(B).  

In such case, the district court enjoys broad discretion in determining whether to allow 

permissive intervention.  H.L. Hayden Co. of New York v. Siemens Medical Systems, Inc., 797 

F.2d 85, 89 (2d Cir. 1986). 
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IV.  SUMMARY OF ARGUMENT 

Stockbridge should be denied intervention of right because it lacks any interest in this case.  

Stockbridge’s concern boils down to an unfounded fear that if the Court approves the Settlement 

Agreement, it will create legal precedent that might prejudice Stockbridge’s claims in the future.  

If this litigation settles, however, the Court would not be resolving the merits of any claims and 

therefore, by definition, would not be establishing any legal precedent that speaks to the question 

of whether Stockbridge has a reservation in New York.  The question of the existence of a 

Stockbridge reservation in New York is neither at issue in this case, nor is it even addressed by 

the Settlement Agreement.  In fact, should the Court approve the Settlement Agreement, that 

ensures the Court will not resolve the merits of plaintiffs’ challenges to the trust acquisition at 

issue in the present litigation, thereby creating no precedent.   Accordingly, there is no basis for 

granting Stockbridge intervention of right.    

The Court should also deny permissive intervention.  The Settlement Agreement will have 

no impact on Stockbridge’s claims to a reservation and its presence in these proceedings will 

serve no legally or logically cognizable end.   

V. ARGUMENT 

A.  The existence of a Stockbridge reservation in New York is not at issue in the 

litigation and is not addressed by the proposed Settlement Agreement  

  

To justify intervention of right, Stockbridge must show an interest in the present litigation 

that is “direct, substantial, and legally protectable.”  Brennan v. N.Y.C. Bd. of Educ., 260 F.3d 

123, 129 (2d Cir. 2001) (internal quotations omitted).  Where the interest is “remote from the 

subject matter of the proceeding” or is “contingent upon the occurrence of a sequence of events 
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before it becomes colorable,” intervention of right is not warranted.  Washington Elec. Coop., 

Inc. v. Massachusetts Mun. Wholesale Elec. Co., 922 F.2d 92, 97 (2d Cir. 1990). 

Stockbridge asserts an interest in this case based on its claim to a six by six mile square 

area of land existing within the bounds of the Oneida Reservation, which it alleges was carved 

out under state law to form a Stockbridge reservation in 1788.  Dkt. No. 303-1 at 6.  Stockbridge 

brought a land claim for restoration of the New York lands, which this Court has dismissed and 

which is currently on appeal before the Second Circuit.  Stockbridge-Munsee Community v. 

New York, No. 3:86-CV-1140 (N.D.N.Y. July, 23, 2013); 2013 WL 3822093 (N.D.N.Y. 2013).  

The Oneidas dispute the existence of the Stockbridge reservation.  Dkt. No. 303-1 at 9.   

Nevertheless, as Stockbridge notes, “the 2008 Record of Decision that spawned this 

action” never addressed the question of whether Stockbridge has a reservation inside the Oneida 

Reservation.  Dkt. No. 303-1.  The Record of Decision makes clear that the Department of the 

Interior explicitly determined to avoid the question of whether there is a Stockbridge reservation 

in New York.  Interior applied the regulations applicable to on-reservation trust acquisitions to 

the Oneida application, and further noted that while some of the parcels selected for placement in 

trust fall within the bounds of the area claimed by Stockbridge, the regulations permit treating as 

“on-reservation” parcels that are contiguous to a tribe’s reservation lands: 

Certain lands now owned by the Nation and located in the Town of Stockbridge 

are claimed by the Stockbridge-Munsee Community Band of Mohican Indians to 

be within the Stockbridge reservation.  The [Oneida] Nation contends that all of 

these lands are located within the Oneida reservation.  This dispute does not 

prevent the United States, through the Secretary, from acquiring title to the 

Subject Lands in trust for the Nation. . . . Moreover, the Nation-owned parcels 

that are both (a) located within the disputed area and (b) included in the Subject 

Lands are all located contiguous to the undisputed (by the Stockbridge-Munsee 

Community) Oneida reservation.  Lands that are located ‘within or contiguous to’ 

the Oneida reservation are subject to the on-reservation trust acquisition criteria.  

See 25 C.F.R. § 151.10. 
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Record of Decision (Dkt. No. 57-4) at 32-33.  Moreover, for purposes of avoiding the conflicting 

claims of the Oneidas and the Stockbridge, the Department explained that it had dropped one 

parcel that had been selected as part of the Preferred Alternative during the decision process 

because it was discovered that the parcel was located within the Stockbridge claim area but not 

contiguous with Oneida lands that Stockbridge did not dispute.  Id. at 33.  Finally, the 

Department explained that placement in trust of land falling within the alleged Stockbridge 

reservation would not preclude Stockbridge from bringing its land claim action for the very same 

land and seeking money damages based on a possessory right.  Id. at 11. 

 Stockbridge agrees that the question of the existence of a Stockbridge reservation is not at 

issue in the merits of this case.  Stockbridge, however, contends that the proposed Settlement 

Agreement puts it at issue because in the definition section, the Agreement defines the historic 

Oneida Reservation as set forth in the 1794 Treaty of Canandaigua, 7 Stat. 44, without 

mentioning the alleged Stockbridge reservation existing within the bounds of the Oneida 

Reservation.  Stockbridge argues that if the Court issues an order incorporating the Settlement 

Agreement by reference, it will be “judicially resolv[ing] the reservation boundary issue in [the 

Oneidas] favor.”  Dkt. No. 303-1 at 16.  This contention fundamentally misunderstands how 

settlements work. 

 First, the definition section of the Agreement that Stockbridge relies on, on its face, 

makes clear that the import of the definition is limited to the four corners of the Agreement itself 

because it defines the term “Reservation” “as used in this Agreement.”  Agreement at §II.Q.; 

Dkt. No. 303-1 at 15-16 (emphasis added).  That definition is necessary in order to mark out a 

geographical framework within which certain provisions of the Agreement have effect.  For 
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example, and most prominently, the Reservation provides the bounds within which the Oneidas 

may acquire “Nation Land.”   Agreement at §II.L (defining Nation Land).  Nation Land, in turn, 

is subject to special tax treatment under the Agreement, id. at §V, is eligible for placement within 

trust without opposition by the State or Counties, id. at §VI.B, and is the only land over which 

the Oneidas agree they will assert sovereignty, id. at §VI.C.   

Stockbridge does not object to the effect of these provisions which apply to “Nation 

Land” which, by definition, must fall within the “Reservation” as defined by the Settlement 

Agreement.  Rather, Stockbridge alleges that incorporation of the Agreement in a court order 

dismissing the case will somehow ratify and elevate the Agreement’s definition of “Reservation” 

into a federal court pronouncement on the non-existence of a Stockbridge reservation in New 

York.  But incorporating the Settlement Agreement into a federal court order does not establish 

judicial precedent of any sort.  The Settlement Agreement retains its status as merely a settlement 

contract between three parties – the State, the Counties, and the Oneidas.  Its terms are 

enforceable in federal court between the parties to the contract by virtue of its incorporation in a 

dismissal order.  Kokkonen v. Guardian Life Ins. Co. of America, 511 US 375, 381 (1994) 

(“When the dismissal is pursuant to Federal Rule of Civil Procedure 41(a)(2) . . . the parties’ 

compliance with the terms of the settlement contract (or the court’s ‘retention of jurisdiction’ 

over the settlement contract) may, in the court’s discretion, be one of the terms set forth in the 

order.”); Scelsa v. City University of New York, 76 F.3d 37, 40 (2d Cir. 1996) (explaining that a 

settlement agreement is a contract enforceable under state contract law unless “the dismissal 

order specifically reserves such authority or the order incorporates the terms of the settlement.”).  

Because the Settlement Agreement is nothing more than a federally enforceable 

settlement contract, Stockbridge is simply wrong when it asserts that court approval of the 
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Agreement “would result in a federal court order defining the subject Stockbridge treaty 

reservation lands as Oneida treaty reservation lands.”  Dkt. No. 303-1 at 17.  To be sure, the 

Second Circuit has noted that a party may potentially justify intervention where resolution of a 

case threatens to prejudice the proposed intervenor by creation of adverse precedent which, 

through stare decisis, may impact future litigation involving the proposed intervenor concerning 

the same issue.  Washington Elec. Co-op., Inc. v. Massachusetts Municipal Wholesale Electric 

Co., 922 F.2d 92, 98 (2d Cir. 1990) (“Because this is not a case of first impression involving the 

resolution of new legal issues . . . the doctrine of stare decisis . . . will not control future, related 

actions by” the proposed intervenor).  But settlement of a case, as opposed to litigating the 

underlying merits, will result in no precedent concerning those merits because the court will 

never address them.  Moreover, because the question of the Stockbridge reservation is not being 

litigated on the merits, and Stockbridge is not a party, Stockbridge cannot assert that its interests 

may be impacted based on preclusion doctrines.  Id. (finding no impairment of interest because 

“[d]isposition of the instant proceeding without the participation of [proposed intervenor] 

therefore will not operate to bar under the doctrines of res judicata or collateral estoppel any 

future attempts by [proposed intervenor] to pursue these concerns”). 

In short, approval of the Settlement Agreement by this Court will have no bearing on the 

question of whether Stockbridge has a reservation in New York and thus will be entirely 

irrelevant to any judicial proceeding in which Stockbridge raises that question. 

B. Court approval of the Settlement Act will not impair any interest Stockbridge 

has in blocking the Oneidas’ efforts to place land in trust within the bounds of 

the alleged Stockbridge reservation 

 

   Stockbridge also alleges that this Court’s approval of the proposed Settlement 

Agreement “will pave the way for DOI’s acquisition in trust” for the benefit of the Oneidas of 
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lands lying within the alleged Stockbridge reservation.  Dkt. No. 303-1 at 17.  Stockbridge 

asserts that “DOI is not free to arbitrarily designate lands as ‘reservation’ lands for purposes of 

trust acquisitions,” id. at 18 n.15, but alleges that based on the Settlement Agreement, Interior 

may conclude it should apply its “on-reservation” regulations to future requests by the Oneidas 

for lands to be placed in trust that lie within the alleged Stockbridge reservation.  Id. at 17-18.  

Stockbridge further alleges that should DOI place lands in trust within the alleged Stockbridge 

reservation, the court adjudicating its land claim for the same land might be divested of 

jurisdiction.  Id. at 17-18.   

To be clear: Stockbridge is not arguing that a resolution of this case on the merits will 

impair its interests.  The possibility that the Court might uphold Interior’s Record of Decision 

and thereby allow Interior to accept into trust the lands at issue in this case, including some lying 

within Stockbridge’s alleged reservation, does not motivate the present motion for intervention.  

Indeed, although Stockbridge initially brought its own action challenging Interior’s decision, it  

voluntarily dismissed its complaint.  Stockbridge-Munsee Community, Band of Mohican Indians 

v. United States Department of the Interior, 5:09cv50 (N.D.N.Y.) Dkt. No. 24 (Order and Notice 

of Voluntary Dismissal Pursuant to Rule 41(a)(1)(A)(i)).  Instead, Stockbridge objects that the 

Court’s approval of the Settlement Agreement will sway Interior to conclude that the future trust 

applications by the Oneidas for land within the alleged Stockbridge reservation should be treated 

as “on-reservation” applications. 

Stockbridge is incorrect both regarding whether the Settlement Agreement applies to the 

United States and whether Interior claims unfettered discretion to determine for purposes of the 

trust acquisition regulations whether land is on or off reservation.  First, the United States is not a 

party to the settlement agreement and therefore is not bound by the terms of that agreement.  As 
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a result, the Agreement will not impact Interior’s future consideration of how to treat lands 

within the area claimed by Stockbridge.   

Second, Interior is not free to arbitrarily determine whether to apply its “on-reservation” 

or “off-reservation” regulation to a trust application.  As discussed above, in the present instance, 

Interior applied its on-reservation regulations but, at the same time, declined to accept land in 

trust that fell squarely within the alleged Stockbridge reservation (although the on-reservation 

regulations do permit, and Interior did consider, parcels contiguous to the undisputed Oneida 

Reservation as on-reservation, see 25 C.F.R. § 151.10).  Interior therefore avoided the 

reservation dispute between Oneida and Stockbridge.  But if Interior at some future time is faced 

with an application by the Oneidas to place land in trust that falls within the alleged Stockbridge 

reservation and which is not contiguous to the Oneidas’ undisputed reservation, Interior will 

have to make a reasoned determination regarding whether to apply the on- or off-reservation 

regulations.  And, Stockbridge would remain free to challenge that determination to the full 

extent of the law.  That agency decision cannot and will not be influenced by the Settlement 

Agreement – and the Court’s approval of it – in any fashion for the simple reason that nothing in 

the Settlement Agreement can be reasonably construed as addressing the question of whether 

Stockbridge has reservation land in New York.  In fact, that agency decision will be guided by its 

own regulatory standards about which, also, the Settlement Agreement has nothing to say. 

Stockbridge’s assertion that placing land lying within the bounds of its alleged New York 

reservation in trust may deprive federal courts of jurisdiction over its land claim is undermined 

by the fact that this Court’s approval of the Settlement Agreement and dismissal of this case 

would not necessarily result in the Department’s decision being judicially upheld.  There remain 

four other pending actions challenging the Department’s decision to take land in trust, and they 
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are not resolved by the Settlement Agreement to which Stockbridge seeks to object.
2
  Moreover, 

given that Stockbridge dismissed its own challenge to the Department’s decision, Stockbridge is 

apparently unconcerned by the prospect that, in the absence of the Settlement Agreement, the 

land could still wind up in trust should the Court uphold the agency Record of Decision in this 

case.  In any event, the Settlement Agreement itself will not have any bearing on Interior’s 

decisions on whether to place land in trust, whether in the present case or with regard to future 

trust applications.  As noted above, Interior will be guided in such instances by the relevant 

federal laws and regulations governing such trust applications.   

To the extent that Stockbridge is alleging that future trust acquisitions may deprive the 

Second Circuit of jurisdiction over a presently pending case, it is engaging in unfounded 

speculation and where a proposed intervenor’s interest in the litigation is speculative and 

“contingent upon the occurrence of a sequence of events before it becomes colorable,” 

intervention of right is not warranted.  Washington Elec. Coop., Inc., 922 F.2d at 97.  

C. Stockbridge should not be granted permissive intervention 

The Court should also deny Stockbridge’s request for permissive intervention.  The whole 

premise of Stockbridge’s motion for intervention is that the Settlement Agreement will have 

impacts that settlements, by definition, do not have.  That said, the Federal Defendants do not 

oppose this Court conditioning its dismissal of this case on the ground that the Court’s order not 

be misconstrued as having any bearing on the question of whether Stockbridge has reservation 

                                                           
2
 The present case is one of five challenging the Department’s decision currently before this 

Court.  The others are: Upstate Citizens for Equality, Inc., et. al v. United States, No. 5:08-CV-

00633; City of Oneida v. Jewell, et. al., No. 5:08-CV-00648; Town of Verona, et. al. v. Jewell, 

et. al., No. 6:08-CV-00647; and Central New York Fair Business Association, et. al. v. Jewell, et. 

al., No. 6:08-CV-00660.   
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lands in New York and whether the Department of the Interior may lawfully take such alleged 

reservation lands in trust for the benefit of the Oneidas.  Such a proviso would be preferable to 

allowing the Stockbridge to intervene in order to confuse the issues before this Court or 

otherwise delay an historic settlement.   

VI.  CONCLUSION 

 For the reasons stated above, the motion should be denied.   

 

DATED:  December 20, 2013 

Respectfully submitted, 

 

      ROBERT G. DREHER 

      Acting Assistant Attorney General 

Environment and Natural Resources Division 
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      United States Department of Justice   
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      (202) 305-0262 

      FAX (202) 305-0271 

      steven.miskinis@usdoj.gov 
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