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The Stockbridge-Munsee Community has moved to intervene to object to the settlement 

of this action.  (Doc. 303).  On page 1 of their motion, the Stockbridge indicate that they seek 

only ―minor modifications in this Court’s order approving the Settlement Agreement.‖  At page 

4 of their supporting memorandum (Doc. 303-1) and at page 6 of their notice of intended 

objections (Doc. 303-15), the Stockbridge detail those modifications:  that any order approving 

the settlement provide that ―nothing in the order shall be construed as‖ (a) a ―judicial 

determination‖ that the Oneida reservation includes certain lands claimed by the Stockbridge or 

(b) ―judicial approval‖ of any federal trust acquisition of title to any such lands claimed by the 

Stockbridge (presumably meaning acquisitions to be held for the benefit of the Oneida Nation).  

The Stockbridge intervention motion should be denied.   

First, approval of the settlement agreement would not be a ―judicial determination‖ 

regarding the claimed Stockbridge reservation or ―judicial approval‖ of Oneida trust transfers.  

An order that denies intervention and makes the foregoing clear will provide the Stockbridge all 

the relief they seek.    

Second, the Stockbridge do not have a legally protectable  property or reservation right in 

New York that could be impaired by a settlement or by an approval order.   Controlling law bars 

the Stockbridge from challenging land titles or land transfers, and that must include Oneida 

Nation titles and transfers of titles to the United States, to be held in trust.  As for the claimed 

Stockbridge reservation, there is no federal treaty acknowledging such a reservation, and the 

Stockbridge agreed to a federal treaty establishing their reservation in Wisconsin and abrogating 

claims to federal protection of land elsewhere.   

Finally, the Stockbridge are much too late in pressing their rights as against Oneida trust 

transfers within the claimed Stockbridge ―reservation.‖  Five years ago, the Stockbridge 
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dismissed their APA lawsuit asserting Stockbridge reservation rights to challenge Oneida trust 

transfers, and also withdrew their request in their land claim case for an injunction against such 

transfers based on the same claim of reservation rights.  Rights that the Stockbridge chose not to 

litigate should not be a basis to object to an historic settlement. 

A. Intervention Should Be Denied because Approval of the Settlement Would 

Not Constitute a “Judicial Determination” as to the Claimed Stockbridge 

Reservation or “Judicial Approval” of any Oneida Trust Land Transfer. 

Intervention of right under Rule 24(a)(2) requires a putative intervenor to identify a 

legally protectable interest and to show that resolution of an action in its absence ―may as a 

practical matter impair or impede‖ the putative intervenor’s ―ability to protect its interest.‖  

Invoking this standard, the Stockbridge erroneously cast possible judicial approval of the 

settlement as a judicial determination of the Stockbridge claim to a reservation that is surrounded 

by but is not a part of the Oneida reservation and as judicial approval of Oneida trust transfers of 

land within the claimed Stockbridge reservation.  Notice of Intended Objections, ¶¶ 1-4, 8-9 & 

11 (Doc. 303-15).   

The Court’s approval of the agreement would not be a judicial determination of any right 

claimed by the Stockbridge or an approval of Oneida trust transfers. An order denying 

intervention and clearly stating the foregoing points will give the Stockbridge all the relief they 

seek.  With such an order on file, there can be no doubt that any subsequent order approving the 

settlement would not impair any claimed Stockbridge right or interest, if there were any.   

Approval would permit enforcement by the parties to the settlement of the rights and 

duties therein as among themselves, but only as among themselves (and their political 

subdivisions).  The settlement agreement thus governs the settling parties’ relations inter se.  It 

does not bind the Court, the United States, or the Stockbridge with regard to the property and 

reservation rights the Stockbridge assert.  The Oneida reservation map that is Exhibit I to the 
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agreement identifies the land that is subject to certain commitments among the parties.  That map 

does not purport to confer or alter federal reservation status, which is governed by federal laws 

and treaties and beyond the power of the parties to alter by a settlement agreement.   

Whatever Stockbridge rights in New York may be (or, more accurately, may not be), the 

settlement agreement changes nothing.  The settlement agreement also leaves the Stockbridge 

free to enforce any legal rights that they believe the State and the Counties are infringing.  That 

is all the Stockbridge can reasonably expect.   

Settlement approval does not approve trust transfers or embody a judicial ruling that 

paves the way for future trust transfers.  The settlement agreement changes the State and 

Counties’ stance towards trust transfers.  It does not prevent the Stockbridge from bringing an 

APA challenge to a future trust transfer.  Nor does it bind the Court or the Department of the 

Interior with regard to such a challenge.    The proof that settlement approval does not resolve 

Oneida trust land rights or approve trust transfers lies in the fact that several related APA 

challenges to the Department of the Interior’s 2008 Record of Decision regarding certain Oneida 

trust transfers will remain pending and will be adjudicated even after this action has been 

dismissed pursuant to the settlement agreement.  Further, the United States, which is not a party 

to the settlement agreement, will process Oneida trust land applications and otherwise deal with 

the Oneida Nation pursuant to applicable federal law, not pursuant to the settlement agreement, 

which is not even enforceable as against the United States.  

Approving the agreement of the State and the Counties to dismiss their pending challenge 

to Oneida trust transfers and not to object to certain future transfers does not ―divest‖ the Second 

Circuit of jurisdiction over the Stockbridge appeal from this Court’s order dismissing the 

Stockbridge land claim action.  The Second Circuit’s jurisdiction does not depend on whether the 
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State and Counties maintain or drop their litigation and their objections regarding Oneida trust 

land.  While the Stockbridge suggest that, because of the Quiet Title Act, consummation of an 

actual transfer of Oneida fee title to the United States to be held in trust for the Oneida Nation’s 

benefit would not be subject to a possessory lawsuit asserting a Stockbridge title superior to 

federal title, that misses two important points.   

First, the consummation of the transfer would be independent of this Court’s settlement 

approval order, which would neither approve nor require the United States to accept a trust 

transfer.  The settlement agreement, and approval of it, will put the Stockbridge in no different a 

position as to trust transfers than they have been in since the Oneida Nation applied for federal 

trust land and the Department of the Interior granted that application in significant part. 

Second, the Quiet Title Act would not bar the Stockbridge from bringing an APA 

challenge to a trust decision made by the Department of the Interior if the Stockbridge believe it 

is contrary to law or arbitrary and capricious.  The Stockbridge can file such an APA action 

when the Department announces a trust decision, as demonstrated by the now-dismissed 

Stockbridge challenge to the Oneida trust decision.  Such an action would be fully effective to 

protect against any violation of Stockbridge rights caused by noncompliance with federal trust 

regulations.  Match-E-Be-Nash-She-Wish Band v. Patchak, 132 S. Ct. 2199 (2012); see 25 

C.F.R. § 151.8 (provision would permit Oneida trust transfer of land within a Stockbridge 

―reservation,‖ if there were such a reservation subject to Stockbridge jurisdiction, only if the 

Stockbridge were to give consent); 25 C.F.R. § 151.13 (addressing elimination of encumbrances 

on title prior to trust transfer); Fed. R. Civ. P. 24(a)(2) (intervention of right requires 

demonstration that ―ability to protect [movant’s] interest‖ is impaired or impeded).   
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Finally, the Stockbridge argument that the scope of the tax foreclosure cases before Judge 

Hurd somehow would be changed by the settlement agreement or the approval of it has no basis 

in fact.  Section VI(A)(2)(b) of the settlement agreement provides that the parties will stipulate to 

the entry of final judgment in the tax foreclosure cases in forms that are attached as exhibits to 

the agreement.  Those forms of judgment do nothing more than incorporate the result of the 

Second Circuit’s two decisions in those tax foreclosure cases, in which the Second Circuit 

affirmed denial of Stockbridge intervention efforts.  Oneida Indian Nation v. Madison County, 

665 F.3d 408 (2d Cir. 2011); Oneida Indian Nation v. Madison County, 605 F.3d 149 (2d Cir. 

2010).  In any event, neither the settlement agreement nor its approval will require Judge Hurd to 

enter judgments in the form as stipulated by the parties.  Judge Hurd will decide what judgment 

should be entered.  The settlement agreement merely binds the parties to stipulated positions 

regarding the proper form of judgment.   

B. As a Matter of Law, the Stockbridge Have No Legally Protectable Property 

Right That Could Be Impaired by a Transfer of Title from the Oneida 

Nation to the United States to Be Held in Trust.    

The Stockbridge intervention motion (page 1) explicitly premises intervention on an 

alleged impairment of a Stockbridge ―ownership interest in some of the lands that are the subject 

of this action‖ that would occur if the Oneida Nation were to transfer fee title to those lands to 

the United States in a trust land transfer.  (Doc. 303).  The Stockbridge contend that the Quiet 

Title Act would bar a suit against the United States to obtain possession of the land.  But—

putting aside the fact that approval of the settlement agreement does not effect a transfer of any 

land into trust—there is no impairment of any Stockbridge property right because the 

Stockbridge tribe has no right to seek possession of the land before a trust transfer.  The Court 

held as much when it dismissed the Stockbridge land claim action, in which the Stockbridge 

asserted that the Oneida Nation’s acquisition of fee title to the lands at issue in this action began 
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a trespass upon Stockbridge lands and a violation of Stockbridge rights.  Although the Court 

ruled that the Oneida Nation’s sovereign immunity required dismissal, it also ruled at footnote 6 

that the equitable considerations barring a Stockbridge land claim against other landowners 

applied equally with respect to Stockbridge claims against the Oneida Nation.  Stockbridge-

Munsee Community v. New York, No. 3:86–CV–1140 (LEK/DEP) (Doc. 302), 2013 WL 

3822093, *4 (N.D.N.Y. July 23, 2013) (applying Oneida Indian Nation v. County of Oneida, 617 

F.3d 114 (2d Cir. 2010)).    

The Stockbridge have appealed the dismissal of their land claim action, but the Second 

Circuit is bound by the same set of Indian land claim decisions that compelled this Court’s 

decision.  Moreover, the judgment dismissing the Stockbridge land claim action is issue 

preclusive and collaterally estops them, notwithstanding the pending appeal from that judgment.  

Tripati v. Henman, 857 F.2d 1366, 1367 n.1 (9
th

 Cir. 1988); Robinson v. Allstate, 706 F. Supp.2d 

320, 325 (W.D.N.Y. 2010); Wright & Miller, Federal Practice and Procedure, Jurisdiction 2d 

§4433 (2002 ed. & supp.)  (―it is likewise held in federal courts that the preclusive effects of a 

lower court judgment cannot be suspended simply by taking an appeal that remains undecided‖). 

C. As a Matter of Law, the Stockbridge Do Not Have a Legally Protectable 

Reservation Right in New York that Could Be Impaired.   

There can be no impairment of a Stockbridge right to a New York reservation.  The plain 

terms of the relevant federal treaties demonstrate that the Stockbridge have no such right. 

1. 1794 Treaty of Canandaigua  

The Stockbridge claim to a federally-protected and federally-acknowledged reservation 

in New York is based on the federal Treaty of Canandaigua, 7 Stat. 44 (Nov. 11, 1794); 

http://digital.library.okstate.edu/kappler/vol2/treaties/six0034.htm.  The treaty does not refer to a 

Stockbridge reservation.  Instead, in Article II, the treaty provides that the lands ―reserved to the 
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Oneida, Onondaga and Cayuga Nations, in their respective treaties with the state of New-York, 

and called their reservations, to be their property.‖   

The Stockbridge argue that the reference to the Oneida reservation and Oneida property 

can be disregarded because Article II next provides that the United States ―will never disturb 

them . . . nor their Indian friends residing thereon and residing with them, in the free use and 

enjoyment thereof.‖  But whatever protection such Indian friends language may confer on the 

Stockbridge as residents of the Oneida reservation, it does not recognize a Stockbridge 

reservation.  The Supreme Court construed the same ―Indian friends‖ language in Article III of 

the treaty and determined that it did not confer reservation rights on the Tuscarora as Indian 

friends living on the Seneca reservation.  Fed’l Power Comm’n v. Tuscarora Indian Nation, 362 

U.S. 99, 121 n.18 (1960).   

The treaty’s text compels the result reached by the Supreme Court.  The ―thereon‖ and 

―thereof‖ in the ―Indian friends‖ clause make it clear that the Indian friends were ―residing‖ on 

the lands ―reserved to the Oneida‖ and would be permitted the free use and enjoyment of those 

lands ―reserved to the Oneida,‖ which were ―their property.‖  In other words, the Indian friends 

reference offered by the Stockbridge as acknowledging a federal Stockbridge reservation clearly 

acknowledges that the Stockbridge were living on the Oneida reservation.
1
  Alternatively, if the 

purported Stockbridge reservation has been carved out of the land described in Article II of the 

treaty, as the Stockbridge sometimes contend, then there is simply nothing at all in the treaty 

referring to Stockbridge-occupied.     

 

                                                 
1
Just a month after execution of the Treaty of Canandaigua, the United States negotiated a treaty with the 

Oneidas, the Tuscaroras and the Stockbridge that again made clear the view of the federal government that the 

Stockbridge were living on Oneida lands, not on their own lands.  7 Stat. 47 (January 21, 1795); 

http://digital.library.okstate.edu/kappler/Vol2/treaties/one0037.htm.  The treaty is explicit that the Stockbridge were 

―dwelling in the Country of the Oneidas‖ and twice describes them as ―residing in the country of the Oneidas.‖   
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Finally, the Stockbridge have noted that a Stockbridge leader, Hendrick Aupumut, signed 

the treaty, that the Stockbridge received annuity payments under the treaty and that the treaty 

provided that the United States would not disturb the Oneidas’ Indian friends.  None of that 

substitutes for treaty text acknowledging a Stockbridge reservation.  None of those things alter 

the clear meaning of the text that is actually in the treaty:  that the United States will not disturb 

Indian friends of the Oneidas living ―thereon,‖ meaning on the explicitly mentioned Oneida 

reservation.  The treaty refers to the ―Oneida‖ in terms, but the word ―Stockbridge‖ does not 

appear anywhere in the treaty.  That makes sense as the treaty actually is titled, not by today’s 

easy reference as the Treaty of Canandaigua, but as ―A Treaty between the United States of 

America, and the Tribes of Indians Called the Six Nations.‖  The Stockbridge have not yet 

claimed to be one of the Six Nations.  And the first words of the treaty underscore that the treaty 

was made with the Six Nations:  ―The President of the United States having determined to hold a 

conference with the Six Nations of Indians . . .; and Timothy Pickering having been appointed 

sole agent for that purpose; and the agent having met and conferred with the Sachems, Chiefs 

and Warriors of the Six Nations in a general council:  Now, . . . the parties have agreed on the 

following articles; which, when ratified by the President, with the advice and consent of the 

Senate of the United States, shall be binding on them and the Six Nations.‖
2
   

                                                 
2
In their land claim litigation, the Stockbridge pointed to language in a non-federal 1788 treaty between the 

State and the Oneida Nation (Treaty of Ft. Schuyler), contending that it established a Stockbridge reservation.  Even 

if correct, that would not establish the claimed federal reservation.  But the 1788 state treaty did not do what the 

Stockbridge have argued – which is that the Oneida Nation ceded 100% of its lands to the State, and that the State 

designated some as an Oneida reservation and some as a Stockbridge reservation.  When the State similarly argued 

the 100% cession point to support the idea that the State eliminated Oneida title to all lands, including those 

described in the treaty as reserved, the Court rejected the argument and held that the reserved lands remained Oneida 

lands which were not ceded.  Oneida Indian Nation v. New York, 194 F. Supp.2d 104, 139 (N.D.N.Y. 2002).  In the 

Sherrill litigation, the Second Circuit agreed.  Oneida Indian Nation v. City of Sherrill, 337 F.3d 139, 156 & n.13 

(2d Cir. 2003).  That the Oneida Nation retained its title to all of the reserved lands is fatal to the Stockbridge 

argument that the State obtained title to the land and then gave some of it to the Stockbridge.  The Stockbridge land 

lies within the boundaries of the land reserved by the Oneidas in 1788, and the foregoing decisions that the Oneida 

Nation retained title to the reserved lands means that the State did not have a title to convey to the Stockbridge.   
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2. 1856 Treaty with the Stockbridge and Munsee   

Even if the 1794 Treaty of Canandaigua could be read to be a federal acknowledgement 

of a Stockbridge reservation in New York, the Stockbridge later entered into an 1856 federal 

treaty that abrogated Stockbridge claims to federal protection of land outside of Wisconsin and 

that relinquished all prior reservations (including in New York) for a reservation in Wisconsin. 

In the first half of the nineteenth century, the Stockbridge entered into federal treaties 

establishing them on lands outside of New York, most notably in Wisconsin.  Those treaties are 

described in the subsequent 1856 Treaty with the Stockbridge and the Munsee.  11 Stat. 663 

(Feb. 5, 1856); http://digital.library.okstate.edu/kappler/Vol2/treaties/sto0742.htm.   

The introductory language in the 1856 treaty establishes the view of the United States and 

of the Stockbridge that ―the Stockbridge and Munsee tribes of Indians‖ were ―all formerly of the 

State of New York.‖  The 1856 treaty then expresses the intention of the United States ―to 

establish comfortably together all such Stockbridges and Munsees – wherever they may be now 

located, in Wisconsin, in the State of New York, or west of the Mississippi –‖ as were included 

in an earlier treaty.  That is followed by an acknowledgement that the tribal treaty party includes 

all of the Munsees who ―are yet residing in the State of New York.‖  Appended to the treaty is 

the power of attorney given by the New York Munsees to their agent who was authorized to 

negotiate the treaty.   

To establish the Stockbridge on one reservation in Wisconsin, Article 2 of the 1856 treaty 

provides that the United States would establish a reservation in Wisconsin large enough for all 

Stockbridge families, located near the southern boundary of the existing Menomonee 

reservation.  Article 2 states that this land was provided ―[i]n consideration of [the] cession and 

relinquishment by said Stockbridges and Munsees‖ in Article 1 of all other lands that would have 

been thought to have federal protection.  In addition the cessions and relinquishments, Article 1 
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also provides globally:  “all such and other claims set up by or for them or any of them are 

hereby abrogated.”  (Emphasis added).  Consistent with the agreement to a Wisconsin 

reservation, tribal members in New York gave their agent a power of attorney (appended at the 

end of the treaty) directing him, among other things, to negotiate the 1856 treaty, to obtain funds 

for them, and to ―transmit to us, in the State of New York, said moneys, to enable us 

immediately to remove to, improve and subsist in our new homes in the State of Wisconsin.‖   

It could not be clearer that the 1856 treaty ―abrogated‖ all federal obligations to protect 

land or provide funds other than those specified in the 1856 treaty.  That abrogation provision 

should end the matter.  Even without the abrogation, however, it is black letter law that an Indian 

tribe that negotiates a federal treaty for a new reservation and substantially goes to it and lives 

there does not retain rights in any pre-existing federal reservation, whether or not the treaty says 

anything explicitly about the prior reservation.  United States v. Santa Fe Pac. R.R. Co., 314 U.S. 

339, 357-58 (1941).  The Stockbridge must concede their negotiation for and acceptance of the 

Wisconsin reservation described in the 1856 treaty, as well as the fact that the tribe substantially 

moved there and lived on that reservation.  See Wisconsin v. Stockbridge-Munsee Community, 

554 F.3d 657, 659 (7
th

 Cir. 2009) (―In 1856, the United States entered into a treaty and created a 

reservation for the Tribe . . . in Shawano County, Wisconsin, some 40 miles northwest of Green 

Bay.‖).  In these circumstances, as a matter of law there can be no federally-protected 

Stockbridge reservation in New York today.
3
   

                                                 
3
The Seventh Circuit’s decision demonstrates that other federal treaties and laws eliminated any right with 

respect to any possible New York reservation. Wisconsin v. Stockbridge-Munsee Community, 554 F.3d 657 (7
th

 Cir. 

2009).  The Stockbridge made a series of pre-1856 treaties providing for a Wisconsin reservation, moving from 

―New York after the Revolutionary War and eventually to a reservation . . . Wisconsin.‖  554 F.3d at 659.  Those 

treaties eliminated any possible New York reservation, as a matter of treaty interpretation and under the Santa Fe 

principle.  After 1856, Congress enacted an 1871 law reducing the size of the 1856 reservation, and the Stockbridge 

decided to remain on the smaller reservation.  Id. at 660 & 663.  The 1871 law’s provision that the smaller 

reservation would be the tribe’s ―permanent reservation,‖ id. at 663, eliminated rights in any prior reservation.  And 

a 1906 law eliminated the remainder of the 1856 reservation, id. at 664, and thus had the same effect.  
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The federal government has rejected the Stockbridge claim to a present-day New York 

reservation.  (a) In Section 7.1 of the ROD that is the subject of this action, the Department of the 

Interior concluded that Stockbridge consent to trust transfers of land in the area claimed by the 

Stockbridge is not required because the Stockbridge do not meet the requirements of 25 C.F.R. § 

151.8, which provides that a ―tribe may acquire land in trust status on a reservation other than its 

own only when the governing body of the tribe having jurisdiction over such reservation 

consents in writing to the acquisition.‖  (b) The conclusion in the ROD is consistent with a 

January 4, 2008 letter from the Associate Deputy Secretary of the Department of the Interior to 

the President of the Stockbridge-Munsee Community, denying the tribe’s application for trust 

land in New York.  ―The Tribe’s reservation is located in the State of Wisconsin, and the 

proposed Thompson parcel [in Sullivan County] is located in the State of New York, and are 

approximately 1,035 miles apart.‖  http://www.indianz.com/docs/bia/mohican010408.pdf.  (c) 

The federal list of recognized Indian tribes carries the Stockbridge as ―Stockbridge Munsee 

Community, Wisconsin.‖  78 Fed. Reg. 26384, 26388 (May 6, 2013).  (d) Article II of the 

federally-approved Stockbridge constitution limits Stockbridge "jurisdiction" to "all lands 

purchased…by the United States" for the Stockbridge.  http://www.mohican-

nsn.gov/Departments/Legal_Information/Ordinances/CONSTITUTION%20AND%20BYLAWS

.pdf.  That does not fit any land in New York.
4
  Accord, http://www.mohican-

nsn.gov/Departments/Legal_Information/Ordinances/Ch%2043%20Land%20Use%20Code.pdf 

(Stockbridge Land Use Code) (defines "Tribal Land" as "land within the boundaries of the 

Stockbridge-Munsee Reservation established by the Treaty of 1856").  Thus, the rights on which 

                                                                                                                                                             
 
4
As a federal court has explained, this jurisdictional limitation in the Stockbridge constitution was the 

subject of substantial federal review.  Wisconsin v. Stockbridge Munsee Community, 366 F. Supp.2d 698, 733-35 

(E.D. Wisc. 2004) (at page 735, quoting federal official's letter noting that tribal jurisdiction was limited to land 

bought for the tribe by the United States), aff'd, 554 F.3d 657 (7th Cir. 2009).  
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the Stockbridge have sought to intervene are fundamentally denied by the tribe’s federally-

approved constitution which limits both tribal jurisdiction and tribal land to Wisconsin.   

D. Intervention Should Be Denied because the Stockbridge Voluntarily 

Dismissed Claims Challenging Oneida Trust Transfers of Land in the Area 

that the Stockbridge Assert Is their Reservation.  It Would Be Prejudicial 

and Unfair to the Existing Parties to Permit the Stockbridge to Intervene 

Now to Refer to Those Claims as a Reason to Delay or Disapprove the 

Settlement.   

Timeliness is a prerequisite of any motion to intervene, whether of right or permissively, 

and timeliness often turns on when a putative intervenor knew or should have known of a need to 

protect its interests.  D’Amato v. Deutsche Bank, 236 F.3d 78, 84 & n.5 (2d Cir. 2001); United 

States v. Pitney Bowes, Inc., 25 F.3d 66, 70 (2d Cir. 1994). 

The Stockbridge have known since the 2005 Oneida trust land application was filed that 

it involves land within the area in New York that the Stockbridge continue to claim is a 

Stockbridge reservation.  That is why they participated in the administrative trust process and 

objected to transfers of any such land, as shown in the ROD that is the subject of the is action.   

After the issuance of the ROD, which approved Oneida trust transfers of some of the land 

within the claimed Stockbridge reservation (and rejected the veto power that 25 C.F.R. § 151.8 

would give the Stockbridge if they had their claimed New York reservation), the Stockbridge 

filed an APA suit to challenge the Oneida trust decision.  The challenge was filed in the District 

Court for the District of Columbia, and it recycled the same arguments that are again recycled in 

the Stockbridge intervention motion that is now before the Court.  Stockbridge-Munsee 

Community v. United States Dep’t of the Interior, No. 08-CV-01031-EGS.  The Stockbridge trust 

case was transferred to this Court.  No. 09-CV-50-LEK.  On March 29, 2009, the Stockbridge 

filed a notice of voluntary dismissal of the challenge to the Oneida trust decision.  (Doc. 23). 
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 In addition to its APA challenge to the Oneida trust decision, the Stockbridge moved in 

its land claim case that was then pending in this court, No. 86-CV-1140-LEK, for an injunction 

against any Oneida trust transfer of the land claimed by the Stockbridge in New York.  On June 

23, 2008, the Stockbridge filed a motion for a temporary injunction against such transfers, 

recycling the usual arguments.  (Doc. 264).  But the Stockbridge quickly withdrew the motion 

after discussions with the Department of Justice and the Department of the Interior regarding, 

among other things, ―the advisability of pursuing such relief at the present time in light of 

Stockbridge’s pending litigation request before DOI.‖  (Doc. 267).  

 The Stockbridge also chose not to intervene in this action even though they knew that it 

involved Oneida trust transfers of land that the Stockbridge continue to claim and knew that the 

Department of the Interior had found the Stockbridge to be lacking reservation rights in New 

York that would require their consent to the transfer.  In a scenario of timely intervention, as in 

the free-standing APA case the Stockbridge filed and the injunction request filed in the 

Stockbridge land claim, the Stockbridge could have litigated the rights upon which they now 

wish to base an objection to settlement.  They chose not to do that.  And by declining to 

intervene, the Stockbridge chose not to be a part of the settlement discussions in this case, or to 

have the Rule 41 rights that a party has with respect to resisting dismissal.     

The Stockbridge should not now be permitted to leap into an intervention that could delay 

approval of the settlement that has been placed before the Court or require the impossible at this 

point – that negotiation of a legislatively-approved settlement be re-opened.  It would not be at 

all fair to permit an entity to intentionally withdraw and insulate its claims from litigation and 

then to rely on the theoretical existence of such claims as a basis to delay or change a 
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settlement.
5
  It was on just that basis that the Seventh Circuit affirmed denial of an Indian tribe’s 

late request to intervene to object to a settlement regarding administrative consideration of a trust 

land request, holding that the tribe should have moved to intervene in the litigation and should 

not have waited simply to object to settlement.  Sokaogon Chippewa Community v. Babbitt, 214 

F.3d 941, 948-50 (7
th

 Cir. 2000).  Second Circuit precedent is fully consistent with that decision.  

See In re Holocaust Victim Assets Litig., 225 F.3d 191, 198-99 (2d Cir. 2000) (affirming late 

denial of late intervention to object to settlement); United States v. Pitney Bowes, Inc., 25 F.3d at 

70-72 (denying late intervention that could delay settlement or re-open settlement negotiations). 

E. Conclusion  

For the foregoing reasons, the Court should deny the Stockbridge motion to intervene and 

conclude that the settlement agreement does not affect claimed Stockbridge rights, that the 

Stockbridge as a matter of law do not have the rights that they claim, and that the Stockbridge 

motion to intervene is untimely and is not a proper basis to delay settlement approval.
6
 

  

                                                 
5
The Stockbridge did not file their motion to intervene when the settlement was announced, or when the 

Cayuga Nation sought to intervene.  The Stockbridge filed their motion to intervene as an apparent afterthought 

when Magistrate Judge Peebles recommended limited intervention by the Cayuga Nation in circumstances not 

present here.  Cayuga intervention concerned the settlement agreement’s gaming exclusivity provision, something 

that had not been at issue in the trust litigation. Nothing like that is true of the Stockbridge situation.  The trust 

litigation always has involved lands claimed by the Stockbridge, as demonstrated by the civil action and injunction 

efforts that they initiated and then terminated.   

 
6
All of these grounds justify denial of both Rule 24(a)(2) intervention of right and Rule 24(b)(1)(B) 

permissive intervention.   
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Dated:  December 20, 2013    Respectfully submitted, 

 

 

/s/ Peter D. Carmen    

Peter D. Carmen (501504) 

Meghan Murphy Beakman (512471) 

ONEIDA NATION LEGAL DEPARTMENT 

5218 Patrick Road 

Verona, New York 13478 

(315) 361-8687 (telephone) 

(315) 361-8009 (facsimile) 

pcarmen@oneida-nation.org 

msmith@oneida-nation.org 

 

-and-   

 

 

/s/ Michael R. Smith    

Michael R. Smith (601277) 

David A. Reiser 

ZUCKERMAN SPAEDER LLP 

1800 M Street, N.W. 

Washington, D.C. 20036 

(202) 778-1800 (telephone) 

(202) 822-8106 (facsimile) 

msmith@zuckerman.com 

dreiser@zuckerman.com 

 

 

Attorneys for Oneida Nation 
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