
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

________________________________________________
STATE OF NEW YORK, et al.,

Plaintiffs,
v.

SALLY JEWELL, Secretary of the Interior, et al. 6:08-cv-644 (LEK/DEP)

Defendants,
and

ONEIDA INDIAN NATION,

Defendant-Intervenor.
________________________________________________

OBJECTIONS OF DEFENDANT-INTERVENOR ONEIDA NATION
TO REPORT AND RECOMMENDATION GRANTING LIMITED INTERVENTION

Pursuant to Fed. R. Civ. P. 72 and 28 U.S.C. § 636, the Oneida Nation submits these

objections to the September 11, 2013 Report and Recommendation (R&R), ECF 300, concerning

the Cayuga Nation’s motion to intervene to oppose approval of the settlement of this case, an

historic settlement that resolves – after many decades – all litigation between the State of New

York, Madison County and Oneida County and the Oneida Nation.

A. Course of Proceedings

On May 16, 2013, the State of New York, Madison County, Oneida County and the

Oneida Nation announced a settlement agreement that is broad in scope and resolves generations

of disputes between the settling parties. Exhibit 1 (settlement agreement).1 The settlement

agreement provides for the dismissal of this APA case challenging a federal trust land decision,

1Citations are to the exhibits attached to the May 16, 2013 Declaration of Michael R. Smith, filed with the
Oneida Nation’s July 23, 2013 opposition (ECF 288) to intervention.
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and also for the dismissal of other pending federal and state cases between the settling parties.

Those other cases involve long-litigated issues related to land, to taxes, to gaming and to

governance. The settlement agreement also resolves outstanding disputes that are not in

litigation. The settlement agreement even establishes protocols for resolution of future disputes.

The New York Legislature has enacted, and the Governor has signed, legislation approving the

terms of the settlement agreement and implementing many of its tax, land and other provisions.

http://open.nysenate.gov/legislation/bill/S5883-2013.

The settlement agreement anticipates that the settling parties and the federal defendants

will file a stipulation asking the Court to approve the settlement agreement, to retain jurisdiction

to enforce the agreement and to dismiss this case pursuant to Fed. R. Civ. P. 41. On June 12,

2013, the Cayuga Nation moved to intervene (ECF 280) for the purpose of objecting to that

Court approval. The intervention motion was referred to Judge Peebles.

The Cayugas’ motion papers claim that one term of the settlement agreement would

require the State hereafter to violate the Indian Gaming Regulatory Act provision requiring that,

if an “Indian tribe having jurisdiction over the lands upon which a class III gaming activity . . . is

to be conducted” requests a State to negotiate a gaming compact, then “the State shall negotiate

with the Indian tribe in good faith to enter into such a compact.” See 25 U.S.C. § 2710(d)(3)(A).

The purportedly offending settlement term provides for the Oneida Nation to have an exclusive

right to offer class III casino gaming in a ten-county area that includes Cayuga County. The

Cayugas assert that they have a reservation spanning portions of both Cayuga County and

neighboring Seneca County and that Oneida exclusivity as to Cayuga County would violate

IGRA because, as to any future gaming compact negotiations between the Cayugas and the State,

the exclusivity provision would require the State to insist on a Cayuga casino located in Seneca
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County, not in Cayuga County. Exhibits 5 & 6. The Oneida Nation (and all parties to this case)

opposed intervention. ECF 288 (Oneida Nation opposition).

At the argument on the intervention motion, Judge Peebles raised the possibility of

“limited intervention” and intervention “for the very, very limited purpose of objecting to the

settlement.” ECF 294, at 29 & 41 (8-9-13 transcript). The Cayugas accepted the limited

intervention concept. “[T]he Cayuga Nation seeks to intervene for a very limited purpose, and

that is to object to the proposed exclusivity in the settlement agreement. . . .” ECF 294, at 5.

“We would be fully satisfied with an order that granted us intervention for the limited purpose of

raising objections to the exclusivity proposal, the exclusivity aspect of the settlement agreement

that according to the settlement agreement is going to be presented to the court for the court's

approval and entry of an order. That is again the only reason why we are here.” ECF 294, at 14;

see ECF 294, at 56 & 57 (asserting right to intervene “for the limited purpose of objecting to a

settlement” and “you can grant intervention for the limited purpose that I state,” i.e., “the right to

be heard” on a settlement objection).

On September 9, 2013, Judge Peebles issued an R&R recommending limited

intervention. The limited intervention gives the Cayugas a right to appear and to be heard on

their objection but, if the Court rejects the objection, excludes the possibility that intervention

would of itself give the Cayugas the ability to block settlement by refusing to agree to a Rule

41(a) dismissal stipulation. Judge Peebles relied on Kirkland v. N.Y. State Dep’t of Corr.

Serves., 711 F.2d 117 (2d Cir. 1983), which in much different circumstances approved a limited

intervention for the purpose of objecting to settlement, but without a right to consent to

settlement. R&R, 19 & 26-27. Specifically (R&R, 27), Judge Peebles:
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RECOMMENDED that the Cayuga Indian Nation’s motion to intervene . . . be
GRANTED for the sole purpose of permitting it to lodge objections to the parties’
settlement agreement; and it is further

RECOMMENDED that neither the intervention of the Cayuga Indian Nation, nor
any of its objections to the proposed settlement agreement shall preclude the
approval of such agreement if the court otherwise finds it acceptable.

B. No Objection to Limited Intervention

The Oneida Nation does not object to the limited intervention defined by Judge Peebles.

Because the recommended intervention would be limited, if the Court rejects the Cayugas’

objection, then the Cayugas cannot block a settlement by declining to sign the parties’ Rule 41

settlement stipulation. There is no practical reason, in those circumstances, not to permit the

Cayugas to brief and argue their objection to the settlement, which they could do even if

permitted to appear only as an amicus curiae. Thus, although the Cayugas are not entitled under

Rule 24 to intervene either as of right or permissively, the Oneida Nation does not object to the

limited intervention defined by Judge Peebles.2

2
If Judge Peebles had recommended intervention without limitation, the Oneida Nation would object, for

the reasons stated in its opposition to intervention (ECF 288) and infra, to the conclusions in the R&R: (1) that an
intervenor who does not support any party’s position, and who would have to show standing on appeal to the Second
Circuit, does not have to show standing in the District Court (R&R, 14 n.5); (2) that there is a federally protected
tribal interest under IGRA that makes it bad faith for a State to insist in gaming compact negotiations that a tribal
casino be located in one place and not in another on tribal land (R&R, 17 & 23); (3) that an interest is sufficient to
support intervention even if it is contingent or attenuated (R&R, 19); and (4) that Secretarial compacting procedures,
25 C.F.R. § 291.1, et seq., likely are invalid and thus provide an inadequate remedy (R&R, 24-26), particularly in
light of the State’s representations at the intervention hearing regarding the Secretarial compacting procedures. ECF
294, at 31 (as to gaining a compact via the Secretarial procedures, “that remedy remains intact, and available”), 31-
32 (“remedies . . . remain available under IGRA”), 59 (preserving right, after State participates in the Secretarial
procedures, to present legal objections to “the result” produced by the procedures).
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C. First Objection: The Court Should Not Decide that the Cayugas Will Have
Standing to Appeal.

The R&R concluded that amicus curiae status would be inadequate because the Cayugas

would have no right to appeal a judgment approving the settlement agreement and dismissing the

trust litigation. R&R, 22-23. The R&R also stated that “[i]ntervention could, at least, curtail

such prejudice by allowing the [Cayugas] to . . . appeal to the Second Circuit from any settlement

approval if necessary and appropriate.” R&R, 26. Although no appellate right is thereafter

referenced in the recommended order (R&R, 27), if the R&R as a whole is read as conferring a

right to appeal an order approving the settlement, the Oneida Nation objects.

The R&R declined to examine whether the Cayugas’ “attenuated” interest is sufficient for

Article III standing in the District Court, concluding that an intervenor may always piggyback on

the standing of existing parties, even if the intervenor is not aligned with any existing party that

has Article III standing. R&R, 14 n.5. It is, in any event, clear that such an intervenor needs its

own Article III standing in order to appeal. Diamond v. Charles, 476 U.S. 54 (1986), holds that

“an intervenor’s right to continue a suit in the absence of the party on whose side intervention

was permitted is contingent upon a showing by the intervenor that he fulfills the requirements of

Art. III.” Id. at 68. The Second Circuit followed Diamond in Schulz v. Williams, 44 F.3d 48,

52-53 (2d Cir. 1994). Because the Cayugas’ interest in locating a casino in one part of its

reservation and not another is contingent and attenuated (R&R, 17 & 23), the Cayugas will not

be able to demonstrate standing to appeal, if they eventually take an appeal.3

3
It is speculative that the Cayugas will ever be able to negotiate a compact or have a casino, and so it is

speculative that the Oneida exclusivity provision will ever affect the Cayugas. The Cayugas have been and are
unwilling to enact the casino gaming ordinance that IGRA requires. 25 U.S.C. § 2710(b)(1) & (d)(1)(A). The
Cayugas never formally noticed gaming compact negotiations with the State until they did so tactically, just two
business days before moving to intervene here. Exhibit 7. The Cayugas have formally assured the United States
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Whether the Cayugas can meet the requirements for Article III standing is a matter to be

determined if an appeal is ever filed.

D. Second Objection: The Court Should Not Resolve the Merits of the Cayugas’
Objection to the Settlement.

The R&R need not be read as ruling on the merits of the Cayugas’ objection to

settlement, although it includes language and analysis that seems merits-based. R&R, 17-19 &

23-26. To the extent that the R&R is understood as having resolved merits issues, the Oneida

Nation objects.

The Court, in addressing intervention, should not rule on merits issues. “Except for

allegations frivolous on their face, an application to intervene cannot be resolved by reference to

the ultimate merits of the claims which the intervenor wishes to assert following intervention.”

Brennan v. N.Y. City Bd. of Educ., 260 F.3d 123, 129 (2d Cir. 2001) (quotation marks and

citation omitted). Quoting the foregoing language, the Cayugas, in their intervention papers,

argued that they are entitled to an order permitting intervention without a determination whether

their objection actually will stand up under IGRA. ECF 293, at 5-6. “At this stage, the Cayuga

Nation asks only for an opportunity to be heard and to have its views considered; it would be

premature for the Court to reach the merits of its claims.” ECF 293, at 6.

that they do not intend to conduct casino gaming on any of the land that they have petitioned the United States to
take into trust for the Cayugas. www.cayuganationtrust.net/FEIS, at page 2-1; accord pages S-2 to S-3; Response
10-41 in App. A, Comments and Responses to Section 10. The Cayugas do not claim to have or to have identified
any other land where they could site a casino. The State of New York, in opposing Cayuga intervention, disputes
that the Cayugas are even entitled to demand gaming compact negotiations. The Cayugas may end up preferring
and agreeing to a compact that permits a casino in Seneca County, outside of the exclusivity zone. The R&R
dismissed all of this by concluding that it did not prove that the Cayugas have waived their right at some time in the
future to have casino gaming. R&R, 18 & 25. Waiver, however, has never been the point. The point is that the
Cayugas contention that the Oneida settlement will deny them a Cayuga County casino is speculative.
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In light of the foregoing, the R&R’s discussion of the merits of the Cayugas’ objection

should be understood as a limited determination that the Cayugas’ objection is not “frivolous on

[its] face.” And, no matter how the R&R is understood, the Court’s ruling on intervention

should not resolve merits issues. If limited intervention is granted, the Cayugas can file any

further briefing that they believe is necessary to demonstrate the merit of their objection. All

other parties can respond, and then the merits issues can be resolved by the Court.

Because we do not object to limited intervention, we do not address whether the

Cayugas’ objection to settlement passes the frivolous-on-its-face test. Nor do we concede that

the Cayugas’ objection has merit. It does not.4

4
An Indian tribe does not have a right to locate a casino at any place that it wishes on its reservation.

Winnebago Nation v. Thompson, 22 F.3d 719 (7th Cir. 1994), affirming 824 F. Supp. 167 (W.D. Wisc. 1993). IGRA
permits a state, in formulating its position regarding a compact request, to take into account “the public
interest…and adverse economic impacts on existing gaming activities” such as Turning Stone. 25 U.S.C. §
2710(d)(7)(B)(iii)(I). Numerous gaming compacts, available online, show that casino location restrictions are
common. http://www.nigc.gov/ReadingRoom/compacts.aspx. At argument, the Cayugas conceded that a State may
insist that a casino be located at one place on a reservation and not at another. ECF 294, at 51.

New York courts have held that casino location is a decision for the Legislature, and the Legislature may
pre-condition the Governor’s compacting authority by identifying the counties where a casino may be located.
Saratoga County Chamber of Commerce v. Pataki, 100 N.Y.2d 801, 810 (2003); Dalton v. Pataki, 4 N.Y.3d 754
(2005). By approving the Oneida settlement and its exclusivity provision, the Legislature implicitly restricted any
future Cayuga casino to Seneca County. http://open.nysenate.gov/legislation/bill/S5883-2013 (legislation
authorizing and implement settlement). See Huron Group, Inc. v. Pataki, 785 N.Y.S.2d 827 (Erie County 2004)
(invalidating compact to extent it permitted tribal casino locations differing from those that had been approved by
the New York Legislature), aff’d, 803 N.Y.S.2d 465 (4th Dep’t 2005).

Moreover, the settlement of this trust case does not provide the right setting for resolution of Cayuga
gaming rights. The Cayugas’ objection posits that the State’s decision to locate any Cayuga casino in Seneca
County is per se bad faith under IGRA. The concept of per se bad faith conflicts with the Cayugas’ concession that
is described in the paragraph, above. The concept of per se bad faith also conflicts with the rule that, under IGRA,
“the good faith inquiry is nuanced and fact-specific, and is not amenable to bright line rules.” In re Indian Gaming
Related Cases, 331 F.3d 1094, 1113 (9th Cir. 2003). IGRA will permit the Cayugas to file a bad faith suit if the
Cayugas believe the State has negotiated in bad faith regarding a compact, 25 U.S.C. § 2710(d)(7)(A)(i), (B)(i), and
then to invoke Secretarial procedures that assure a fair gaming compact if a State asserts sovereign immunity to
defeat a bad faith suit, 25 C.F.R. § 291.1, et seq. See note 2, supra.
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E. Conclusion

The Court should order the limited intervention defined in the R&R, but in doing so

should not determine any future right of appeal or rule on the merits of the Cayugas’ objection.

Respectfully submitted,

/s/ Peter D. Carmen
Peter D. Carmen (501504)
Meghan Murphy Beakman (512471)
ONEIDA NATION LEGAL DEPARTMENT
5218 Patrick Road
Verona, New York 13478
(315) 361-8687 (telephone)
(315) 361-8009 (facsimile)
pcarmen@oneida-nation.org
mbeakman@oneida-nation.org

-and-

/s/ Michael R. Smith

Michael R. Smith (601277)
David A. Reiser
ZUCKERMAN SPAEDER LLP
1800 M Street, N.W.
Washington, D.C. 20036
(202) 778-1800 (telephone)
(202) 822-8106 (facsimile)
msmith@zuckerman.com
dreiser@zuckerman.com

Attorneys for Defendant-Intervenor Oneida Nation
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CERTIFICATE OF SERVICE

I certify that on October 31, 2013, I caused to be electronically filed with the Clerk of

Court via the CM/ECF system the foregoing Defendant-Intervenor Oneida Nation’s Objections

to Report and Recommendation Granting Limited Intervention. The parties’ and the Cayuga

Nation’s counsel of record in this action are registered on the CM/ECF system, which will send

those counsel notification of filing.

/s/ Michael R. Smith
Michael R. Smith
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