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 Pursuant to Rule 72 of the Federal Rules of Civil Procedure, Local Rule 72.1, and 28 

U.S.C. § 636(b)(1), Plaintiffs1 respectfully submit the following objections to the September 11, 

2013 Report and Recommendation of the Honorable Magistrate Judge David E. Peebles (the 

“Report”) (Dkt. No. 300).  In addition to the points and authorities included herein, Plaintiffs 

also adopt and incorporate the arguments and authorities set forth in their Memorandum of Law 

in Opposition to the CN’s Motion to Intervene (“Plaintiffs’ Opposition” or “Pls. Opp.”) (Dkt. 

No. 290), along with the accompanying exhibits.  As set forth below and in the incorporated 

filings, Plaintiffs respectfully submit that the Magistrate Judge’s recommendation that this Court 

grant the CN’s Motion (Dkt. No. 280) for the sole purpose of lodging objections to approval of 

the parties’ settlement agreement by this Court is erroneous and should be rejected. 

PRELIMINARY STATEMENT2 

While recognizing that the CN does not have any interest in the issues underlying this 

litigation, the Magistrate Judge’s report nonetheless recommends granting the CN’s Motion for 

the sole purpose of objecting to the parties’ Settlement Agreement, and in particular to enable the 

CN to object to those portions of the Settlement Agreement that grant the ON exclusivity over 

casino gaming within a 10-county area in Central New York, which includes Cayuga County.  

See Report at 16.  The Magistrate Judge’s Report should be rejected for several reasons.   

First, the Magistrate Judge committed a threshold and material error in assuming that the 

CN has a right (or will have a right in the future) to pursue future casino gaming operations in 

1 These objections are submitted on behalf of all Plaintiffs.   
 
2 The following abbreviations are used herein: the CN’s motion to intervene (the “Motion”) and the CN’s 
memorandum of law in support (“CN Mem.”); the State of New York (“State”);  Andrew M. Cuomo, in his capacity 
as Governor of the State of New York (“Governor”); Eric T. Schneiderman, in his capacity as Attorney General of 
the State of New York (the “Attorney General” and together with the State and the Governor, the “State”); Madison 
County and Oneida County (the “Counties”); Department of Interior (“DOI”); Bureau of Indian Affairs of the DOI 
(“BIA”); Secretary of Interior (“Secretary” and together with the United States and other federal government 
defendants, the “Federal Defendants”); the determination by the DOI to take 13,003.89 acres of land in the Counties 
into trust for the benefit of the ON (the “Determination”);  Oneida Nation of New York (“ON”). 
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Cayuga County, where the CN owns lands within its historic reservation.  See, e.g., Report at 4, 

17-19.  Under the law, however, the CN does not have a present right to conduct Class III 

gaming on any of its lands, as it lacks jurisdiction over all such land.  Also, there is no pending 

application by the CN to have land taken into trust by the United States for the purposes of Class 

III gaming, and Class III gaming is generally prohibited on after-acquired lands.3  In light of 

these facts (and a current challenge to the CN leadership that brought the Motion by a CN group 

opposed to casino gaming) there is serious doubt that the CN will ever be in position to, and 

actually will, validly request the State to enter into negotiations of a compact for Class III casino 

gaming on CN land.  

Second, the Magistrate Judge erred by concluding that the State will be foreclosed from 

negotiating “in good faith” with the CN by reasons of the exclusivity provisions of the 

Settlement Agreement.  This conclusion rests on the implicit assumption that the CN may 

unilaterally determine that any potential future gaming operations must be located in Cayuga 

County, as opposed to Seneca County, where the CN owns land unaffected by the exclusivity 

zone in the Settlement Agreement, and that if the State fails to negotiate about such a demand it 

will violate IGRA’s requirement that the State negotiate in good faith.  Report at 17.  Even 

assuming arguendo that the CN had the requisite jurisdiction to request negotiations for a 

gaming compact, IGRA only requires the State to negotiate in good faith with the CN regarding 

the creation of a Class III gaming facility somewhere on CN-owned land.  The negotiations do 

not have to be for the piece of property selected by the CN.   

Finally, the Magistrate Judge mistakenly found that the CN faces “tangible” prejudice if 

not allowed to intervene.  This conclusion is based on the same faulty premise as above, namely 

3 The Indian Gaming Regulatory Act (“IGRA”) expressly prohibits gaming on land “acquired by the Secretary in 
trust for the benefit of an Indian tribe after October 17, 1988” unless a defined statutory exception applies.  25 
U.S.C. § 2719. 
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that IGRA somehow requires the State to negotiate with the CN over land in Cayuga County, as 

opposed to Seneca County.  IGRA does no such thing, and the Settlement Agreement does not 

affect the ability of the State to negotiate with the CN over gaming facilities in Seneca County.  

Additionally, the purported prejudice to the CN is highly speculative and would exist regardless 

of the CN’s intervention in this litigation, as IGRA provides the CN’s exclusive remedy for the 

CN’s purported injury. 

Consequently, Plaintiffs respectfully request that this Court reject the Report and deny 

the CN’s Motion. 

BACKGROUND 

Plaintiffs originally filed this action on June 19, 2008.  On May 16, 2013, after five years 

of protracted litigation that included extensive motion practice and several decisions by this 

Court, the parties entered into the Settlement Agreement, resolving this action along with several 

related proceedings.  The Settlement Agreement – which the parties anticipate will soon be 

submitted to the Court for approval – addresses an array of outstanding issues that have been in 

dispute for years, including the land-into-trust decision that is the underlying subject of this 

action.  As this Court is well aware, despite extensive efforts in the past to reach agreement on 

the many outstanding issues between the ON, the State and local governments, the parties had 

been unable to consummate a settlement.  The Settlement Agreement thus represents a ground-

breaking effort to finally put to rest long contested issues.  Among other things, the Settlement 

Agreement resolves certain issues relating to the gaming compact between the State and the ON 

that governs the ON’s Turning Stone Casino.  Under the exclusivity provisions of the Settlement 

Agreement, the State agreed that subject to certain exceptions, it will not install or operate, or 

authorize anyone to install or operate, Class III gaming activities in Oneida, Madison, Onondaga, 

 

 3  

 

Case 6:08-cv-00644-LEK-DEP   Document 312   Filed 10/31/13   Page 7 of 17



Oswego, Cayuga, Cortland, Chenango, Otsego, Herkimer and Lewis Counties (the “Exclusivity 

Zone”).  Settlement Agreement at p. 6 (§ IV(A)).  Seneca County is not included in the 

Exclusivity Zone. 

The CN is a federally recognized tribe that owns land within Cayuga and Seneca 

Counties that it considers to be part of its historic reservation.  See Halftown Decl. (Dkt. No. 

280-3) ¶ 2.  The CN does not have sovereignty or jurisdiction over this land, a pre-requisite to 

negotiations with the State regarding Class III gaming.  See Pls. Opp. at 9-10.  In an apparent 

effort to obtain jurisdiction, the CN applied to the DOI to take land CN owns in Cayuga and 

Seneca Counties into trust, although no final determination has been made on those applications.  

See Halftown Decl. ¶ 3.  In those applications, the CN identified specific portions of the land it 

seeks to have taken into trust as land on which it intends to resume conducting Class II (i.e., 

bingo and related types of gaming) gaming operations, but mentioned no plans for Class III 

gaming.  Baldwin Decl. Exs. A & B (proposing no change in use of its land).  Consequently, 

under DOI regulations, the application is not for Class III gaming.  See U.S. Opp. (Dkt. No. 289) 

at p.8, n.4. 

Although the CN made a pro forma request to enter into negotiations with the State for a 

Class III gaming compact, see Baldwin Decl. Ex. C (June 6, 2013 letter from Clint Halftown & 

Tim Twoguns, CN to Governor Andrew M. Cuomo) (the “June 6 Letter”), at virtually the same 

time it filed its intervention motion, it has also implicitly acknowledged that it would need the 

DOI to take land into trust before it would be eligible to conduct such activities.  Baldwin Decl. 

Ex. D (May 21, 2013 letter from Clint Halftown & Tim Twoguns, CN to Governor Andrew M. 

Cuomo) (“The Nation expects that its trust application will be approved.  Thus, even if the 
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Nation were not currently eligible to conduct gaming pursuant to IGRA in Cayuga County, it 

will be eligible to do so in the future”). 

On June 12, 2013, nearly one month after the announcement of the Settlement 

Agreement, the CN moved to intervene in this lawsuit under Federal Civil Procedure Rules 

24(a)(2) and (b), claiming that its purported rights to Class III gaming under IGRA (including its 

purported right to conduct good faith negotiations with the State for a gaming compact) are 

harmed by the Settlement Agreement’s Exclusivity Zone, because the Exclusivity Zone covers 

the CN’s land in Cayuga County.  CN Mem. (Dkt. No. 280-2) at 4.   

ARGUMENT 

I. STANDARD OF REVIEW 

Within fourteen days after being served with a copy of a magistrate judge’s findings and 

recommendations, any party “may serve and file written objections to such proposed findings 

and recommendations as provided by rules of court.”  28 U.S.C. § 636(b)(1).  A district court 

judge shall make “a de novo determination of those portions of the report or specified proposed 

findings or recommendations to which objections is made.”  Id.; Fed. R. Civ. P. 72(b); see also 

N.Y. Chinese TV Programs, Inc. v. U.E. Enters., Inc., 996 F.2d 21, 25 (2d Cir. 1993); 

Stackhouse v. McKnight, 168 F. App’x 464, 467 (2d Cir. 2006).  Further, the district court “may 

accept, reject, or modify, in whole or in part, the findings or recommendations made by the 

magistrate judge.”  28 U.S.C. § 636(b)(1).   

II. IN THE ABSENCE OF JURISDICTION OVER ITS LANDS, THE CN HAS 
NO RIGHT TO CONDUCT CLASS III GAMING AND THEREFORE NO 
INTEREST SUFFICIENT TO SUPPORT INTERVENTION  

 IGRA makes  clear that in order to potentially conduct Class III gaming or to properly 

request a state to enter into negotiations for a Class III compact, the tribe must first have 
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“jurisdiction” over the land on which the gaming is to occur.  25 U.S.C. § 2710(d)(3)(A) (“Any 

Indian tribe having jurisdiction over the Indian lands upon which a class III gaming activity is 

being conducted, or is to be conducted, shall request the State in which such lands are located to 

enter into negotiations for the purpose of entering into a Tribal-State compact. . . .”) (emphasis 

added); 2710(d)(1)(A) (in order to conduct Class III gaming, on “Indian lands” such activities 

must be “authorized by an ordinance or resolution that – (i) is adopted by the governing body of 

the Indian tribe having jurisdiction over such lands, (ii) meets the requirements of subsection (b) 

of this section, and (iii) is approved by the Chairman”)(emphasis added).4 

 The CN has no such jurisdiction.  Generally speaking, owning land in fee simple does not 

constitute “having jurisdiction” over that land under IGRA. Match-E-Be-Nash-She-Wish Band 

of Pottawatomi Indians v. Engler, 173 F. Supp. 2d 725, 727-28 (W.D. Mich. 2001), aff’d 304 

F.3d 616 (6th Cir. 2002); see also Mechoopda Indian Tribe of Chico Rancheria v. 

Schwarzenegger, No. Civ. S-03-2327, 2004 WL 1103021, at *7-10 (E.D. Cal. Mar. 12, 2004) 

(previously submitted at Baldwin Decl. Ex. J).  In City of Sherrill v. Oneida Indian Nation, 544 

U.S. 197 (2005), the Supreme Court held that a tribe, like the CN, cannot reacquire tribal 

sovereignty over land within the bounds of an historic reservation by purchasing such land.   

 More specifically, the Second Circuit and district courts have applied this holding 

directly to the CN, conclusively determining that the CN lacks jurisdiction over land owned by 

it.  Cayuga Indian Nation of New York v. Pataki, 413 F.3d 266 (2d Cir. 2005) (applying Sherrill 

to the CN); Cayuga Indian Nation of N.Y. v. Village of Union Springs, 390 F. Supp. 2d 203, 206 

4 The jurisdictional requirement is also implicit within the definition of “Indian lands” itself in IGRA.   See Kansas 
v. United States, 249 F.3d 1213, 1228 (10th Cir. 2001) (In order for a tract to qualify as “Indian lands” under IGRA, 
“(1) the Tribe must have jurisdiction over the tract, (2) fee title to the tract must be restricted or not freely alienable, 
and (3) the Tribe must exercise governmental power over the tract.”).  See also Rhode Island v. Narragansett Indian 
Tribe, 19 F.3d 685, 701 (1st Cir. 1994) (construing IGRA’s “having jurisdiction” phrase to require jurisdiction as an 
element of the definition of “Indian lands” under IGRA).  
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(N.D.N.Y. 2005) (holding that CN activities on purchased land are subject to jurisdiction of State 

and municipalities); Cayuga Indian Nation of N.Y. v. Seneca Cnty., 890 F. Supp. 2d 240, 246 

(W.D.N.Y. 2012) (“[A]ccording to Sherrill, the Cayugas cannot assert any sovereign authority 

over the recently-purchased land, ‘in whole or in part,’ due to equitable considerations, even 

though it may lie within the Reservation”); Cayuga Indian Nation of N.Y. v. Gould, 14 N.Y.3d 

614, 642-43 (2010) (cited at CN Mem. at 3) (“City of Sherrill certainly would preclude the 

Cayuga Nation from attempting to assert sovereign power over its convenience store properties . 

. . .”).  Indeed, the CN has recently conceded to the Second Circuit that it does not have 

sovereign authority over its tribally owned land under Sherrill and its progeny, regardless of the 

reservation’s current legal status.  See Dkt. No. 290-8, Baldwin Decl. Ex. G (CN Appellee Brief) 

at 32 n.12.  

 Therefore, since the CN lacks a right to conduct Class III gaming, it has no interest 

affected by the Settlement Agreement sufficient to support intervention.  See Engler, 173 F. 

Supp. 2d at 727-28 (dismissing IGRA claim for good faith negotiation by tribe that did not have 

“jurisdiction over that land”).  See also Chico Rancheria, 2004 WL 1103021, at *7 (“[S]tanding 

under 25 U.S.C. §§ 2710(d)(3)(A) and (d)(7) to compel compact negotiations with defendants 

requires that the Tribe presently possess jurisdiction over ‘Indian lands,’ as defined by the 

IGRA”)).5  

5 Notably, the standing of the current CN leadership to even assert claims regarding Class III gaming is unsettled.  
The current CN federal representatives and CN Council, Clint Halftown (whose declaration supports the Motion) 
Tim Twoguns, and Gary Wheeler, were removed from office by Cayuga Nation Resolution 11-001, and the BIA 
recognized new CN Council members and federal representatives in a letter by Franklin Keel, Director of the 
Eastern Region, dated August 19, 2011.  Baldwin Decl. Ex. E (Letter from Franklin Keel, BIA to Daniel J. French, 
counsel for CN).  Although that determination has been stayed pending Mr. Halftown’s appeal to the IBIA, no final 
decision has been made.  The new CN council members and federal representatives have stated that “[w]e don’t 
believe in gaming.”  Baldwin Decl. Ex. F (New Leader Promises No Gambling, Seneca Daily News, Aug. 23, 2011, 
also available at http://senecadaily.com/?p=4334 (last visited July 23, 2013)).  If the new leadership were to be 
affirmed by the IBIA, then the current proposed intervenors would not represent the CN and they would lack 
standing to press the claims asserted in this Motion.  Timbisha Shoshone Tribe v. Salazar, 678 F.3d 935 (D.C. Cir. 
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 Instead of arguing that it has the requisite jurisdiction, the CN has instead argued that the 

State’s past gaming practices vis-a-vis the ON suggests that jurisdiction is not required, as the 

ON has conducted Class III gaming pursuant to a 1993 compact on land similarly situated to that 

of the CN.  This suggestion, however, ignores the simple historical fact that Sherrill was not 

decided until a dozen years after the ON compact was executed, and a number of years after the 

ON constructed and began operation of its Turning Stone casino.  With the wisdom of significant 

intervening legal developments, the State is free to – if not legally required to – proceed 

differently.  See Mechoopda Indian Tribe of Chico Rancheria, WL 1103021 at *6.  In rejecting a 

similar argument about past practices compelling present negotiations, the Eastern District of 

California explained: 

IGRA does not appear to require that states conduct negotiations with each tribe 
in the same manner.  “It cannot be assumed that a responsible state officer would 
automatically continue to enter into further, identical compacts no matter the 
accumulation of experience, the pressures against permitting urban tribal gaming 
establishments, public opinion, and other potentially relevant economic and legal 
developments.”  Artichoke Joe’s Cal. Grand Casino v. Norton, 216 F. Supp. 2d 
1084, 1101 (E.D. Cal. 2002) (determining whether plaintiffs faced an immediate 
threat of future injury from the possible approval of future Tribal-State compacts).  
Further, the legislative history demonstrates that Congress expected that a state’s 
relationship with, and therefore its Tribal-State compact with, each individual 
tribe would be unique. “The terms of each compact may vary extensively 
depending on the type of gaming, the location, the previous relationship of the 
tribe and State, etc.”  S. Rep. No. 100-446, at 14 (1988) reprinted in 1988 
U.S.C.C.A.N. 3071, 3084.  Thus, the court does not view defendants’ past 
compact negotiations as inconsistent with the arguments they present in the 
instant motion. 

Id. at n.6.  For much the same reasons, the CN’s claims about past practices by the State cannot 

support intervention here.  

2012).  See also Shenandoah v. U.S. Dep’t of Interior, 159 F.3d 708, 713 (2d Cir. 1998) (“…the BIA’s 
determination that [a certain member] does not represent the Nation may well moot plaintiffs’ claims. . . .  In light of 
the fact that the Department has before it an appeal in which the Nation leadership has been raised and may be 
determined, we think it appropriate to afford the Department an opportunity in the first instance to decide this 
threshold issue upon which plaintiffs’ first five claims may turn”).   
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 Accordingly, the Court should reject the Report and deny the Motion, as the CN cannot 

fulfill the statutory prerequisites for negotiations and/or gaming under IGRA, which is an 

“entirely reasonable standing requirement.” Mechoopda Indian Tribe of Chico Rancheria, WL 

1103021 at *5-6 (citing Engler).6  

III. EVEN ASSUMING THAT THE CN HAS A RIGHT TO CONDUCT GAMING 
ON ITS LANDS, THAT RIGHT IS NOT IMPAIRED BY THE SETTLEMENT 
AGREEMENT 

Even assuming arguendo that the CN has the requisite jurisdiction so as to potentially 

conduct gaming on its lands, the CN may not unilaterally determine that its potential future 

gaming operations must be located in Cayuga County.  In issuing the Report, the Magistrate 

Judge relied heavily on the mistaken assumption that IGRA requires the State to negotiate with 

the CN for a Class III gaming facility in Cayuga County, the specific location chosen by the CN.  

See Report at 17.  This is incorrect.  As long as the State negotiates with the CN in good faith for 

Class III gaming on any CN-owned lands, it has fulfilled its good faith obligations under IGRA.  

Wisconsin Winnebago Nation v. Thompson, 824 F. Supp. 167, 169 (W.D. Wis. 1993), aff’d 22 

F.3d 719 (7th Cir. 1994) (A tribe “does not have the right under the [IGRA] to determine 

unilaterally where on its Indian lands it will conduct Class III gaming”).   

Here, there is CN-owned land in Seneca County upon which a Class III gaming facility 

could be located.  This CN-owned land in Seneca County is not covered or affected by the 

6 The suggestion by the CN that it may potentially acquire jurisdiction over its land if accepted into trust by the DOI 
in future, see Pls. Opp at pp. 10-11, does not alter the lack of requisite jurisdiction analysis because: (a) such 
contingency is too remote and speculative to support intervention; (b) the CN has not applied to have any lands 
taken into trust for Class III gaming purposes, and; (c) Class III gaming is generally prohibited on such “after 
acquired lands.”  See Engler, 173 F. Supp. 2d at 728 (“If and when [the fee-to-trust] process is completed, the Tribe 
will be able to invoke the authority of the statute and bring the State to the bargaining table. Until that takes place, 
however, the Tribe does not come under the aegis of [IGRA], and the matter is not ripe for judgment.”);  Chico 
Rancheria, 2004 WL 1103021, at *5 (rejecting argument that Tribe could “request negotiations with the state for a 
compact governing gaming activities on Indian lands over which the tribe will have jurisdiction in the future” and 
holding that “current jurisdiction” over the land is required). 
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Exclusivity Zone of the Settlement Agreement.  Consequently, the Settlement Agreement does 

not prevent the State from negotiating in good faith with the CN regarding a Class III gaming 

facility on CN-owned land, and as a result, the Settlement Agreement does not threaten any 

cognizable interest of the CN.  To allow the tribe to unilaterally determine what lands may be the 

subject of compact negotiations would ignore the State’s significant interest in regulating gaming 

within its borders.  25 U.S.C. §2702(1). 

Because the Magistrate Judge wholly ignored the fact that the State and the CN can still 

negotiate in good faith over potential Class III gaming activities in Seneca County, the Report 

should be rejected and the Motion denied.   

IV. IGRA PROVIDES THE CN WITH EXCLUSIVE REMEDIES 

Another ground on which the Magistrate Judge relied in issuing the Report is the 

purported prejudice to the CN if it is not allowed to intervene in this lawsuit.  According to the 

Magistrate Judge, if not allowed to intervene in this lawsuit, the CN’s “ability to engage in good-

faith negotiation with the State for a Tribal-State compact under the IGRA would be effectively 

foreclosed,” and any procedure available to the CN to address this issue would be “complex.”  

Report at 23.  The Magistrate Judge is mistaken for several reasons. 

First, as discussed supra, the Settlement Agreement does not preclude the State and the 

CN from negotiating for Class III gaming activities on CN-owned lands in Seneca County.  This 

ability to engage in good faith negotiation on some portion of the CN-owned lands is all that is 

required under the IGRA.  Thompson, 824 F. Supp. at 169.  Thus, there is no prejudice to the CN 

by not being able to intervene in this lawsuit, as the lawsuit does not affect lands in Seneca 

County. 
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Second, the Magistrate Judge ignores the fact that IGRA provides the CN’s exclusive 

remedy for any speculative future injury the CN may assert.  See 25 U.S.C. § 2710(d)(7)(B)(i) – 

(vii) (prescribing procedures for filing an action against the State for failure to negotiate in good 

faith: renegotiation after a finding of lack of good faith by the court, court appointment of a 

mediator, and resort to the Secretary for terms of a compact).  There is nothing in the Settlement 

Agreement that impairs this remedy.7    

More importantly, the Magistrate Judge’s belief that the remedies available to the CN 

under the IGRA are not practical or too “complex” is based on numerous speculative 

assumptions.  These assumptions include that: (i) the Court approves the Settlement Agreement; 

(ii) the DOI takes land into trust for the benefit of the CN in Cayuga County (and not Seneca 

County) for use as the location for Class III gaming so that the CN only has jurisdiction over the 

land in Cayuga County (see 25 U.S.C. § 2710(d)(1) & (d)(3)); (iii) the CN decides to conduct 

Class III gaming in Cayuga County; (iv) the CN makes a proper request the State to negotiate a 

gaming compact in good faith; (v) the State refuses to negotiate in good faith; and (vi) the CN 

has no available judicial or administrative remedy for the State’s refusal to so negotiate (i.e., the 

State invokes its sovereign immunity from suit if and when the CN pursues an action under 

IGRA, and the CN is unable to obtain lawful administrative relief from the DOI).  At this point, 

when the CN has not even established jurisdiction over its lands, there is no basis to assume that 

any of these events will occur. 

7 Under IGRA, the CN can only assert a cause of action against the State for failure to negotiate in good faith “after 
the close of the 180-day period beginning on the date on which the Indian tribe requested the State to enter into 
negotiations.”  25 U.S.C. § 2710(d)(7)(B)(1).  Since the CN did not make its request for negotiations until June 6, 
even assuming the validity of the June 6 Letter as a proper request under IGRA (which the State questions, see Pls. 
Opp. at 8 n.4), the State has 180 days to evaluate such request and enter into good faith negotiations.  25 U.S.C. 
§ 2710(d)(7)(A)(i), (B)(i).  Such period would end on December 3, 2013.  Only after that time has passed, if in fact 
the State has failed to negotiate in good faith, would the CN have any recourse. 
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Third, the Magistrate Judge’s prediction ignores the reality of the State’s past behavior.  

The State has successfully negotiated gaming compacts with three different tribes.  That fact, 

together with its recent efforts to put to rest outstanding disputes with the ON, the St. Regis 

Mohawk Tribe and the Seneca Nation of Indians, only confirms the State’s commitment to deal 

with gaming and related matters in good faith.   Indeed, in light of the State’s past behavior, the 

suggestion that the State would work to thwart the CN’s efforts to obtain Class III gaming is 

remote and speculative.   

But even if the record of the State’s actions were to be ignored, the concern raised by the 

Magistrate Judge regarding the CN’s potential lack of available remedies will not be redressed 

by allowing the CN to intervene here.   That is, if the State refuses in the future to negotiate with 

the CN about Class III gaming (if the CN ever establishes a right to seek Class III gaming), the 

CN would be exposed to the same risk regardless of the existence of the exclusivity provisions of 

the ON Settlement Agreement: the possibility that the State could invoke sovereign immunity 

from an IGRA suit and thereby force the CN to seek “complex” administrative relief from the 

DOI, and then challenge the validity of the administrative remedial scheme.  Thus, the purported 

prejudice to the CN is the same, regardless of whether it is permitted to intervene here.8   

CONCLUSION 

 For the foregoing reasons, Plaintiffs respectfully request that the Court reject the 

recommendation made in Magistrate Judge Peebles’ September 11 Report and Recommendation 

8 The Magistrate Judge speculated that the CN may possibly not have a viable remedy available to it if the State 
invoked its Eleventh Amendment sovereign immunity in an IGRA suit for bad faith, citing to Texas v. United States, 
497 F.3d 491, 509 (5th Cir. 2007).  That decision, which is not binding on this Court, held that certain DOI 
administrative remedies were unavailable to a tribe once the State refused to negotiate in good faith.  As noted 
herein, the State has not refused to negotiate in good faith with the CN, nor is it prohibited from doing so under the 
Settlement Agreement.  Any assumption to the contrary is mere speculation, and Texas’s holding is inapposite.  
Indeed, to the extent that the State’s sovereign immunity should be considered on this Motion, it mandates denial of 
the relief requested by the CN since judicially compelling a state to negotiate in good faith is barred by the Eleventh 
Amendment.  See Pls. Memo at POINT II.     
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and deny the CN’s motion to intervene. 
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