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named defendant, as Administrator of the United States General Services
Administration, and David Hayes is no longer Deputy Secretary of the Interior,
although his successor has not yet been named.  The clerk is respectfully directed to
note these changes on the court’s records.  
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REPORT AND RECOMMENDATION

The Oneida Indian Nation of New York (“ON”), the State of New

York (“State”), and Madison and Oneida Counties, are on the verge of

entering into an expansive, historic agreement encompassing the

settlement of various disputes that have spawned extensive, protracted,

and contentious litigation throughout the federal courts, including the

United States Supreme Court, dating back as far as 1970.  The parties

have agreed that the settlement, which is in the process of being ratified

by the various interested legislative bodies, will be presented to the court

for approval in the context of this action, despite the fact that it is but one

of many pending controversies that would be resolved as part of the

parties’ global agreement. 

One of the provisions in the proposed settlement would require that

the State agree not to authorize any person or entity, other than the ON,

to conduct casino gaming in a ten-county area of Central New York that

includes Cayuga County.  While acknowledging that it has no interest in
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this action, to the extent that it specifically challenges a decision of the

United States Department of the Interior (“DOI”) to take land into trust for

the benefit of the ON, the Cayuga Indian Nation (“CN”) now seeks leave to

intervene in the litigation for the sole purpose of arguing against approval

of the settlement.  In support of the request, the CN contends that the

proposed agreement will adversely affect its right to pursue future casino

gaming operations in Cayuga County, where a portion of its reservation

lies.  

For the reasons set forth below, I recommend that the pending

motion to intervene be granted, for the sole purpose of allowing the CN to

object to the settlement agreement, with the understanding that neither

the fact of the intervention nor any of the CN’s objections will preclude the

court from approving the settlement agreement if it is otherwise deemed

acceptable.  

I. BACKGROUND

This action stems from the DOI’s issuance of a Record of Decision

in May 2008, accepting approximately 13,000 acres of land into trust for

the benefit of the ON.  Included within that acreage is property upon which

the ON operates the Turning Stone Casino, a Class III gaming facility, as
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defined under the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §

2701 et seq.  2

On June 19, 2008, the State, and its governor and attorney general,

joined by Madison and Oneida Counties, commenced this action

challenging the DOI’s determination on a variety of grounds.   On3

September 24, 2012, Senior District Judge Lawrence E. Kahn issued a

decision remanding the matter to the DOI for further development of the

record and analysis.  Dkt. No. 276 at 44.  That determination was based

upon the Supreme Court’s decision in Carcieri v. Salazar, 555 U.S. 379

The IGRA was enacted in 1988 “as a means of granting states some role in the2

regulation of Indian gaming.”  Mechoopda Indian Tribe of Chico Rancheria, Cal. v.
Schwarzenegger, No.  03-CV-2327, 2004 WL 1103021, at *3 (E.D. Cal. Mar. 12, 2004)
(citing Artichoke Joe’s Cal. Grand Casino v. Norton, 353 F. 3d 712, 715 (9th Cir.
2003)).  Three classes of gaming are recognized under the IGRA.  25 U.S.C. §
2703(6) - (8).  Class III, which is at issue in this case, includes all forms of gaming that
are not Class I or II gaming, and typically represent the types of gaming associated
with casinos.  25 U.S.C. § 2703(8).  Under the IGRA, Class III gaming on Indian lands
is permissible only when three conditions are met, including that (1) the gaming has
been authorized by an ordinance or resolution of the governing body of the Indian tribe
and the chair of the National Indian Gaming Commission; (2) the gaming occurs in a
state that permits such gaming for any purpose by any person, organization, or entity;
and (3) the gaming is based on the existence of a Tribal-State compact approved by
the Secretary of the Interior.  25 U.S.C. § 2710(d)(1); see Mechoopda Indian Tribe,
2004 WL 1103021, at *3.   

Plaintiffs’ claims in this action are summarized in both their complaint, Dkt. No.3

1, and a decision issued by Senior District Judge Lawrence E. Kahn in connection with
the parties’ cross-motions for summary judgment.  Memorandum-Decision and Order
(Dkt. No. 276) at 6.  Because the grounds upon which plaintiffs’ claims are predicated
do not involve the CN or its pending motion to intervene, I will not recite them in detail
in this report.  
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(2009), and directed the DOI to further analyze what Judge Kahn

identified as a threshold issue – that is, whether the ON was federally

recognized and under federal jurisdiction in 1934, at the time of enactment

of the Indian Reorganization Act.  Memorandum-Decision and Order (Dkt.

No. 276) at 28-29.  There is no indication in the record that the further

proceedings contemplated under Judge Kahn’s decision have been

undertaken and completed.  

On May 16, 2013, New York State Governor Andrew M. Cuomo

announced that an agreement had been reached among the State, the

ON, and Oneida and Madison Counties.  Under the terms of that

agreement, the ON will pay twenty-five percent of its net gaming revenue

from slot machines at the Turning Stone Casino to the State, and

additionally will make a one-time payment of $11 million.  In turn, portions

of those monies will be forwarded by the State to Madison and Oneida

Counties.  In return, Madison and Oneida Counties have agreed to

withdraw all pending legal challenges regarding ON land issues, and to

stipulate to dismissal of this action.  The agreement is currently under

review by appropriate municipal legislative bodies and officers, as well as

ON leadership.  Under the terms of their written agreement, the parties

6
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contemplate submission of the settlement to this court for approval within

the foreseeable future.  The agreement will take effect only when the court

enters an order approving the agreement and dismissing this action.  

Among the terms of the parties’ settlement agreement are the

following provisions:

A. Geographic Scope of Exclusivity.  Except as
provided in Section IV(B) of this Agreement,
the Nation shall have total exclusivity with
respect to the installation and operation of
Casino Gaming and Gaming Devices, by the
State or any State authorized entity or person,
within the following geographic area: Oneida
County, Madison County, Onondaga County,
Oswego County, Cayuga County, Cortland
County, Chenango County, Otsego County,
Herkimer County and Lewis County.

B. Gaming Activities Permitted By Others
within Exclusivity Zone. The State shall not
legalize, authorize or consent to or engage in,
Casino Gaming or the installation or operation
of any Gaming Device within the zone of
exclusivity set forth in Section IV(A) of this
Agreement, except for the following, which are
exceptions to the exclusivity provided the
Nation under this agreement: (a) charitable
gaming conducted pursuant to N.Y. Const. art.
I, § 9, cl. 2; (b) pari-mutuel wagering conducted
pursuant to N.Y. Const., art. I, § 9, cl.1; (c) the
lottery conducted pursuant to N.Y. Const., art I,
§ 9, cl. 1 (such lottery not to include Video
Lottery Gaming Devices); and (d) at Vernon
Downs, the type, nature and character of Video

7
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Lottery Gaming Devices, and pari-mutuel
wagering on horse racing, both live and
simulcasting, that as of May 15, 2013, have
been authorized and now exist at Vernon
Downs. The Vernon Downs exception shall
permit the holder of the of the video lottery
gaming license and its harness racetrack
license to be sold or transferred to another
entity as authorized by the New York State
Gaming Commission, but the Vernon Downs
exception shall cease to be applicable if a
licensee at Vernon Downs ends its corporate
existence, relinquishes its video lottery gaming
license or its harness racetrack license, has
either license revoked, or voluntarily ceases
race meetings, pari-mutuel betting or betting on
Video Lottery Gaming Devices, other than for
unavoidable reasons such as (but not limited
to) acts of God and strikes. Other gaming in the
exclusivity zone that is not expressly permitted
in this paragraph but that that is unlawful and
has not been authorized or consented to by the
State, although not a permitted gaming activity
under the terms of this Agreement, shall not
constitute a breach by the State or the
Counties of this Agreement or of its exclusivity
terms in Section IV of this Agreement.

C. Gaming Activities By the Nation. The Nation
shall continue to engage in Class III Gaming
pursuant to the terms of the Nation Compact.
To remove any uncertainty regarding the
Nation compact, the previous amendments
(including as to Instant Multi-Game), or the
Nation's entitlement under the Nation compact
to adopt games and specifications contained
and approved in other tribal gaming compacts
in New York (including Gaming Devices), all of

8

Case 6:08-cv-00644-LEK-DEP   Document 300   Filed 09/11/13   Page 8 of 28



the foregoing shall be deemed ratified and
approved by the Legislature. The gaming
procedures and specifications that are
contained in Exhibit H to this Agreement are
approved. The Nation and the State shall in
good faith endeavor to promptly undertake the
ministerial changes necessary to conform the
language of such most favored nation
amendments to the existing gaming
specifications, and also to reflect the gaming
procedures and specifications referenced in the
preceding sentence in this paragraph. The
Nation Compact, its amendments and those
amendments specified in Exhibit H to this
Agreement shall be deemed ratified by the
Legislature upon its approval of this
Agreement. Notwithstanding any contrary term
of this Agreement, this Agreement does not
modify or eliminate the rights and duties of the
Nation or the State under the Nation Compact,
modify or eliminate any substantive term of the
compact, or modify or eliminate the process for
dispute resolution as to matters addressed by
the Nation Compact.  

Halftown Decl. Attach. 1 (Dkt. No. 280-3) at 6.  

It is these provisions of the agreement that concern the CN.  More

than half of the CN’s reservation is located in Cayuga County, with the

remainder in Seneca County.  Although the CN currently has a pending

application before the DOI to place certain of its reservation lands,

including property located within Cayuga County, into trust, that

application does not request that the trust lands be designated for Class
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III gaming activity.  

The CN first learned of the tentative settlement on May 16, 2013,

when it was publically announced that the State, the ON, and Madison

and Oneida Counties had reached an agreement.  Representatives of the

CN were not able to obtain a copy of the written agreement, however, until

five days later, on May 21, 2013.  Informal efforts by the CN to obtain

voluntary modification of the exclusivity provision of the agreement have

proven unsuccessful.   

II. PROCEDURAL HISTORY

On June 12, 2013, the CN filed a motion for leave to intervene in

this action.   Dkt. No. 280.  In its motion, the CN argues that it is entitled to4

intervene in the action as a matter of right under Rule 24(a)(2) of the

The CN application is brought under authority of Clint Halftown, who purports to4

be its federally recognized representative.  Halftown Decl. (Dkt. No. 280-3) at ¶ 1.  The
record before the court, however, reveals that there is a dispute pending within the CN
as to who is its recognized representative.  On August 2011, the Director of the Bureau
of Indian Affairs Eastern Regional Office issued a written decision determining that two
individuals, named William C. Jacobs and Samuel George, are now the federal
representatives of the CN as a result of a change in leadership carried out by proper
traditional Haudenosaunee procedures.  Miskinis Decl. Attach. 1 (Dkt. No. 289-2) at 3-
4.  That decision, however, is on appeal to the Interior Board of Indian Affairs.  Def.
United States’ Memo. of Law (Dkt. No. 289) at 3 n. 2.  Pending appeal, the United
States continues to conduct relations with Halftown.  Id.  In making my
recommendation, I have assumed that Halftown is an authorized representative of the
CN in light of the current posture of the leadership dispute.  

10

Case 6:08-cv-00644-LEK-DEP   Document 300   Filed 09/11/13   Page 10 of 28



Federal Rules of Civil Procedure, or, at a minimum, that it should be

permitted to intervene under Rule 24(b).  See generally CN Memo. of Law

(Dkt. No. 280-2).  Papers in opposition to the CN intervention motion have

since been filed on behalf of the plaintiffs, defendant United States, and

defendant-intervenor ON.  Dkt. Nos. 288, 289, 290.  

The CN motion to intervene has been referred to me by Judge Kahn

over the objection of the existing parties, as well as of the proposed-

intervenor.  Dkt. Nos. 282, 283.  Oral argument was conducted in

connection with the motion on August 9, 2013, at which time decision on

the motion was reserved.  

III. DISCUSSION

A. Jurisdiction

As a threshold matter, I must examine whether the instant motion

seeks relief that is non-dispositive in nature, and hence within my non-

consensual purview, or instead dispositive and beyond the limits of my

authority absent consent of the parties under 28 U.S.C. § 636(c).  

Various courts in this circuit have held that motions for leave to

intervene are non-dispositive, and thus within the jurisdiction of a

magistrate judge even absent consent by the parties and proposed

11
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intervenor.  See, e.g., Int’l. Chem Corp. v. Nautilus Ins. Co., No. 09-CV-

0359, 2010 WL 3070101, at n.1 (W.D.N.Y. Aug. 3, 2010) (Foschio, M.J.)

(“Motions to intervene are considered as non-dispositive.”); Canadian St.

Regis Band of Mohawk Indians v. State of N.Y., Nos. 92-CV-0783, 82-CV-

1114, 89-CV-0829, 2005 WL 2573468, at *3 (N.D.N.Y. Oct. 11, 2005)

(McCurn, J.) (“A motion to intervene is non-dispositive.”); Rhodes v. Ohse,

No. 07-CV-0017, 1998 WL 809510, at *2, (N.D.N.Y. Oct. 30, 1998)

(Scullin, J.) (“Congress has expressly listed eight matters in [section]

636(b)(1)(A) as dispositive, and the list does not contain motions to

intervene.”).  However, although the Second Circuit has not yet squarely

addressed this issue, two cases from that court suggest that a request to

intervene is dispositive and outside a magistrate judge’s authority absent

the consent of the parties.  See N.Y. Chinese TV Programs, Inc. v. U.E.

Enters., Inc., 996 F.2d 21, 24-25 (2d Cir. 1993) (holding that, even where

the original parties had consented, “[w]ithout the consent of the

intervenors, the magistrate judge’s order has the effect only of a report

and recommendation to the district judge” (quotation marks omitted));

accord, Stackhouse v. McKnight, 168 F. App’x 464, 466 (2d Cir. 2006)

(“[W]e have held that a district judge must rule on a motion to intervene

12
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brought by a third party, unless the party making the motion also

specifically consents to having the magistrate judge rule on it.”); see also

Stutts v. De Dietrich Group, No. 03-CV-4058, 2005 WL 3158038, at *2 n.1

(E.D.N.Y. Nov. 28, 2005) (Go, M.J.) (citing N.Y. Chinese TV Programs,

Inc., and finding that, “[s]hould any party now seek to object, this order

shall have the effect only of a report and recommendation to the district

judge” (quotation marks omitted)).  In light of these decisions, and out of

an abundance of caution, this opinion has been formatted as a report and

recommendation to the assigned district judge. 

B. Standards Governing Intervention

1. Intervention as of Right

In its motion, the CN claims entitlement to intervene in this action as

a matter of right under Rule 24(a)(2) of the Federal Rules of Civil

Procedure.  That rule provides, in pertinent part, that 

[o]n timely motion, the court must permit anyone to
intervene who. . . claims an interest relating to the
property or transaction that is the subject of the
action, and is so situated that disposing of the action
may as a practical matter impair or impede the
movant’s ability to protect its interest, unless existing
parties adequately represent that interest.

Fed. R. Civ. P. 24(a)(2).  To qualify for intervention as a matter of right, a
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proposed intervenor must “‘(1) file a timely motion; (2) show an interest in

the litigation; (3) show that its interest may be impaired by the disposition

of the action; and (4) show that its interest is not adequately protected by

the parties to the action.’”  D’Amato v. Deutsche Bank, 236 F.3d 78, 84

(2d Cir. 2001) (quoting In re Holocaust Victim Assets Litig., 225 F.3d 191,

197 (2d Cir. 2000)); accord, Hoblock v. Albany Cnty. Bd. of Elections, 

233 F.R.D. 95, 98 (N.D.N.Y. 2005) (Kahn, J.).  If any of these four

requirements is not satisfied, intervention as a matter of right must be

denied.   D’Amato, 236 F.3d at 84.5

The parties opposing the CN’s motion have attempted to engraft a standing5

requirement into the Rule 24(a)(2) calculus.  The question of whether standing is a
requirement for intervention appears to be an issue on which the circuits disagree. 
See, e.g., Sokaogon v. Chippewa Cnty. v. Babbitt, 214 F.3d 941, 946 (7th Cir. 2000)
(listing cases).  It is clear, however, that in the Second Circuit “there is no Article III
standing requirement . . ., with an intervenor only needing to meet the Rule 24(a)
requirements and have an interest in the litigation, if there is already a case or
controversy in existence between the original parties to litigation who have standing.” 
Hoblock, 233 F.R.D at 97 (citing U.S. Postal Serv. v. Brennan, 579 F.2d 188, 190 (2d
Cir 1978)); cf. Kirkland v. N.Y. State Dep’t of Corr. Servs., 711 F.2d 1117 (2d Cir.
1983) (reviewing the district court’s decision to permit intervenors’ motion without
considering whether they had standing).  

Notwithstanding the court’s pronouncement in Hoblock, both the ON and
plaintiffs argue that, in this case, the CN must establish independent standing because
(1) “the existing parties no longer present a live case or controversy, and  . . . [(2)] a
case or controversy regarding Oneida trust land would not, in any event, be relevant to
the Cayugas’ IGRA-based issues.”  Dkt. No. 288 at 10; see also Dkt. No. 290 at 12-17. 
I reject the first of those two arguments because the ON, the party advancing such
theory, has not cited any legal authority for that position, nor has the court found any. 
Moreover, the argument is illogical.  It suggests that the court no longer has jurisdiction
over the case in general simply because the parties have agreed to the terms of a
tentative settlement agreement that, before taking effect, must be approved by
municipal and tribal governments, and then submitted to the court for approval. 
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2. Permissive Joinder

Should it not qualify for intervention as a matter of right, in the

alternative, the CN requests permission to intervene under Rule 24(b),

which provides that, “[o]n timely motion, the court may permit anyone to

intervene who. . . has a claim or defense that shares with the main action

a common question of law or fact.”  Fed. R. Civ. P. 24(b)(1)(B).  “Rule

24(b) necessarily vests broad discretion in the district court to determine

the fairest and most efficient method of handling a case with multiple

parties and claims.”  Secs. & Exch. Comm’n v. Everest Mgmt. Corp., 475

F.2d 1236, 1240 (2d Cir. 1972); accord, Cantazano by Catanzano v.

Wing, 103 F.3d 223, 234 (2d Cir. 1996).  When deciding whether to

exercise that discretion in favor of allowing intervention, “a court must

examine whether intervention will prejudice the parties to the action or

cause [undue] delay.”  Envirco Corp. v. Clestra Cleanroom, Inc., No. 98-

CV-0120, 2002 WL 31115664, at *4 (N.D.N.Y. Sept. 24, 2002) (Munson,

J.) (citing D’Amato, 236 F.3d at 84); accord, Hoblock, 233 F.R.D. at 98. 

“[W]here settlement is ‘tentative,’ the underlying dispute ‘is not moot.’”  British Int’l Ins.
Co. Ltd. v. Seguros La Republica, S.A., 354 F.3d 120, 123 (2d Cir. 2003) (quoting
Coopers & Lybrand v. Livesay, 347 U.S. 463, 465 n.3 (1978)).  The second argument
is equally unpersuasive because, although the plaintiffs and ON have attempted to
recast it as an inquiry regarding standing, it speaks directly to the requirement under
Rule 24(a) that a proposed intervenor demonstrate an interest in the action.

15
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“Additional relevant factors include the nature and extent of the

intervenors’ interests, the degree to which those interests are adequately

represented by other parties, and whether parties seeking intervention will

significantly contribute to full development of the underlying factual issues

in the suit and to the just and equitable adjudication of the legal questions

presented.”  H.L. Hayden Co. of N.Y., Inc. v. Siemens Med. Sys., Inc.,

797 F.2d 85, 89 (2d Cir. 1986) (quotation marks omitted).  

C. Analysis of the CN Motion for Intervention by Right

1. Whether the CN Has an Interest in the Action that May
Be Impaired by the Case’s Disposition

The court must first determine whether the CN has an interest in this

action, and whether that interest may be impaired by the contemplated

disposition.  This action is exceedingly narrow in scope.  In their

complaints, plaintiffs seek review of an agency determination to take land

into trust for the benefit of the ON.  Accordingly, it would be disingenuous

to suggest that the CN has any interest in the parties’ underlying dispute

as originally constituted, and the CN does not argue otherwise.  

The scope of the action, however, was materially broadened by the

parties with their tentative settlement agreement.  If approved by the

court, the terms of the agreement would require the State to recognize an
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otherwise non-existent, exclusive right on the part of the ON to operate

Class III gaming in a ten-county territory that includes Cayuga County,

where a significant portion of the CN’s land is located.  The CN argues

that such a commitment by the State would effectively eliminate its right to

engage in good-faith negotiations with the State, under the IGRA, to enter

into a Tribal-State compact in the event it seeks to conduct Class III

gaming on its land.   Although the State contends that the proposed6

agreement does not impede its ability to negotiate with the CN under the

IGRA, this assertion is illusory.  In light of its proposed promise to the ON

to deny any person or entity the right to conduct gaming in Cayuga

County, it would be impossible, without breaching that obligation, to

engage in a good-faith negotiation with the CN if it were to seek a Tribal-

State compact for Class III gaming in Cayuga County in the future.  

Because of this provision, and the indisputable right of the CN to reach

out to the State to negotiate a Tribal-State compact under the IGRA, I find

that the CN has demonstrated an interest in the litigation, and that the

Under the IGRA, “[a]ny Indian tribe having jurisdiction over the Indian lands6

upon which a class III gaming activity is . . . to be conducted, shall request the State in
which such lands are located to enter into negotiations for the purpose of entering into
a Tribal-State compact . . . . Upon receiving such a request, the State shall negotiate
with the Indian tribe in good faith to enter into such a compact.”  25 U.S.C. §
2710(d)(3)(A). 
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interest may be impaired by the disposition of the action if the settlement

agreement is approved.  

In arriving at this conclusion, I have carefully considered the

argument by the parties to this action that whatever interest the CN has in

the case is too attenuated to permit intervention.  Among the grounds

raised in opposition to the CN motion to intervene is the contention that,

historically, the CN has not expressed any desire to conduct Class III

gaming, and that, in the pending petition to the government to place land

into trust, the CN disavowed the desire to conduct Class III gaming. 

These facts, however, do not sway my decision.  That the CN has never

expressed an interest in Class III gaming does not diminish its rights

under the IGRA.  The provisions under that act do not include any terms

that would suggest an Indian nation must exercise its rights conferred

thereunder by any certain time, or that, under any circumstances, it is

deemed to have waived those rights.  Moreover, although it is true that a

number of events must occur for the CN to be positioned to petition the

State to engage in negotiations under the IGRA, such contingencies do

not eliminate that nation’s right to request that the State enter into

discussions, in good faith, over the terms of a Tribal-State compact. 

18

Case 6:08-cv-00644-LEK-DEP   Document 300   Filed 09/11/13   Page 18 of 28



For all of these reasons, I conclude that the CN has an interest,

however attenuated it may be, in this litigation in light of the terms of the

parties’ proposed settlement agreement, which substantially expanded the

focus of this action, and which threatens to interfere with the CN’s right to

seek a Tribal-State compact for Class III gaming in Cayuga County under

the IGRA.  See Kirkland v. N.Y. State Dep’t of Corr. Servs., 711 F.2d

1117, 1125-28 (2d Cir. 1983) (granting non-minority corrections officers’

motion to intervene for the limited purpose of objecting to settlement of a

class action suit brought by minority corrections sergeants, where the

settlement terms threatened to result in practices adversely affecting the

intervenors’ expectation of promotion).  

2. Whether the CN’s Interest Is Adequately Represented

The next relevant inquiry is whether the CN’s interest, as identified

above, is adequately represented by any of the existing parties to this

case.  Clearly, neither plaintiffs nor the ON have demonstrated any

interest in protecting the rights of the CN in connection with the tentative

settlement.  Counsel for the United States was asked during oral

argument on the motion whether, in his view, his client adequately

represents the CN’s interests in this litigation and in connection with the
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settlement, and candidly responded that the government did not.  Later, in

rebuttal, the attorney for the United States retreated somewhat from that

position by noting that the overarching obligation on the part of his client is

to protect the interests of all American Indians.  Nonetheless, I conclude

that, insofar as the proposed settlement agreement in this action is

concerned, the existing parties do not adequately represent the interests

of the CN.

3. Whether the CN’s Motion to Intervene Is Timely  

The next relevant inquiry concerns the timing of the intervention

application.  For purposes of a motion for leave to intervene, the question

of timeliness implicates a flexible concept not susceptible of a precise

definition.  In re Tribune Co. Fraudulent Conveyance Litig., Nos. 11-MD-

2296, 12-MC-2296, 2013 WL 1960592, at *2 (S.D.N.Y. May 14, 2013). 

When assessing this factor, a court must evaluate the totality of

circumstances using its sound discretion.  D’Amato, 236 F.3d at 84. 

Factors that inform the timeliness analysis include

‘(1) how long the applicant had notice of the interest
before he made the motion to intervene; (2) prejudice
to existing parties resulting from any delay; (3)
prejudice to the applicant if the motion is denied; and
(4) any unusual circumstances militating for or
against a finding of timeliness.’
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D’Amato, 236 F.3d at 84 (quoting U.S. v. Pitney Bowes, Inc., 25 F.3d 66,

70 (2d Cir. 1994)) (alteration omitted).

With respect to the first consideration, it is undisputed that the CN

filed its motion to intervene shortly after learning that the proposed

settlement agreement would effectively foreclose its right to engage in

meaningful negotiations with the State for Tribal-State compact under the

IGRA.  After it became public, on May 16, 2013, that the existing parties to

the litigation had reached an agreement, the CN obtained a copy of the

agreement five days later, and in less than a month thereafter, it had filed

its motion.  Accordingly, I find that the CN timely filed its application with

the court.

Turning to the second sub-factor – prejudice to the existing parties

resulting from any delay – it does not appear that the parties, including the

ON, will suffer any discernible prejudice in the event the CN is permitted to

intervene for the sole purpose of objecting to the settlement.  Although in

their memorandum plaintiffs suggest that the CN’s motion to intervene is

aimed solely at “disrupting and delaying a landmark settlement,” they have

not provided the court with any details concerning that anticipated delay. 

By way of example, none of the parties have claimed that the intervention
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of the CN would alter the parties’ positions with respect to the agreement. 

Although I am acutely aware of the historic nature of the settlement

agreement, any delay threatened by the CN’s intervention would be

minimal, at best.  Permitting intervention would result in the CN filing an

objection to the settlement agreement at the time the parties submit it to

the court for approval.  Denying intervention, however, could well result in

the court permitting the CN to file papers opposing the settlement in an

amicus curiae capacity.  Accordingly, in either event, the anticipated delay

would be the same, and there is no reason to believe that granting

intervention could have the effect of protracting the settlement approval

process.   Because the parties have not indicated that their positions7

related to the settlement agreement would change if the CN’s motion was

granted, and because any delay in bringing this action to a close would be

minimal if intervention is permitted, I find that the existing parties will suffer

little, if any, prejudice if the CN is permitted to intervene.  Compare

To the contrary, it could be argued that a denial of the pending motion could7

delay final approval, in light of the CN’s right to immediately appeal the decision to the
Second Circuit, thereby potentially halting the approval process.  See Shore v.
Parklane Hosiery Co., Inc., 606 F.2d 354, 356 (2d Cir. 1979) (“A denial of leave to
intervene of right is appealable as a final order.  N.Y. Public Interest Research Group,
Inc. v. Regents of the Univ., 516 F.2d 350, 351 n.1 (2d Cir. 1975).  An order granting
intervention is not. Ionian Shipping Co. v. British Law Ins. Co., 426 F.2d 186, 1883 (2d
Cir. 1970).”).
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D’Amato, 236 F.3d at 84 (affirming district court’s denial of motion to

intervene where the proposed intervenor filed its motion only three days

before the court was scheduled to conduct a fairness hearing regarding

settlement and the proposed intervenor sought to add parties to the

action, which the court found “would potentially derail the settlement and

prejudice the existing parties”).

On the other hand, the prejudice facing the CN if its motion is denied

is more tangible at this juncture.  If the court denies the motion to

intervene, the CN’s only available avenue for objecting to the settlement

agreement is through amicus curiae status, at the discretion of the court. 

Even if granted, such status does not provide the CN with a right to

appeal the final determination.  If the settlement agreement in this case is

approved, the term of that agreement to which the CN objects would take

effect and its ability to engage in a good-faith negotiation with the State for

a Tribal-State compact under the IGRA would effectively be foreclosed. 

At that juncture, the prospect of the CN obtaining authorization to

undertake Class III gaming in Cayuga County would be remote, and the

procedure it would have to undertake to gain authorization would be

complex.  Specifically, because the State could not engage in a good-faith
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negotiation with the CN in light of its obligations to the ON under the

settlement agreement, the CN would be forced to file suit under the IGRA. 

25 U.S.C. § 2710(d)(7)(A)(i).  The State has already suggested it would

likely assert its Eleventh Amendment immunity in that action.   In that8

scenario, it is unclear whether the CN would have a viable remedy.  See

25 U.S.C. § 2710(d)(7)(B)(vii) (providing that, where the state does not

consent to a compact before a mediator after an Indian tribe files suit

pursuant to section 2710(d)(7)(A), the Secretary of the Interior “shall

prescribe . . . procedures. . . under which class III gaming may be

conducted on the Indian lands”); 25 C.F.R. Pt. 291.3 (“An Indian tribe may

ask the Secretary [of the Interior] to issue Class III gaming procedures

when . . . (a) [t]he Indian tribe submitted a written request to the State to

enter into negotiations to establish a Tribal-State compact . . .; (b) [t]he

State and Indian tribe failed to negotiate a compact . . .; (c) [t]he Indian

tribe initiated a cause of action in Federal district court against the State

alleging that the State did not . . .respond in good faith[] to the request . . .

to negotiate such a compact; (d) [t]he State raised an Eleventh

See Seminole Tribe of Fla. v. Fla., 517 U.S. 44, 47 (1996) (holding that the8

Eleventh Amendment bars suits by an Indian tribe against a state that refuses to
negotiate a Tribal-State compact and does not consent to suit).
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Amendment defense to the tribal action; and (e) [t]he Federal district court

dismissed the action due to the State’s sovereign immunity under the

Eleventh Amendment.”); but see Seminole Tribe of Fla., 517 U.S. at 74

n.18 (reserving ruling on whether an Indian tribe has a right under the

IGRA, upon dismissal of the tribe’s action against the state in light of the

Eleventh Amendment, to petition the Secretary of the Interior to prescribe

regulations governing Class III gaming on tribal land); Texas v. United

States, 497 F.3d 491, 509 (5th Cir. 2007) (concluding that the Secretary of

the Interior did not have the administrative authority to promulgate 25

C.F.R. Pt. 291).   9

Although the parties emphasize that the CN has never sought the

right to operate Class III gaming on its lands, including in its most recent

petition to the government to take land into trust on its behalf, that

argument suggests that, under the IGRA, an Indian tribe must petition the

State for a compact within a specific time frame.  This, however, is not the

Interestingly, in its memorandum of law opposing the CN’s motion to intervene,9

defendant United States, citing 25 C.F.R. Pt. 291, only goes so far as to state that, “if
the State invokes its Eleventh Amendment immunity to suit to dismiss such litigation,
DOI regulations would likely provide Cayuga with a separate administrative remedy.” 
United States’ Memo. of Law (Dkt. No. 289) at 10 (emphasis added).  In conjunction
with the Fifth Circuit’s decision in Texas, such an equivocal statement does not provide
the court with confidence that, in the event the State asserts its Eleventh Amendment
immunity in any suit by the CN under the IGRA, the CN would have any meaningful
recourse to gain authorization to conduct Class III gaming in Cayuga County.  
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case; the IGRA affords a tribe the right to seek a gaming compact with the

State at any time.  

In sum, I conclude that the CN would suffer prejudice if not

permitted to intervene because, if and when it seeks Class III gaming

under the IGRA, in the event the settlement agreement is ratified by the

court and it later decides to provide Class III gaming in Cayuga County, it

would be forced to engage in potentially meaningless negotiations with the

State, commence litigation against the State, wait for the suit to be

dismissed based upon the State’s likely assertion of Eleventh Amendment

immunity, and then petition the Secretary of the Interior to prescribe

gaming procedures that the Secretary may not be authorized to prescribe. 

Intervention could, at least, curtail such prejudice by allowing the CN to

make its objections as a party to the case prior to the agreement’s

approval, and appeal to the Second Circuit from any settlement approval if

necessary and appropriate.

For all of these reasons, it seems clear that, on balance, the timing

analysis weighs in favor of permitting the CN to intervene.  Accordingly, I

recommend that the motion be granted for the sole purpose of permitting

the CN to object to the settlement agreement.  See Kirkland, 711 F.2d at
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1128 (granting motion to intervene for the sole purpose of objecting to the

settlement); accord, Reid v. State of N.Y., 570 F. Supp. 1003, 1004 n.1

(S.D.N.Y. 1983).

IV. SUMMARY AND RECOMMENDATION

Based upon my findings that the CN has an interest in this litigation,

albeit solely by virtue of the parties’ proposed settlement agreement, it

risks impairment of that interest if the settlement agreement is approved,

its interests are not adequately represented by any of the existing parties,

and its request for intervention is timely, it is hereby respectfully

RECOMMENDED that the Cayuga Indian Nation’s motion to

intervene (Dkt. No. 280) be GRANTED for the sole purpose of permitting it

to lodge objections to the parties’ settlement agreement; and it is further

RECOMMENDED that neither the intervention of the Cayuga Indian

Nation, nor any of its objections to the proposed settlement agreement

shall preclude the approval of such agreement if the court otherwise finds

it acceptable. 

NOTICE: Pursuant to 28 U.S.C. § 636(b)(1), the parties may lodge

written objections to the foregoing report.  Such objections must be filed

with the clerk of the court within FOURTEEN days of service of this report.
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 FAILURE TO SO OBJECT TO THIS REPORT WILL PRECLUDE

APPELLATE REVIEW.  28 U.S.C. § 636(b)(1); Fed. R. Civ. P.  6(a), 6(d),

72; Roldan v. Racette, 984 F.2d 85 (2d Cir. 1993).

It is hereby ORDERED that the clerk of the court serve a copy of

this report and recommendation upon the parties in accordance with this

court’s local rules.

Dated: September 11, 2013
Syracuse, New York
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