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The opposition briefs portray the Cayuga Nation ("the Nation") as seeking to torpedo the 

routine, ministerial approval of a settlement agreement that has nothing to do with it. To be sure, 

this action began as a land-into-trust challenge. But the parties have chosen to expand its scope 

to include numerous other issues, one of which directly and adversely impacts the Nation. 

Specifically, they have agreed that the OIN will have exclusive rights to conduct casino gaming 

in a ten-county region — and, thus, that the State will never permit the Cayuga Nation to conduct 

casino gaming on its own reservation lands in Cayuga County. 

The parties seek to cloak their Settlement Agreement with judicial authority, by requiring 

that the Court approve and enforce its terms. The Court therefore has a duty to ensure that the 

Agreement is lawful and does not prejudice third parties. And the briefs confirm that the 

Agreement's exclusivity provision — which is unprecedented in its lack of a carve-out for another 

Indian nation to conduct gaming on its own reservation — grossly prejudices the Nation. The 

State is obligated to negotiate with the Nation in good faith for a gaming compact. Yet the 

OIN's brief makes clear that, under the Agreement, the State's assent to a Cayuga Nation casino 

in Cayuga County will constitute a breach costing the State many millions of dollars a year. The 

State, meanwhile, absurdly asserts that it remains free to negotiate with the Nation for a casino in 

Cayuga County, even though it is barred from consummating any such agreement. And the 

United States, for its part, simply asserts that it will not be bound by the Agreement's terms — 

even though dismissal of the land-into-trust action depends upon the federal defendants signing 

and submitting a stipulation "incorporating the terms of this Agreement." Agreement at 12. 

At this stage, of course, the Court need not decide the merits of the Nation's position. 

The Nation merely requests the opportunity to be heard. And to be clear, the Nation did not want 
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to be part of this litigation, nor does it wish the parties any ill will. But the parties have 

structured their settlement in a manner that leaves the Nation with no choice but to intervene. 

I. 	The Nation's Interest Is Sufficiently Concrete And Immediate. 

The State and OIN's main argument — advanced under the various headings of standing, 

ripeness, and the absence of a legally protectable interest as required by Rule 24 — is that the 

Nation's interest in protecting its gaming rights in Cayuga County is insufficiently concrete and 

immediate to justify intervention. This contention fails. 

As an initial matter, the Nation need not establish standing at all. As the Second Circuit 

has held, where a "case or controversy" already is before the court, there is "no need to impose 

the standing requirement on the proposed intervenor," U.S. Postal Serv. v. Brennan, 579 F.2d 

188, 190 (2d Cir. 1978). That rule applies here: a case or controversy is pending in the form of 

the land-into-trust litigation. The OIN's suggestion that "the existing parties no longer present a 

live case or controversy" (OIN Br. 8) because they have chosen to settle their dispute proves too 

much: if that were so, the Court would lack jurisdiction to review and approve the Agreement. 

Unsurprisingly, the parties cite no case holding that an intervenor must demonstrate its 

own standing to challenge a settlement agreement. Instead, they rely on Diamond v. Charles, 

476 U.S. 54, 68-69 (1986). But that case involved an intervenor's standing to appeal when the 

losing party declined to do so. Thus, the intervenor needed to establish its own standing. The 

Court expressly did not address "whether a party seeking to intervene before a District Court 

must satisfy not only the requirements of Rule 24(a)(2), but also the requirements of Art. Ill," id. 

— a question that, as just noted, has long been settled in this Circuit. 

In any event, the Nation's interest in this litigation is sufficiently concrete and imminent 

to permit intervention — whether viewed under Article III or under Rule 24's requirement that the 
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Nation have a "direct, substantial, and legally protectable interest." Wash. Elec. Coop., Inc. v. 

Mass Mun. Wholesale Elec. Co., 922 F.2d 92, 97 (2d Cir. 1990). The Agreement bars the State 

from allowing Class Ill gaming by the Nation in Cayuga County. The Nation has a stated desire 

to conduct such gaming, and it has asked the State to negotiate a compact. The Agreement's 

exclusivity provision immediately disables the State from negotiating in good faith. Thus, the 

harm alleged by the Nation is "concrete and particularized," and "actual or imminent." Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 560 (1992) (reciting Article III standard). That harm 

likewise establishes the requisite interest under Rule 24. Wash. Elec. Coop., 922 F.2d at 97.1  

The parties' contrary arguments lack merit. First, the State alone contends that the 

Nation does not even have the right to seek negotiations because it supposedly lacks 

"jurisdiction" over its lands, as required by IGRA. State Br. 9; 25 U.S.C. § 2710(d)(1)(A)(i). 

The State grounds this argument in City of Sherrill v. Oneida Indian Nation, 544 U.S. 197 

(2005). But City of Sherrill did not address IGRA's requirement that an Indian nation have 

"jurisdiction" over its lands.2  It held only that the OIN could not assert immunity from local 

property taxes on reacquired reservation lands. The National Indian Gaming Commission 

(NIGC) — the federal body responsible for regulating Indian gaming — has made clear after City 

The State also contends that the Nation's motion lacks "prudential ripeness," State Br. 12-14, 
but it cites no case applying that doctrine to intervention. In any event, the Nation's objections 
to the Agreement are ripe because the parties concede that they plan to file the Agreement with 
this Court shortly and, as discussed in the text, the Agreement's approval would immediately 
obstruct the Nation's rights with respect to Class III gaming in Cayuga County. 
2 The State cites Mach-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Engler, 173 F. 
Supp. 2d 725 (W.D. Mich. 2001) but there, the Band conceded that it did not satisfy IGRA's 
"jurisdiction" requirement. Id. at 727-28. And none of the post-City of Sherrill cases involving 
the Nation has considered whether the Nation has "jurisdiction" over its land for purposes of 
IGRA. See Cayuga Indian Nation v. Pataki, 413 F.3d 266 (2d Cir. 2005) (barring Nation's land 
claim for damages); Cayuga Indian Nation v. Village of Union Springs, 390 F. Supp. 2d 203, 206 
(N.D.N.Y. 2005) (holding that local zoning laws apply to Nation land); Cayuga Indian Nation v. 
Seneca County, 890 F. Supp. 2d 240 (W.D.N.Y. 2012) (barring foreclosure on Nation land). 
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of Sherrill that IGRA's "jurisdiction" requirement is satisfied so long as an Indian nation 

conducts gaming on its own reservation.3  

Moreover, the State's argument cannot be squared with the OIN's own gaming practices. 

The OIN has conducted Class III gaming for two decades, pursuant to an OIN-State Class III 

compact signed in 1993, on land identically situated to the Nation's in all material respects. 

Specifically, the OIN's Turning Stone Casino Resort is located on reacquired land within the 

OIN reservation that is not yet held in trust. As such, neither the State nor the OIN can credibly 

argue that the Cayuga Nation's identically situated lands are ineligible for gamine 

Second, and relatedly, the OIN and the State fixate on the fact that the Nation has 

disclaimed any intention to conduct Class III gaining on the 125 acres that are the subject of its 

pending trust application. OIN Br. 9; see State Br. 10-11. But the Nation owns other land within 

its reservation as well, including land in Cayuga County. Indeed, the majority of the Nation's 

64,000-acre reservation is in Cayuga County. And as the OIN's own practices at Turning Stone 

confirm, reservation lands are eligible for gaming even when they are not held in trust. 

Third, the parties suggest that IGRA contains other prerequisites to good-faith 

negotiations that the Nation has not satisfied. In particular, they contend that the Nation's 

interest is contingent because it lacks an NIGC-approved Class III gaming ordinance. State Br. 

8; OIN Br. 9; 25 U.S.C. § 2710(d)(1)(A). Yet the Second Circuit has made clear that this is not a 

3  See Ur. from Penny J. Coleman, NIGC Acting General Counsel, to Judith Kammins Albietz, 
Attorney for Buena Vista Rancheria of Me-Wuk Indians (June 30, 2005) at 12, available at 
http://www.nigc.gov/Reading_Room/Indian_Land_Opinions/Buenayista_Rancheria_of  Me-
Wuk_Indians.aspx. 
4  The State is wrong to suggest that the Nation's reservation no longer exists at all. The New 
York Court of Appeals and "every federal court" to consider the question have held that the 
Nation's reservation remains intact. Cayuga Indian Nation of N.Y v. Gould, 930 N.E.2d 233, 
247 (N.Y. 2010). The Second Circuit has also repeatedly held that the OIN's reservation -
identically situated to the Cayuga Nation's — still exists. See Oneida Indian Nation of N.Y. v. 
Madison Cnty., 665 F.3d 408, 443 (2d Cir. 2011). 
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prerequisite to a tribe's entitlement to good-faith negotiations. See Mashantucket Pequot Tribe 

v. Conn., 913 F.2d 1024, 1028-29 (2d Cir. 1990). And although the OIN criticizes the Nation 

(OIN Br. 10) for not having identified a specific parcel for gaming in Cayuga County, nothing in 

IGRA requires the Nation to propose a specific site as a precondition to negotiations. 

Fourth, the parties contend (State Br. 23; OIN Br. 18-20) that the Nation does not meet 

Rule 24(a)(2)'s requirement that "disposing of the action may as a practical matter impair or 

impede [its] ability to protect its interest" because IGRA contemplates a suit against a State for 

failing to negotiate in good faith. But the Supreme Court has held that state sovereign immunity 

bars such a suit, and one court has invalidated DOI's administrative scheme for challenging a 

failure to negotiate in good faith. Seminole Tribe v. Florida, 517 U.S. 44 (1996); Texas v. United 

States, 497 F.3d 491 (5th Cir. 2007). Even if a challenge proceeded on the merits, moreover, the 

State would point to the approved Agreement, and the massive penalties accompanying a breach, 

as a "good faith" justification for denying Class III gaming by the Nation in Cayuga County. 

The uncertainty of a future legal challenge to the State's failure to negotiate in good faith 

confirms that, at a minimum, approval of the Agreement "may as a practical matter" impair the 

Nation's ability to protect its interest. Fed. R. Civ. P. 24(a)(2) (emphasis added). 

Finally, the parties argue that the State is able to negotiate in good faith despite the 

Settlement Agreement's exclusivity provision. See, e.g., State Br. 11-12, 23; OIN Br. 10-11, 19. 

But that is a merits argument in favor of approval of the Agreement, not an argument against 

intervention in the first place. See Brennan v. NY. City Bd. of Educ., 260 F.3d 123, 129 (2d Cir. 

2001) ("Except for allegations frivolous on their face, an application to intervene cannot be 

resolved by reference to the ultimate merits of the clams which the intervenor wishes to assert 

following intervention." (quoting Oneida Indian Nation v. New York, 732 F.2d 261, 265 (2d Cir. 
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1984)) (alteration omitted)). The same is true of the United States' argument (Br. 6-9) that 

submitting the Agreement for court approval would not violate its trust obligation towards the 

Cayuga Nation. At this stage, the Cayuga Nation asks only for an opportunity to be heard and to 

have its views considered; it would be premature for the Court to reach the merits of its claims. 

II. 	Intervention Is The Appropriate Vehicle For The Nation To Protect Its Interest. 

Separate from their arguments that the Nation's interest in the Settlement Agreement is 

too speculative or contingent, the parties advance a host of reasons why intervention supposedly 

is the wrong vehicle for the Nation to protect that interest. None has merit. 

A. 	Approval Of The Agreement Directly Threatens The Nation's Interest. 

The OIN and the State oppose intervention (State Br. 21; OIN Br. 15-16) on the ground 

that the Nation's interest is unrelated to the Department of Interior's decision to take OIN land 

into trust, the original subject of this action. Yet the parties have chosen to expand the action's 

scope by asking the Court to approve and enforce a far-reaching settlement agreement that grants 

the OIN gaming exclusivity many miles from its lands. Courts routinely allow a nonparty to 

intervene to object to a settlement that will prejudice its interests, even if the nonparty has "no 

cognizable interest in the judgment." Vladimir v, U.S. Banknote Corp., 976 F. Supp. 266, 267 

(S.D.N.Y. 1997); see Kirkland v. N Y. State Dep't of 	Servs., 711 F.2d 1117, 1128 (2d Cir. 

1983) (court "granted intervenors the intervention rights to which their interest entitled them 

when he permitted them to intervene solely to object to the settlement."); Wilder v. Bernstein, 

965 F.2d 1196, 1199 (2d Cir. 1992) (assessing claims by intervenors permitted to intervene "for 

the limited purpose of opposing the proposed settlement"); United States v. Alex Brown & Sons, 

Inc., 169 F.R.D. 532, 534 (S.D.N.Y. 1996) (allowing intervention "for the limited purpose" of 

objecting to a proposed protective order within a consent decree). 
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Against that background, there is no merit to the argument that the Nation has not 

presented a "claim or defense" supporting intervention. State Br. 23-25; OIN Br. 20. As Judge 

Kahn has noted, Rule 24(a) does not require a "claim or defense" for as-of-right intervention. 

Rather, "a protectable interest alone, even apart from any actual claim or the ability to file a 

separate action, may be sufficient for a court to grant intervention." Hoblock v. Albany County 

Bd. of Elections, 233 F.R.D. 95, 100 (N.D.N.Y. 2005). In fact, the "strongest case for 

intervention is not where the aspirant for intervention could file an independent suit, but where 

the intervenor-aspirant has no claim against the defendant yet a legally protected interest . 

could be impaired by the suit." Id. (quoting Solid Waste Agency of N Cook Cnty. v. U.S. Army 

Corps of Eng 'rs, 101 F.3d 503, 507 (7th Cir. 1996)). That is exactly the Nation's plight here. 

Rule 24(b), concerning permissive intervention, does use the phrase "claim or defense." 

Yet these words "are not to be read in a technical sense, but only require some interest on the 

part of the applicant." Dow Jones & Co. v. U.S. Dep't of Justice, 161 F.R.D. 247, 254 (S.D.N.Y. 

1995) (Sotomayor, J.); see Brooks v. Flagg Bros., Inc., 63 F.R.D. 409, 415 (S.D.N.Y. 1974). 

Here, the parties have asked this Court to endorse a settlement that violates a nonparty's rights. 

Rule 24 is flexible enough to accommodate intervention in such a situation. See In re Tribune 

Co. Fraudulent Conveyance Litig., No. 11 MD 2296 RJS, 2013 WL 1960592, at *2 (S.D.N.Y. 

May 14, 2013) ("Rule 24 provides the flexibility necessary to cover the multitude of possible 

intervention situations . . . [and] common sense demands that consideration . . be given to 

matters that shape a particular action or particular type of action" (quoting United States v. 

Hooker Chems. & Plastics Corp., 749 F.2d 968, 983 (2d Cir. 1984) (Friendly, J.))). 

Both the State and the OIN rely on Sokaogon Chippewa Community v. Babbitt, 214 F.3d 

941 (7th Cir. 2000), which upheld denial of the St. Croix Indian Nation's motion to intervene to 
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oppose a settlement that could lead to a casino with "a detrimental impact on [St. Croix] gaming 

revenues." Id. at 943. The Court held that the St. Croix had no protectable interest in excluding 

a competitor from the market. See id at 946. That case is inapposite. The Cayuga Nation does 

not seek to block competition from the OIN. Rather, it seeks to object to a provision of the 

Agreement that would unlawfully bar the Nation itself from operating a casino within the 

majority of its own reservation. And the Nation — unlike the intervenor in Sokaogon — had no 

reason to think a settlement might prejudice its rights until after the settlement was announced.s  

Alternatively, the parties argue that permissive intervention would "unduly delay or 

prejudice adjudication of the original parties' rights," Fed. R. Civ. P. 24(b)(3), and would "inject 

collateral issues into an existing action." State Br. 23-25; OIN Br. 20-21. But these arguments 

miss the point. The parties themselves have elected to submit the Agreement for the Court's 

approval and enforcement. Once they do that, the Court will be required to consider whether the 

exclusivity provision is lawful, reasonable, and consistent with the rights of third parties. See 

Donovan v. Robbins, 752 F.2d 1170, 1176 (7th Cir. 1985). Intervention will simply ensure that 

the Court considers the Nation's arguments. Compare SEC v. Canadian Javelin Ltd., 64 F.R.D. 

648, 650-51 (S.D.N.Y. 1974) (cited at OIN Br. 21) (rejecting would-be intervenor's effort to 

disrupt settlement and seek relief "not within [the court's] power"). 

B. 	The Cayuga Nation Has Complied With Rule 24(c). 

The State and the OIN also oppose intervention (State Br. 16-17; OIN Br. 21-23) on the 

ground that the Nation's Notice of Intended Objections does not satisfy Rule 24(c)'s requirement 

of a "pleading." That hyper-technical argument has no merit. Rule 24(e)' s purpose is merely "to 

inform the court of the grounds upon which intervention is sought" and "to inform parties against 

5 For this reason, the State's timeliness argument has no merit: the Nation had no reason to think 
intervention was necessary until May 16, 2013, when the Agreement first became public. 
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whom some right is asserted or relief sought, so they may be heard before the court passes upon 

the application." Int'l Bhd. of Teamsters v. Keystone Freight Lines, Inc., 123 F.2d 326, 328 

(10th Cir. 1941). Accordingly, courts in this Circuit have deemed the rule satisfied as long as a 

movant's papers explain the position it seeks to advance by intervening. See Werbungs Und 

Commerz Union Austalt v. Collectors' Guild, Ltd., 782 F. Supp. 870, 874 (S.D.N.Y. 1991) (rule 

satisfied where movant submitted "affidavits and briefs which set forth sufficient facts and 

allegations to give all parties notice of its claims."); Blesch v. Holder, No. 12-cv-1578, 2012 WL 

1965401, at *2 (E.D.N.Y. May 31, 2012) (rule satisfied where movant's "position on this 

litigation is clearly articulated in its motion papers"); Tachiona ex rel. Tachiona v. Mugabe, 186 

F. Supp. 2d 383, 393 n.8 (S.D.N.Y. 2002) ("Where . . . the position of the movant is apparent 

from other filings and where the opposing party will not be prejudiced, Rule 24(c) permits a 

degree of flexibility with technical requirements."). Here, the Nation's papers amply satisfy 

Rule 24(c) by advising all parties and the Court of its objections to the Agreement. The parties' 

arguments about the merits of those objections merely confirm the Nation's compliance.6  

C. Sovereign Immunity Does Not Bar Intervention. 

The State claims that its sovereign immunity bars intervention. That contention borders 

6  The United States and the OIN cite Abramson v. Pennwood Investment Corp., 392 F.2d 759 (2d 
Cir. 1968) to demand strict compliance with the rule. But "more recent Second Circuit 
decisions" take "a lenient approach to the requirements of Rule 24(c)." In re Tribune Company, 
2013 WL 1960592 at *2 n.3 (internal quotation marks omitted). For example, in Wilder, the 
court upheld intervention to oppose a settlement even though "no petition for intervention was 
filed," but only "letters, memoranda, and affidavits objecting to the stipulation." 965 F.2d at 
1200. In Bridgeport Guardians, Inc. v. Delmonte, 602 F.3d 469, 473-74 (2d Cir. 2010), 
moreover, the court reversed a denial of intervention even though the intervenors' motions 
merely identified objections to the settlement in a legal brief. See Application/Motion to 
Intervene & Supporting Memorandum of Law of Todd Hoben et al. at 6-12, Bridgeport 
Guardians, Inc. v. Delmonte, 256 F.R.D. 308 (D. Conn. 2008) (No. 78 Civ. 175); Movant-
Intervenor Kurt Hoben's Memorandum of Law in Support of Motion to Intervene at 9, 
Bridgeport Guardians, 256 F.R.D. 308 (No. 78 Civ. 175). 
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on the frivolous. First, "when a court proceeding cannot result in the imposition of a coercive 

sanction against the government, the proceeding does not infringe upon sovereign immunity." 

San Juan Cnty. v. United States, 503 F.3d 1163, 1175 (10th Cir. 2007); see In re MTBE Prods. 

Liab. Litig., 488 F.3d 112, 119 (2d Cir. 2007) ("core concerns" of sovereign immunity are 

"indignity or fiscal pain of being subject to a money judgment or an injunction"). Here, the 

Nation is not seeking any remedy against the State, much less a "coercive sanction." Rather, it is 

the State that is poised to seek a remedy — namely, approval of the Agreement. 

Second, even assuming that intervention somehow implicates sovereign immunity, the 

doctrine of waiver still bars its exercise. See, e.g., McGinty v. New York, 251 F.3d 84, 93 (2d 

Cir. 2001) ("Where a state is an actor, seeking something as a claimant, it waives any immunity 

it might otherwise have respecting adjudication of the claim."). Once the parties submit the 

Agreement for approval, the State necessarily will subject itself to a potential ruling that the 

Agreement is invalid. And that ruling is exactly what the Nation seeks. As the Seventh Circuit 

has observed, "it would be manifestly unfair" to allow the State "to enjoy the advantages of the 

district court while using sovereign immunity to avoid the disadvantages." Bd. of Regents of 

Univ. of Wis. Sys. v. Phoenix Int'l Software, Inc., 653 F.3d 448, 470 (7th Cir. 2011).7  

CONCLUSION 

The motion to intervene should be granted. 

Respectfully submitted, 

7  For similar reasons, there is no merit to the parties' arguments (OIN Br. 11-15; State Br. 19-21) 
that the Nation's intervention motion is improper because it is not expressly authorized by 
IGRA. The Nation is not suing under IGRA; rather, it is intervening to be heard on a matter that 
the parties themselves are placing before the Court — namely, the lawfulness of the far-reaching 
Agreement that the parties have chosen as the vehicle to settle this litigation. 
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