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INTRODUCTION 
 

The Skokomish Indian Tribe (“Tribe”) and individually named members of the Tribe 

(collectively “Plaintiffs”) seek money damages from the United States related to the construction 

and operation of the Cushman Dam hydroelectric project (“Project”) near Tacoma, Washington.  

Pursuant to the Federal Power Act, the Federal Energy Regulatory Commission (“FERC”) 

licensed the Project in 1924.  The Project is owned and operated solely by the City of Tacoma, 

Washington (“City” or “Tacoma” or “Licensee”).  The completion of the Project immediately 

resulted in the flooding of 8.8 acres of Forest Service land and diverted the entire flow of the 

Skokomish River’s North Fork.  Plaintiffs seek compensation from the initial flooding and the 

continued operation of the Project over the previous 80 years.  In its opening brief, for multiple 

reasons, the United States argued that Plaintiffs’ claims should be dismissed based on lack of 

jurisdiction and failure to state a claim.  Given the breadth of arguments presented in the opening 

and response briefs, Defendant only addresses new arguments raised by Plaintiffs herein.  In 

doing so, the United States does not intend to concede or waive any arguments. 

The United States moved to dismiss based on Federal Circuit precedent regarding the 

relationship between transfer under Section 1631 and Section 1500.  Defendant argued the case 

law requires dismissal of Plaintiffs’ claims because Plaintiffs’ district court complaint is 

considered filed at the same time as Plaintiffs’ Complaints here.  In response, Plaintiffs 

incorrectly claim that the Ninth Circuit did not dismiss any portion of the case before transferring 

the matter to this Court. Even if Plaintiffs’ claims survive Section 1500, their claims accrued 

outside the six year statute of limitations, and neither the stabilization nor the continuing claims 

doctrine bring that accrual forward.  Therefore, the Court should dismiss for lack of jurisdiction. 
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The case must also be dismissed as Plaintiffs have not set forth any enforceable fiduciary 

duty, and because the United States —as merely the licensor of the project—is not liable for 

takings caused by the city of Tacoma.  The primary dispute between Plaintiffs and the United 

States is whether the United States’ role in licensing the Cushman Project creates liability under 

either a breach of trust or the Fifth Amendment.  Plaintiffs argue that Congress has created 

mandatory duties requiring the United States to condition hydropower licenses, yet only cite 

discretionary language.  Moreover, with regard to Plaintiffs’ taking claim, the United States’ 

oversight and regulatory role in licensing the Project does not form the necessary causation for 

purposes of a takings claim.  The United States does not own or operate the Cushman Project and 

did not flood the Skokomish Reservation or create a physical taking in the form of a temporary 

flowage easement across the property.  The Court should dismiss Plaintiffs’ Amended and 

Transfer Complaints. 

ARGUMENT 
 

I. Section 1500 Requires Dismissal of Plaintiffs’ Amended Complaint. 
 

To determine whether 28 U.S.C. § 1500 applies, the court must answer two questions: (1) 

whether the district court action was “pending” when this case was filed; and (2) if so, whether 

the claims presented in both arise from the same operative facts.  Central Pines Land Co. v. 

United States, 697 F.3d 1360, 1363-65 (Fed. Cir. 2012).  In its opening brief, the United States 

argued based on Federal Circuit precedent that Plaintiffs’ claims in the district court and here are 

considered simultaneously filed and thus, pending before both courts despite the dismissal of 

certain claims before transfer.  ECF No. 26-1 at 10-12.  In response, Plaintiffs contend that the 

Ninth Circuit did not dismiss any claims, but instead transferred all claims to this Court and thus, 

Section 1500 does not apply because there is no pending case in the district court.  ECF No. 27 at 
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10-11.  On the contrary, the Ninth Circuit’s opinion clearly states “[w]e therefore affirm the 

district court’s dismissal of all FPA [Federal Power Act] claims against the United States.”  

Skokomish Indian Tribe v. United States, 410 F.3d 506, 512 (2005).  Accordingly, Keene Corp 

v. United States, 508 U.S. 200, 207 (1993) requires dismissal of this case in its entirety.   

Plaintiffs attempt to circumvent the Ninth Circuit’s dismissal of their Federal Power Act 

claims by asserting that they did not bring any Federal Power Act claims in the original 

complaint and thus, there were no such claims for the Ninth Circuit to dismiss.  ECF No. 27 at 9.  

But this position is belied by the stated claims in their original complaint.  See ECF No. 26-3 

(Ex. B) ¶¶ 170-190 (Claim One Against the United States alone cites to various sections of the 

Federal Power Act five times).  Moreover, in the briefing before the Ninth Circuit, Plaintiffs do 

not state the view expressed here – namely that their W.D. Washington Complaint did not 

contain any claims against the United States based on the Federal Power Act.  See Opening Brief 

of the Appellant Skokomish Indian Tribe 2002 WL 32100049 at *65-70 (arguing that Section 10 

of the Federal Power Act does not preclude claims against the United States including claims for 

failing to license under the Federal Power Act; notably absent is a statement that Plaintiffs were 

not advancing any Federal Power Act claims). 

 With regard to the second part of the test, the United States argued in its opening brief 

that the claims in both complaints involve the same operative facts and thus, Plaintiffs’ Amended 

and Transfer Complaints should be dismissed.  ECF No. 26-1 at 12-15.  Plaintiffs concede that 

their takings claim arises from the same operative facts, stating that “the claim [Fifth 

Amendment takings] arises out of the same conduct and operative facts alleged against the 

United States in the 1999 District Court complaint.”  ECF No. 27 at 18.  Plaintiffs do not respond 

at all to the United States’ arguments that their other claims arise from the same operative facts 
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and thus, Plaintiffs claims should be dismissed.  Id. at 8-13 (not discussing the second part of the 

test for application of Section 1500). 

 Finally, Plaintiffs seek to avoid application of Section 1500 by arguing at great length 

that County of Cook was wrongly decided, conflicts with Tecon Engineers and “nullifies the 

purpose and effect of the jurisdictional transfer statute, 28 U.S.C. § 1631.”  ECF No. 27 at 11-12.  

Judge Block recently grappled with these very issues, considered the policy underpinnings, 

discussed previous attempts to have this exact issue heard by the Federal Circuit and held that: 

But County of Cook remains binding precedent, and plaintiffs are the latest 
unwary litigants to have been pushed by Section 1631 directly into the Section 
1500 trap. . . . Yet by bringing their negligence claims (along with their breach of 
fiduciary duty claims) in the district court, plaintiffs assured that this court would 
be unable to take jurisdiction of the breach of fiduciary duty claims when they 
were transferred pursuant to Section 1631.  Therefore, however strange it may 
seem, the court must dismiss the case for lack of subject matter jurisdiction. 
 

Jackson v. United States, No. 11-671L, 2012 WL 5873669 at *3 (Fed. Cl. Nov. 20, 2012) (citing 

Griffin v. United States, 621 F.3d 1363 (Fed. Cir. 2010) (denying rehearing en banc and 

declining to address the relationship between County of Cook and Tecon)).  Accordingly, 

County of Cook remains binding precedent of the Federal Circuit and the Court should dismiss 

Plaintiffs’ Complaints. 

II. The Applicable Six-Year Statute of Limitations Bars this Lawsuit. 
 

1. Plaintiffs’ Treaty and Failure to Bring Enforcement Action Claims Accrued 
Before the Limitations Period.  
 

In its opening brief, the United States argued that Plaintiffs’ Complaint alleges the minor 

part license issued in 1924 and initial construction of the Cushman Project resulted in immediate 

damage to the Tribe’s Reservation.  ECF No. 26-1 at 5-6, 19-21.  Specifically, the United States 

argued that Plaintiffs’ Complaint states that damage resulting from the diversion of the North 

Fork to the fish runs and the Tribe’s usual and accustomed fishing places, and damage to the 
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fishery and estuary habitats on the Main Stem of the Skokomish, occurred upon the completion 

of construction of the Cushman Project.  Id. at 19-24.  The United States further argued that 

Plaintiffs’ Complaint states that the claims for failure to bring an enforcement action for trespass 

occurred longer than six years ago.  Id. at 21, n.3.  As such, the six-year statute of limitations 

bars these claims and the Court should dismiss.  Plaintiffs do not respond to the United States’ 

arguments on these claims and, instead, as discussed below, limit their response to their takings 

allegations based on aggradation.   

2. Plaintiffs’ Takings Claim Based on Aggradation Accrued Before the 
Limitations Period. 
 

A takings claim (like any other claim before this Court) must be filed “within six years 

after such claim first accrues.”  See 28 U.S.C. § 2501 (“Every claim of which the United States 

Court of Federal Claims [Court of Federal Claims] has jurisdiction shall be barred unless the 

petition thereon is filed within six years after such claim first accrues.”).  “It is well established 

that statutes of limitations for causes of action against the United States, being conditions on the 

waiver of sovereign immunity, are jurisdictional in nature.”  Martinez v. United States, 333 F.3d 

1295, 1316 (Fed. Cir. 2003) (en banc) (citing Block v. North Dakota, 461 U.S. 273, 287 (1983)). 

Because the statute of limitations in this court is jurisdictional, id., plaintiffs have the burden of 

showing by a preponderance of the evidence that their claims were timely filed, see Taylor v. 

United States, 303 F.3d 1357, 1359 (Fed. Cir. 2002).  Under the usual discovery rule, a claim 

accrues, and the statute of limitations begins to run, “when the litigant first knows or with due 

diligence should know facts that will form the basis for an action.”  Merck & Co., Inc. v. 

Reynolds, 130 S. Ct. 1784, 1794 (2010).  Like many litigants, the parties here argue about what 

should be the proper date for accrual of these particular takings claims.   
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In the opening brief, the United States argues that Plaintiffs’ taking claim based on 

aggradation accrued over six year ago and thus, the statute of limitations bars Plaintiffs’ newly 

filed takings claim.  ECF No. 26-1 at 21-24.  In response, Plaintiffs claim throughout their brief 

that the correct time to view accrual of their takings claim based on aggradation is 1996 -- that 

“for the first time” the Tribe had knowledge -- and that the “Tribe lacked sufficient knowledge of 

the claims asserted in this action” until 1996.  ECF No. 27 at 19-21.  The Ninth Circuit held that 

the takings claims based on aggradation, which the Tribe asserted against Tacoma (and which 

are based on the same operative facts as the Tribe alleges now against the United States) accrued 

in 1989.  Skokomish, 410 F.3d at 517.  In fact, the Ninth Circuit noted that the Tribe’s lawyer 

wrote a letter in 1989 to the Washington Department of Ecology stating: 

[i]t is the position of the Tribe that Applicant’s [City of Tacoma’s] actions reduce 
the natural flow of the river in such a way that: . . . (3) the reduction of tributary 
inflow caused by Tacoma’s impoundments and diversions is a direct and 
proximate cause of channel aggradation and flooding on [and] above the 
reservation. 

Id. (emphasis added).  Plaintiffs attempt to distinguish this holding by claiming that the state law 

statute of limitations differs from the statute of limitations applicable in this Court.  ECF No. 27 

at 35.  As set forth in the Ninth Circuit’s decision, the legal standard for accrual is the same, 

Skokomish, 410 F.3d at 517-518, and Plaintiffs are complaining about the same actions by the 

City of Tacoma.  This Court should likewise hold that Plaintiffs’ takings claim accrued in 1989.  

See ECF No. 26-1 at 22-24 (arguing the Ninth Circuit’s holding is law of the case, collateral 

estoppels or at the very least, persuasive authority).1  The Federal Circuit has held in similar 

                                                 
1  Of note, Plaintiffs’ allegation that because the Ninth Circuit transferred claims against the 
United States at the same time it dismissed the takings claims against the City somehow provides 
evidence that there should be different accrual dates for the same claims against the United 
States falls flat.  ECF No. 27 at 35.  Plaintiffs did not have a pending takings claim against the 
United States at the time – they did not file such a claim until after the transfer to this Court.  
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circumstances that “[w]ithout doubt the Indians were capable enough to seek advice, launch an 

inquiry, and discover through their agents the facts underlying their current claim.  In short, the 

facts were all available, and the running of limitations would not be tolled as if they were 

unknowable.”  Menominee Tribe v. United States, 726 F.2d 718, 721, n.8 (Fed. Cir. 1984).2   

Moreover, Plaintiffs contend, the federal government issued the original license (that 

resulted in the immediate damage as set forth at Pls.’ Compl. ¶ 59-60), over the objection of 

tribal members, Pls.’ Compl. ¶ 65 (stating that in 1930, Tribal members argued the “diversion 

would ruin their salmon fishery, diminish their treaty fishing rights, thwart a primary purpose of 

the Reservation, and irreparably destroy their principal means of livelihood).  As such, Plaintiffs 

knew (or should have known) at the time of construction all the facts that would have been the 

basis for a claim.  Plaintiffs may have learned of other damages later, see Pls.’ Compl. ¶ 95-96, 

but that additional knowledge does not excuse their failure to bring suit within the applicable 

statute of limitations.  The statute of limitations bars Plaintiffs’ takings claim. 

 Plaintiffs argue the stabilization doctrine and the continuing claim doctrines apply and 

excuse their late filed case.  ECF No. 27 at 21-26; 32-34.  Whether either of these doctrines 

applies depends on the federal government’s actual role in the Cushman Project and whether 

there is a duty for the federal government to take some action.  For the stabilization doctrine to 

                                                                                                                                                             
Plaintiffs also claim that it was “impossible for the Tribe to learn the cause and extent of its 
injuries” before 1996.  ECF No. 27 at 20.   

2   Plaintiffs claim the United States concedes in the opening brief that the proper accrual date for 
Plaintiffs’ aggradation claims is 1996 – completion of the technical reports.  ECF No. 27 at 21.  
In doing so, Plaintiffs selectively quote the United States’ brief.  As the current posture of this 
case is a motion to dismiss and the standard requires the Court to take the allegations in the 
Complaint as true, the United States noted that at the very latest “the Complaint states that the 
damages based on aggradation were known as of the completion of five technical reports in 
1996.”  ECF No. 26-1 at 22 (arguing an accrual date of 1996 falls outside the limitations period 
because Plaintiffs’ Complaint should be viewed as being filed in 2011). 
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apply would require that the federal government is the actor behind the repeated flooding of the 

reservation.  But, as discussed infra at 22-25, the federal government’s role here was only to 

license the Project, and such involvement does not create takings liability, nor does the 

stabilization doctrine have any role.  Likewise, the continuing claim doctrine depends on whether 

Congress has set forth a specific mandatory duty.  Plaintiffs claim the United States had a 

mandatory duty to include conditions “necessary for the adequate protection and utilization of 

such reservation.”  ECF No. 27 at 34 (citing 16 U.S.C. § 797(e)).  As discussed infra at 17, 

Congress actually provided discretion as to whether to impose such conditions.  Neither the 

stabilization nor the continuing claims doctrine applies here.   

Pursuant to the “stabilization doctrine,” “[t]he accrual of a takings claim where the 

government leaves the taking of property to a gradual physical process occurs when the situation 

has ‘stabilized.’”  Boling v. United States, 220 F.3d 1365, 1370 (Fed. Cir. 2000) (“Boling II”).  

The stabilization doctrine was first stated in a case involving a taking of property by a gradual 

process of flooding, as follows:  

[A]s there is nothing in reason, so there is nothing in legal doctrine, to preclude 
the law from meeting such a process by postponing suit until the situation 
becomes stabilized. An owner of land flooded by the Government would not 
unnaturally postpone bringing a suit against the Government for the flooding until 
the consequences of inundation have so manifested themselves that a final 
account may be struck.  

 
Dickinson v. United States, 331 U.S. 745, 749 (1947) (emphasis added).  Ten years after 

Dickinson was decided, the Supreme Court clarified its holding, stating: “The expressly limited 

holding in Dickinson was that the statute of limitations did not bar an action under the Tucker 

Act for a taking by flooding when it was uncertain at what stage in the flooding operation the 

land had become appropriated to public use.”  United States v. Dow, 357 U.S. 17, 27 (1958). 
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Courts have recognized that interpreting the holding of Dickinson broadly would put it in 

“unending conflict with the statute of limitations.” Gustine Land & Cattle Co. v. United States, 

174 Ct. Cl. 556, 656 (1966); see also Del. State Coll. v. Ricks, 449 U.S. 250, 258 (1980); 

Columbia Basin Orchard v. United States, 116 Ct. Cl. 348, 357 (1950) (“[W]e do not think the 

Supreme Court, in the Dickinson case, meant to hold that plaintiff was entitled to wait until any 

possibility of further damage had been removed.”).  Importantly, “the proper focus in a claim 

accrual analysis ‘is upon the time of the [defendant’s] acts, not upon the time at which the 

consequences of the acts become most painful.’”  Navajo Nation v. United States, 631 F.3d 

1268, 1277 (Fed. Cir. 2011) (citing Del. State Coll., 449 U.S. at 258).  “‘[S]tabilization occurs 

when it becomes clear that the gradual process set into motion by the government has effected a 

permanent taking, not when the process has ceased or when the entire extent of the damage is 

determined.’” Boling II, 220 F.3d at 1370-71.  The extent of the taking must be “reasonably 

foreseeable,” id. at 1371, but the damage need not be “complete and fully calculable before the 

cause of action accrues,” Fallini v. United States, 56 F.3d 1378, 1382 (Fed. Cir. 1995).  Again, 

the government did not flood the Skokomish Reservation, nor does it continue to have a role in 

the Cushman Project other than oversight.  See infra at 22-25. Such a limited role is not 

sufficient to extend the statute of limitations under the stabilization doctrine. 

Moreover, as the Federal Circuit emphasized in Banks II, the “critical element that 

delay[s] stabilization . . . [is] the justifiable uncertainty about the permanency of the taking.”  314 

F.3d at 1309 (quoting Boling II, 220 F.3d at 1372): 

[S]tabilization occurs when it becomes clear that the gradual process set into 
motion by the government has effected a permanent taking, not when the process 
has ceased or when the entire extent of the damage is determined. Thus, during 
the time when it is uncertain whether the gradual process will result in a 
permanent taking, the plaintiff need not sue, but once it is clear that the process 
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has resulted in a permanent taking and the extent of the damage is reasonably 
foreseeable, the claim accrues and the statute of limitations begins to run. 
 

Boling II, 220 F.3d at 1370-71 (emphasis added).  “Different types of flood damage become 

noticeable at different times.  For example, while total submersion or destruction of crops occur 

immediately, erosion and rising water tables are conditions that may develop over years.”  

Chipps v. United States, 19 Cl. Ct. 201, 205 (1990); see also J.R. Cooper v. United States, 827 

F.2d 762, 764 (Fed. Cir. 1987) (“The point at which the taking become sufficiently certain to 

give rise to a claim for compensation varies with each case.”).  Here, Plaintiffs’ Complaint 

demonstrates clearly that the permanent nature of the alleged taking was well known before the 

completion of the 1996 technical studies, and that the alleged impacts were reasonably 

foreseeable more than six years before Plaintiffs initiated this lawsuit.  It is not contested that the 

Cushman Project has been in place since the 1930s and that Skokomish lands have been 

continually flooded ever since.  Pls.’ Compl. ¶ 59-60, 65.  Nor is there any indication that the 

Cushman Project will cease to exist.  In sum, the “permanent character of [the] intermittent 

flooding” has been foreseeable since before completion of the technical studies in 1996.  See 

Duane Barnes v. United States, 538 F.2d 865, 873 (Ct. Cl. 1976).  

Likewise, the continuing claims doctrine does not apply here.  See, e.g., Simmons v. 

United States, 71 Fed.Cl. 188, 192 (2006) (incorrectly placed boundary markers on an allotment 

on the Quinault Indian Reservation did not trigger the continuing claims doctrine even though 

the negative effects of the wrong continued); Harvest Inst. Freedman Fed'n v. United States, 80 

Fed.Cl. 197, 199–200 (2008) (rejecting application of continuing claims doctrine based on one 

primary breach of tribal treaty).  The continuing claims doctrine applies when a “defendant owes 

a continuing duty, [and] a new cause of action arises each time the government breaches that 

duty.” Plaintiffs in Winstar-Related Cases v. United States, 37 Fed.Cl. 174, 189 (1997) (quoting 
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Cherokee Nation of Oklahoma v. United States, 26 Cl.Ct. 798, 803 (1992)). Under the doctrine, 

so long as one of the breaches falls within the statute of limitations period, then the plaintiff can 

bring the suit for all of the breaches.  Id.  The doctrine does not apply though when there are not 

multiple events.  As the Federal Circuit has explained, the claim “must be inherently susceptible 

to being broken down into a series of independent and distinct events or wrongs, each having its 

own associated damages.” Brown Park Estates-Fairfield Dev. Co. v. United States, 127 F.3d 

1449, 1456 (Fed.Cir.1997).  The Brown Park Court continued that “a claim upon a single distinct 

event, which may have continued ill effects later on, is not a continuing claim.” Id.  Here, 

Plaintiffs argue that the United States had a continuing duty under the Federal Power Act, 

Section 4(e) to place conditions in Tacoma’s license.  ECF No. 27 at 34.  As discussed above and 

below, the United States disagrees that Section 4(e) creates such a duty.  Regardless, the ability 

of the Secretary to condition Tacoma’s FERC license only arises with each FERC license.  The 

Secretary did impose conditions in 1997.  Pls.’ Compl. ¶ 88.  Further, according to the 

Complaint, prior to that license, Tacoma operated the Cushman Project pursuant to an annual 

license from 1977.  Pls.’ Compl. ¶ 76.  In sum, even if Plaintiffs’ Complaint is deemed filed in 

1999, Plaintiffs have not set forth a claim under the continuing claims doctrine for inaction by 

the Secretary during the six-years prior to that date. 

3. Plaintiffs’ Claims Do Not Depend Upon Rulings By Other Courts. 
 

Plaintiffs argue that their claims did not accrue before the conclusion of the D.C. Circuit 

decision in City of Tacoma v. FERC, 460 F.3d 53 (D.C. Cir. 2006).  ECF No. 27 at 28-32.  

Plaintiffs claim that they could not bring their breach of trust or takings claim against the United 

States until the D.C. Circuit determined “the scope of the Secretary’s authority to impose 

conditions under Section 4(e) [of the Federal Power Act].”  Id. at 31.  Here, Plaintiffs are arguing 
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that the United States breached the alleged specific fiduciary duty to place conditions in 

Tacoma’s license.  ECF No. 27 at 48-50; Pls.’ Compl. at ¶ 116.6-.7, 120.6.  Specifically, 

Plaintiffs allege “[p]rior to 2010, the government violated Section 4(e) by issuing a minor part 

license to the City [in 1924] without imposing any conditions . . ..”  ECF No. 27 at 49.  Plaintiffs 

also claim “[t]he government continued to violate the law by failing to issue license conditions 

from 1924 to 2010 . . ..”  Id. at 49-50.  As such, it appears the D.C. Circuit’s ruling -- that if the 

Secretary decides to impose conditions, that FERC must place them in the license -- does not 

impact the accrual date of Plaintiffs’ claim that the United States has failed to require conditions 

since the construction of the Project.  Moreover, the operative effect of the law does not depend 

on a judicial ruling.  See San Carlos Apache Tribe v. United States, 639 F.3d 1346, 1354 (Fed. 

Cir. 2011) (“[t]he act’s objective meaning and effect were fixed when the Act was adopted.  Any 

later judicial pronouncements simply, explain, but do not create, the operative effect.”) (internal 

citations omitted).  In sum, the D.C. Circuit’s decision did not impact the accrual date of 

Plaintiffs’ claims here. 

III. None of the Sources of Federal Law Cited by the Tribe Establish Specific Money 
Mandating Fiduciary Duties As Plaintiffs Allege. 

 
In its opening brief, the United States argued that the Treaty, statute and regulations cited 

in Plaintiffs’ Complaint do not set forth specific, enforceable, money-mandating fiduciary duties.  

ECF No. 26-1 at 31-44.  Specifically, the United States argued the following do not contain the 

specific enforceable trust duties alleged by Plaintiffs:  the Treaty of Point-No-Point, the Indian 

Non-Intercourse Act, the Act of June 30, 1834 (25 U.S.C. § 180), the Act of March 3, 1893 (25 

U.S.C. § 175), the Act of June 25, 1920, the Indian Reorganization Act of 1934, the American 

Indian Agricultural Resource Management Act (25 U.S.C. § 3742) and the Federal Power Act 

(16 U.S.C. § 797 (e)).  As discussed below, Plaintiffs’ response (ECF No. 27 at 42-55) does not 
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compel a different conclusion.  Additionally, since the filing of the opening motion, the Supreme 

Court has reiterated, in United States v. Bormes, 133 S. Ct. 12, 18-20 (2012), that a money-

mandating duty cannot be fairly interpreted from any statute or regulation as fairly implying a 

damages remedy where Congress has provided an alternative remedy for the alleged wrongful 

conduct.  Here, then, the cited sources of law must be examined in the context of the Federal 

Power Act’s provision that expressly precludes monetary liability for the United States from 

damages resulting from the construction, maintenance or operation of a hydropower project.   

To begin with, the Supreme Court in Navajo II squarely rejected Plaintiffs’ underlying 

contention (ECF No. 27 at 42) that de facto “elaborate control” gives rise to duties that can form 

the basis for a damages claim.  Navajo II explains that a plaintiff asserting such a claim must 

cross two distinct hurdles.  556 U.S. 287, 290.  First, the plaintiff “must identify a substantive 

source of law that establishes specific fiduciary or other duties, and allege that the Government 

has failed faithfully to perform those duties.” Id. (citation omitted).  The plaintiff must therefore 

make a threshold showing that the government violated “specific rights-creating or duty-

imposing statutory or regulatory prescriptions" in order to state a cognizable claim, and "neither 

the Government’s ’control’ . . . nor common-law trust principles matter” when identifying those 

duties.  Id. at 301-302; see id. at 290-291.   

After a plaintiff establishes that the government has violated a duty imposed by a specific 

statutory or regulatory provision, the plaintiff must further show that that substantive provision 

mandates a damages remedy for the breach.  Navajo II, 556 U.S. at 290-291,301.  At that second 

stage of the analysis, “trust principles (including any such principles premised on ‘control’)” can 

play a role in “inferring that [a statutory or regulatory] trust obligation [is] enforceable by 

damages.”  Id. at 301 (citation omitted) (first alteration added).  But such common-law trust 
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principles based on “control” will become relevant only if the court first holds that a duty has 

been imposed by specific statutory or regulatory provisions.  Id.  For that reason, Navajo II 

squarely rejected the Federal Circuit’s conclusion that “the Government’s comprehensive 

control’ over [resources] on Indian land gives rise to fiduciary duties based on common-law trust 

principles.”  556 U.S. at 301; see id. at 302 (in determining whether the United States has an 

actionable duty, “neither the Government’s ’control’ over [property] nor common-law trust 

principles matter”).  That holding forecloses Plaintiffs’ arguments here, just as it eclipses the pre-

Navajo II decisions upon which Plaintiffs rely.  See, e.g., ECF No. 27 at 48 (relying on Fort 

Mojave Indian Tribe v. United States, 23 Cl. Ct. 417 (1991)). 

In addition, Navajo II demonstrates Plaintiffs’ mistaken reliance (ECF No. 27 at 42-43) 

on the Supreme Court’s prior decisions in Mitchell v. United States, 463 U.S. 206 (1983) 

(“Mitchell II”) and United States v.White Mountain Apache Tribe, 537 U.S. 465 (2003) (“White 

Mountain”) in support of their contention that de facto control will give rise to duties actionable 

in a claim for money damages in the absence of specific statutory and regulatory obligations. See 

Navajo II, 556 U.S. at 294 (statute and regulations created the relevant duty in Mitchell II); id. at 

291,301 (White Mountain invoked “principles of trust law” only to determine whether a statutory 

provision was money mandating); see also Bormes, 133 S. Ct. at 18-20; United States v. Jicarilla 

Apache Nation, 131 S. Ct. 2313, 2324-2325 (2011). 

Plaintiffs attempt to show that “federal law imposes fiduciary duties on the government 

to protect the lands and rights to hunt and right . . .” (ECF No. 27 at 43) from “destruction” (ECF 

No. 27 at 48), but none of the cited sources of law contain such mandatory specific provisions 

for the actions of the government at issue here.  The government in this case had an oversight 

role with regard to its action in licensing the Cushman project, but Congress has not imposed a 
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specific duty to manage and maintain Indian lands free from destruction.  This case is therefore 

similar to Navajo Nation and Blackfeet, where—at most—the government exercised an oversight 

role (in Navajo with regard to coal leasing, and in Blackfeet with regard to housing 

construction).  United States v. Navajo Nation, 537 U.S. 488, 507 (2003); Marceau v. Blackfeet 

Hous. Auth., 540 F.3d 916, 927 (9th Cir. 2008).  In both those cases, the government was found 

to not be liable for breach of trust.   

In Blackfeet, Plaintiffs resided in homes built with federal funding pursuant to federal 

statute, sued Department of Housing and Urban Development (HUD) on the theory that HUD 

undertook a trust responsibility toward plaintiffs who bought or leased homes constructed by 

tribal authority with HUD funding.  But the Blackfeet court noted “The federal government did 

not build, manage, or maintain any of the housing.”  Blackfeet, 540 F.3d at 927.  At most, HUD 

exercised an oversight role, and “the Supreme Court made clear . . . oversight authority alone 

(whether exercised wisely or unwisely) cannot create the legal relationship that is a threshold 

requirement for Plaintiffs to recover on a trust theory,” id., leading the Ninth Circuit to conclude 

that “[n]o statute has imposed duties on the government to manage or maintain property.”  Id.  

The same is true here. 

Keeping these principles in mind and turning to the sources of law in Plaintiffs’ 

Complaint, the Treaty of Point-No-Point does not set forth a duty requiring the government to 

maintain a “viable reservation fishery.”  ECF No. 27 at 46.  As discussed in the opening motion, 

the Treaty language does not provide a guarantee that there will never be a decline in the 

available amount of fish.  ECF No. 26-1 at 33-36.  In their response, Plaintiffs attempt to rely 

upon cases where courts have found a claim for damages to lie against the United States based 

on the government’s treaty obligation to “compensate the Tribe and its members for misconduct 
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by ‘bad men.’”  ECF No. 27 at 45.  Clearly, so-called “bad men” clauses—and their associated 

explicit reimbursement obligations—are distinguishable from the treaty language at issue here.  

For instance, the Treaty with the Sioux of April 29, 1868, that was at issue in Elk v. United 

States explicitly provided that if bad men commit wrongs against Indians, the United States will 

“re-imburse the injured person for the loss sustained.” 70 Fed. Cl. 405, 406 (Fed. Cl. 2006) 

(citing Treaty with the Sioux of April 29, 1868. 15 Stat. 635). See also Richard v. United States, 

677 F.3d 1141, 1143-44 (Fed. Cir. 2012) (same treaty);  Tsosie v. United States, 825 F.2d 393, 

394 (Fed. Cir. 1987) (interpreting nearly identical language in the Navajo Treaty of June 1, 1868, 

15 Stat. 667).   

While courts have found that that treaty language expressly calling for “re-imbursement” 

is money-mandating, id., such a term is not found in the Treaty of Point-No-Point.  Instead, 

Plaintiffs rely on treaty language prohibiting “residence by ‘any white man’ on the Reservation 

without the Tribe’s consent” and reserving fishing rights to the tribe.  ECF No. 27 at 44 (citing 

the Treaty of Point-no-Point).  Plaintiffs extrapolate from these discrete treaty terms to the 

argument that these obligations “considered in light of Indian understanding, created a money-

mandating duty on the part of the United States analogous to the treaty obligations considered in 

Tsosie, Richard and Elk. . .”  In interpreting treaties, the court must construe discrepancies in 

favor of the Native Americans, however it must also not “extend[] the treaty beyond its bounds 

in order to meet varying alleged injustices.”   Hernandez v. United States, 93 Fed. Cl. 193, 199 

(Fed. Cl. 2010) (citation omitted). Here, Plaintiffs do not assert that “white men” reside upon the 

reservation in violation of the treaty and it is hard to see how this anti-homesteading measure 

applies to this case or how it creates a money-mandating duty.  Nor is there any language 

analogous to that of the bad men clauses in the section of the Treaty relating to fishing rights. 
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Plaintiffs further protest that they are not alleging the United States must bring a trespass 

enforcement action.  ECF No. 27 at 47.  Plaintiffs’ Complaint states that the United States 

“fail[ed] to take any regulatory, legal, or other action to enjoin or mitigate . . . impacts of the 

Cushman Project,” Pls.’ Compl. ¶ 116.1, and “fail[ed] to seek compensation for Tacoma’s 

damages to lands.”  Id. ¶ 116.10.  As argued in the opening motion, the Treaty does not expressly 

or by implication impose a mandatory obligation on the federal government to bring an 

enforcement action.  See ECF No. 26-1 at 36-38. 

Second, Plaintiffs argue that the Federal Power Act contains an affirmative duty and 

“requires the government to develop and impose conditions necessary for protection and 

utilization of a reservation used by a licensee.”  ECF No. 27 at 48.  Such a reading rewrites 

Section 4(e) of the Federal Power Act to exclude the Secretary’s discretion.  Section 4(e) states 

“[t]hat licenses . . . shall be subject to and contain such conditions as the Secretary . . . shall deem 

necessary . . ..”  16 U.S.C. § 797(e).  Additionally, Plaintiffs mischaracterize the holding of the 

D.C. Circuit in City of Tacoma v. FERC, 460 F.3d 53, 66 (D.C. Cir. 2006) in stating that there is 

a duty under Section 4(e) to impose conditions.  ECF No. 27 at 49.  The D.C. Circuit actually 

held that if the Secretary decides to impose conditions, then those conditions must become part 

of the license, City of Tacoma, 460 F.3d at 64-66, but did not make hold that the government has 

a duty to impose conditions. 

Plaintiffs next respond that the First Circuit has found the Non-Intercourse Act to impose 

a fiduciary duty.  ECF No. 27 at 50-51 (citing Joint Tribal Council of the Passamaquoddy Tribe 

v. Morton, 528 F.2d 370, 379-80 (1st Cir. 1975)).  The First Circuit’s holding in Passamaquoddy 

does not survive the Supreme Court’s holdings in  Mitchell II, or Navajo II because the language 

of the Act does not set forth a mandatory duty to bring trespass actions.  See 25 U.S.C. § 177.  
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Instead, Section 177 proscribes the taking of title from Native Americans without consent of the 

United States.  It does not set forth a mandatory duty requiring the United States to bring an 

enforcement action.  Moreover, contrary to Plaintiffs’ view of Passamaquoddy, the First Circuit 

specifically declined to decide if the Non-Intercourse Act revoked the United States’ discretion 

or requires the filing of an enforcement action.  See Shoshone Bannock v. Reno, 56 F.3d 1476, 

1483 (D.C. Cir. 1995).  

 Further, Plaintiffs’ view of the Act of June 30, 1834 (25 U.S.C. § 180), ECF No. 27 at 51, 

ignores that the statute is fully discretionary as to whether to bring an action, and the potential 

remedy of a fine does not change that conclusion.  As stated in Cherokee Nation of Okla. v. 

United States, 21 Cl. Ct. 565 (1990): 

[t]he statute [25 U.S.C. § 180] creates a cause of action against trespassers and 
provides for a fine, but does not require that defendant bring the cause of action.  
Rather, the statute indicates defendant ‘may; take such measures ‘as he may judge 
necessary.’  The language leaves any action to defendant’s discretion.   
 

Id. at 574-75.  Similarly, Plaintiffs’ arguments that Congress has set forth a specific enforceable 

money-mandating duty in the Act of March 3, 1893 (25 U.S.C. § 175), as discussed in the United 

States’ opening brief reads the discretion out of the statute.  ECF No. 26-1 at 40-41 (citing Ninth 

and DC Circuit precedent).   

Plaintiffs also assert that the Act of June 25, 1910 and the timber provisions of the Indian 

Reorganization Act of 1934, create a money mandating fiduciary duty to “preserve [the Tribe’s 

forest] lands in [a] perpetually productive state.”  ECF No. 6 at ¶ 120.4.  No such fiduciary duty 

exists here.  In their response , Plaintiffs rely on Mitchell II.  ECF No. 27 at 53.  As discussed 

above, while this case stands for the proposition that a statute can form the basis of a fiduciary 

duty, it must do so clearly, and the United States must also actually undertake to manage the 

resources in question.  Mitchell II, 463 U.S. at 222 (Finding breach of fiduciary duty where 
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pursuant to statute, the United States “‘exercises literally daily supervision over the harvesting 

and management of tribal timber’ [and] [v]irtually every stage of the process is under federal 

control.”) (citations and footnote omitted).  Here, Plaintiffs do not allege that the United States 

affirmatively undertook to manage or make direct use of any of the Tribe’s timber resources.  

Plaintiffs’ complaint merely notes the existence of stands of timber, Pls.’ Compl. ¶ 41, which is 

not sufficient to factually support the finding of a fiduciary duty with respect to these timber 

stands and withstand a motion to dismiss.   

 Finally, contrary to Plaintiffs’ view, 25 U.S.C. § 3711(a)(1) (the American Indian 

Agricultural Resource Management Act) does not set forth a specific enforceable fiduciary duty.  

Section 3711 sets forth “objections” for the “management of Indian agricultural lands” and 

Section 3711(a)(1) calls for the “application of sound conservation practices and techniques.”  

Such goals are clearly discretionary.  Cf. Norton v. Southern Utah Wilderness Alliance, 542 U.S. 

55, 65 (2004) (placing the mandates to manage wild free-roaming horses and burros in a manner 

that is designed to achieve and maintain a thriving natural ecological balance, or to manage the 

[New Orleans Jazz National] [H]istorical [P]ark in such a manner as will preserve and perpetuate 

knowledge and understanding of the history of jazz, or to manage the [Steens Mountain] 

Cooperative Management and Protection Area for the benefit of present and future generations, 

in the same discretionary category) (internal citations omitted).  Additionally, Plaintiffs’ view 

that the statute creates specific obligations, ECF No. 27 at 54-55, conflicts with the language of 

the statute expressly disclaiming that it expands the general trust responsibility of the United 

States.  See 25 U.S.C. § 3742 (“[n]othing in this chapter shall be construed to diminish or expand 

the trust responsibility of the United States toward Indian trust lands or natural resources, or any 

legal obligation or remedy resulting therefrom.”).  In sum, none of Plaintiffs’ cited authorities 
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provide specific fiduciary duties beyond the government’s general trust obligations sufficient to 

invoke this Court’s jurisdiction or provide for money damages. 

IV. Plaintiffs Have Not Set Forth Causation for a Takings Claim Against the United 
States Based on the Actions of the City of Tacoma. 

 
In its opening brief, the United States argued that when the United States’ role is only 

that of licensing an infrastructure project and it is the operator (here, the City of Tacoma) who is 

liable for any damage that results.  ECF No. 26-1 at 44-46.  The asserted takings claim does not 

state a claim because the United States’ role in licensing the Project does not form the necessary 

causation for purposes of a takings claim against the United States;  the United States does not 

own or operate the Cushman Project and did not flood the Skokomish Reservation or create a 

physical taking in the form of a temporary flowage easement across the property. Plaintiffs do 

not dispute that the United States is only a licensor of the Project at issue and not the owner or 

operator.  Pls.’ Compl. at ¶¶ 125, 126.  Instead, Plaintiffs argue that if the United States has a 

“sufficient role” in condemnation of property by a third party, the United States is liable. ECF 

No. 27 at 40.  This overly broad view of the law vastly expands the scope of the United States’ 

takings liability, and finds no support in the case law. 

A compensable taking may occur “[w]hen the government physically takes possession of 

an interest in property for some public purpose.”  Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg'l 

Planning Agency, 535 U.S. 302, 322 (2002).  But “[f]or a takings claim to prevail against a 

motion to dismiss in this court, the action [that is, the physical possession] complained of must 

be attributable to the United States.”  May v. United States, 80 Fed. Cl. 442, 445 (2008) (citing 

Erosion Victims of Lake Superior Regulation v. United States, 833 F.2d 297, 301 (Fed. Cir. 

1987)).  In contrast, the case law makes clear that actions of third parties that are merely 
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authorized by federal permit—not carried out directly or ordered by the United States or its 

agents—are not attributable to the United States. 

 Here, Plaintiffs do not argue that Tacoma was the United States’ “agent.”  Rather, 

Plaintiffs argue that “proof of an agency relationship between the United States and a third party 

is one way – but not the only way – that the United States may be held responsible for the actions 

of a third party.” ECF No. 27 at 40 (citing Hendler at 1378).  As discussed below, Plaintiffs’ 

reliance on cases to show takings liability outside of a principal-agent relationship do not apply 

where the United States merely licenses an infrastructure project undertaken by a third party.  

Plaintiffs first look to Hendler v. United States, 952 F.2d 1364, 1378 (Fed. Cir. 1991) for 

the proposition that the United States can be held liable for the action of a third party that was 

not an agent of the United States.  In Hendler, the United States Environmental Protection 

Agency issued an order authorizing and directing the State of California to enter the plaintiffs' 

land to establish monitoring wells. 952 F.2d at 1369-70.  Though the Court opined that a 

principal-agent relationship was not necessary to find the United States liable, such a relationship 

nonetheless existed on the facts of that case.  The State officials were acting as agents of the 

EPA:  they were taking action on EPA’s behalf, and under EPA’s direction, as manifest in the 

terms of the Order EPA issued.  Hendler v. United States, 11 Cl. Ct. 91, 93 (1986), aff’d in part 

and rev’d in part, 952 F.2d 1364 (quoting the access order, which ordered plaintiffs “not to 

interfere in any manner with EPA/State activity” on plaintiffs’ property).  The Federal Circuit 

affirmed that the plaintiffs could sue the United States under a takings theory because the State's 

activities within the scope of EPA's Order are attributable to the Federal Government.  Id.  Here 

though, the Federal Government did not order officials from the City of Tacoma to construct and 
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operate the Cushman Dam.  Rather, it was Tacoma who voluntarily sought a license to construct 

the dam—the United States did not compel construction of the Cushman Project.3 

Accordingly, the facts of this dispute are more similar to other cases where a non-agent 

third party takes an action after being granted authority to do so—but are not directed or ordered 

to do so—by the United States.  See, e.g., Minot v. United States. 546 F.2d 378 (Ct. Cl. 1976).  

In Minot, the United States granted a permit to Guam Power Authority (GPA) to enter certain 

easements to install powerline facilities.  The United States did not order GPA to construct the 

facilities, did not design the facilities or instruct GPA where to place them, and there was “no 

contention that GPA acted as the agent of the United States.” Id. at 381.  In holding the United 

States was not liable under a Fifth Amendment theory of relief, the Court found that 

it was GPA, on its own initiative and at its own expense, that decided and 
proceeded to build the 115-KV line and the supporting tower. GPA was an 
independent entity, one that could decide to build or not to build the new line 
and tower, one that was not instructed by the Government to build them or not 
to build them.  If GPA, as a local government instrumentality, condemned an 
interest in plaintiffs' lands when it erected the line and tower, it did so on its 
own account and without relation to anything that the Navy did. The United 
States bears no liability under the Fifth Amendment for such independent 
local action. 

Id.  The same is true here.  While the United States authorized Tacoma to operate the Cushman 

Dam, it in no way ordered or otherwise compelled Tacoma to do so, and therefore any takings 

resulting from the Dam are not attributable to the United States but rather to Tacoma. 

FERC’s oversight and regulatory role also does not render the United States liable for a 

taking resulting from Tacoma’s independent, voluntary acts.  “In our federal system, it is not 

                                                 
3   To the extent Plaintiffs are attempting to bring a physical takings claim for the components of 
the Cushman Project crossing the Reservation, based on Plaintiffs’ Complaint, the statute of 
limitation bars such claims.  See Pls.’ Compl. ¶ 58-59.  Moreover, Plaintiffs’ Complaint 
acknowledges that the federal government was not involved and did not license the construction 
of those facilities.  See Id. ¶ 58 (“The license did not authorize the construction, operation, or 
maintenance of any dams, reservoirs, powerhouses, transmission lines or appurtenances.”). 
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uncommon for federal and state governments jointly to be involved in actions directed at 

improving the public welfare.” Pendleton v. United States 47 Fed. Cl. 480, 485 (Fed. Cl. 2000).  

In those situations where the United States has primarily an “oversight role” that is “limited to 

establishing standards and regulations, approving grant contracts, and inspecting and paying for 

the work” but another entity makes day to day construction and operation decisions, the United 

States is not liable. Id. at 484;  D.R. Smalley & Sons, Inc. v. United States, 178 Ct.Cl. 593 

(1967); Correlated Devlop. Corp. v. United States, 214 Ct. Cl. 106 (1977) (a takings claim did 

not lie where federal involvement was limited to issuing standards and requirements, inspection 

and approval, and supplying funds for a project).  To determine whether the United States’ role is 

primarily one of “oversight” or whether it was so pervasive so as to support a takings claim, 

courts look to “the statutory and regulatory framework involved and the respective actions taken 

by the federal government and [other government].”  Pendleton, 47 Fed. Cl. at 482.   

Here, the statutory and regulatory framework—the Federal Power Act—makes clear that 

the United States is limited to an oversight role.  Originally enacted as the Federal Water Power 

Act of 1920 (FWPA), 41 Stat. 1063, 1067 (codified at 16 U.S.C. § 800(a)),4  the Act was passed 

at a time when private development of the nation's waterways was encouraged. See, e.g., S.Rep. 

No. 180, 66th Cong., 1st Sess. 2, 3 (1919).  The FWPA created the Federal Power Commission 

(FPC) to encourage, coordinate, and regulate hydropower development.  The FPC’s authority 

was transferred to FERC in 1977.  42 U.S.C. § 7172(a).  The FWPA, and later the FPA, provides 

a grant of authority to the FPC (later, FERC) to grant licenses for up to fifty years. Id. §§ 799.  

                                                 
4   Congress amended the FWPA in 1935, calling the new Act the Federal Power Act (“FPA”).  
49 Stat. 803 (codified at 15 U.S.C. §§79a-79z-6 and scattered sections of 16 U.S.C).   The FPA 
delegated exclusive licensing authority to the FPC, which was renamed FERC in 1977.  42 
U.S.C. § 7172(a). 
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The Act also enabled the Commission to “prescribe, issue, make, amend, and rescind such 

orders, rules, and regulations as it may find necessary or appropriate to carry out the provisions” 

of the Act,  in awarding licenses to projects that are “best adapted to a comprehensive plan for 

improving or developing a waterway . . ..” 16 U.S.C. § 803(a)(1).  Here, pursuant to the Federal 

Power Act, the Federal Power Commission issued a minor part license to Tacoma in 1924.  Pls.’ 

Compl. ¶ 58.  The license “was for a minor part of a complete project,” and was limited to 

authorizing “the flooding of 8.8 acres of U.S. lands to allow Tacoma to construct a dam on the 

North Fork of the Skokomish River ... [and] did not otherwise license the construction and 

operation of the project.” Order Issuing Subsequent Major License, 84 FERC, 61,107, 61,535 

(1998).  Later, the Commission determined that Tacoma should obtain a license for the entire 

Cushman Project and after decades of litigation, FERC relicensed the project.  The Commission 

has authority to relicense “after a minor or minor part license that is not subject to sections 14 

and 15 of the [FPA] expires.” 18 C.F.R. § 16.2(d)(2005).5   

The statutory authority governing relicensing in this circumstance provides that FERC “is 

authorized to issue a new license to the existing licensee upon such terms and conditions as may 

be authorized or required under the then existing laws and regulations” 16 U.S.C. § 808.  In 

deciding whether to provide such authorization, the Commission must consider factors such as 

                                                 
5 When a hydroelectric license expires, a number of things may occur. The United States may 
take over (“recapture”) a project, see FPA § 14, 16 U.S.C. § 807; the existing operator may seek 
to renew its license, or may surrender the project; a new operator may seek to take over the 
project; the current operator may announce an intention to seek a new license, but change its 
mind, thereby “orphaning” the project (see Oconto Falls v. FERC, 41 F.3d 671 (D.C. Cir. 1994)). 
The Commission may also issue a non-power license under FPA § 15(f), 16 U.S.C. § 808(f).  
Under FPA § 15(a)(1), 16 U.S.C. § 808(a)(1), if the United States does not, at the expiration of 
the existing license, exercise its right to take over a project, FERC is authorized to issue a new 
license to the existing or to a new licensee, “upon such terms and conditions as may be 
authorized or required under the then existing laws and regulations.”  
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the “plans of the applicant to manage, operate, and maintain the project safely” and “to operate 

and maintain the project in a manner most likely to provide efficient and reliable electric 

service.”  Id. §808(a)(2)(B)-(C).  The Commission is also tasked to consider factors such as fish 

and wildlife habitat, visual resources, cultural resources, recreational opportunities, irrigation, 

flood control and water supply.  Id. § 797(e).  FERC must also ensure that the project  includes 

means to protect or mitigate damage to fish and wildlife based on recommendations of state and 

federal fish and wildlife agencies and  include in the license fishways and other conditions 

prescribed by the respective secretaries of Interior and Commerce.  The Commission also must 

consider the extent to which a project is consistent with state and federal comprehensive water 

plans.   16 U.S.C. §§ 803(a)(2)(A); 803(j); 811.  In sum, FERC provides standards and oversight 

related to public interest factors such as safety, environmental concerns, and the general 

management of electrical infrastructure projects.  FERC does not directly construct, manage, or 

operate the project—it merely provides regulation and oversight.  See Cal. Sportfishing Prot. 

Alliance v. FERC, 472 F.3d 593, 598 (2006).  In such circumstances, the United States is not 

liable under the Fifth Amendment for actions undertaken by its licensee.   

Another instructive case that stands for this proposition is Griggs v. Allegheny County, 

369 U.S. 84 (1962). Allegheny County owned and maintained the Greater Pittsburgh Airport on 

land purchased to provide airport facilities. The airport was designed to conform with Federal 

Regulations.  Plaintiffs sued the United States, alleging a taking from the design and operation of 

the airport.  The Supreme Court found that the “[County] decided, subject to the approval of the 

[Federal Government], where the airport would be built, what runways it would need, their 

direction and length, and what land and navigation easements would be needed.  The Federal 

Government takes nothing; it is the local authority which decides to build an airport vel non, and 
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where it is to be located.” Id. at 89.  The Supreme Court so held, even though while the county 

was responsible for the airport’s design, the regulatory scheme enacted by Congress and 

administered by the Agency regulates virtually every aspect of air transit. Id. at 91 (Black, J., 

dissenting).  Nonetheless, the majority held that the far-reaching federal supervision and control 

present in Griggs was insufficient to hold the Government liable for a taking. 

The same result has been reached in other cases where the United States authorizes 

infrastructure projects, even where it maintains significant regulatory oversight and authority.  

For example, in Pendleton v. United States, landowners brought suit seeking compensation for 

the alleged taking of their property as a result of a series of actions taken by the Office of Surface 

Mining (OSM), in coordination with several agencies of the Commonwealth of Kentucky. 47 

Fed. Cl. 480, 485 (Fed. Cl. 2000).  In Pendelton, as here, the United States’ role was one of 

oversight and authorization.  OSM supplied a permit and funding to State officials.  Id. at 484.  

State officials selected the site for the reclamation project, defined the scope of the work, hired 

the contractors, and otherwise performed the work required for the project.  Id. at 485.  Plaintiffs 

were not able to “‘allege a single affirmative act of the part of [the federal government] that 

deprived [them] of any of [their] property.’”  Id. (alterations in original, quoting D.R. Smalley & 

Sons, Inc. v. United States, 178 Ct. Cl. 593 (1967)).  See also Adolph v. Fed. Emergency Mgmt. 

Agency, 854 F.2d 732 (5th Cir.1988) (United States not liable for taking where municipality 

voluntarily takes property in order to comply with and participate in voluntary federal flood 

insurance program).  The case law is clear: where third parties who are not agents of the United 

States act—even when they are authorized, regulated and overseen by the United States—their 

actions are not attributable to the United States for takings purposes.  
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The second set of cases Plaintiffs seek to rely upon, “Rails to Trails” cases, are also not to 

the contrary.  ECF No. 27 at 41.  The Trails Act authorizes the Interstate Commerce Commission 

(“ICC”) to preserve unused railway rights-of-way for future use, or to “railbank” them, and use 

them as recreational trails though a Notice of Interim Trail Use (“NITU”). See Preseault v. 

Interstate Commerce Comm'n, 494 U.S. 1, 5-8 (1990) (“Preseault I”).  If recreational trail use 

and railbanking as authorized by the NITU exceed the scope of the particular easement at issue 

and prevent state law reversionary interests from vesting in the fee owners, then a taking has 

occurred.  See Ladd v. United States, 630 F.3d 1015, 1019 (Fed. Cir. 2010); Preseault II.  

Critically, even if a non-Federal party actually establishes the trail, it is the NITU—the federal 

action itself—that can prevent the landowners from possession of their property unencumbered 

by the easement.  See Barclay v. United States, 443 F.3d 1368, 1374 (Fed. Cir. 2006) (“The 

barrier to reversion is the NITU, not physical ouster from possession.”); Ladd, 630 F.3d at 1024 

(Takings claim “accrues on the date that a NITU issues” and interim trail use, that is, the actual 

occupancy by a third party “cannot be [a] necessary element[] of the claim.”). 

In contrast, FERC’s licensing of the Cushman project, in itself, does not extinguish any 

right, nor in and of itself create any legal change in Plaintiffs’ property.  In fact, the City of 

Tacoma was responsible for obtaining the proper condemnation of the allottees’ property.  See 

16 U.S.C. § 814 (authorizing licensees to acquire property through eminent domain, if it cannot 

so do by agreement).  The license merely allows the City of Tacoma, the licensee, to take action.  

It is Tacoma’s voluntary action that affects Plaintiffs’ property.  The United States’ authorization 

and oversight role vis-a-vis the project is not sufficient for it to be liable for an occupation 

caused by Tacoma. 
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CONCLUSION 

 
 For the aforementioned reasons, the United States requests that the Court dismiss 

Plaintiffs’ Amended and Transfer Complaints. 
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