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Judge: Thomas F. Hogan 
 

 

 
THE CHEROKEE FREEDMEN’S REPLY IN FURTHER SUPPORT OF THEIR 

CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT 

The question before the Court is a simple one:  whether Article 9 of the Cherokee Treaty 

of 1866, which states that “all freedmen … and their descendants, shall have all the rights of 

native Cherokees,” means that the Freedmen today are entitled to equal citizenship in the 

Cherokee Nation.  Nothing in the circumstances under which the Treaty was negotiated, 
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subsequently applied by the Cherokee Nation, or interpreted in administrative and federal court 

decisions over the past 150 years contradicts the Treaty’s plain language, nor has Congress ever 

abrogated or amended Article 9 of the Treaty.   

The Cherokee Nation nonetheless insists that “all the rights of native Cherokees” 

somehow does not include “all rights,” and that, even if it did, holding the Cherokee Nation to its 

obligations under the Treaty impinges on its sovereign rights and would in effect afford the 

Freedmen a greater set of rights than “native Cherokees.”  That is simply not the case.  The 

Freedmen here seek “all the rights of native Cherokees” – nothing more, and nothing less.   As 

both the Freedmen and the Federal Defendants have shown, the Treaty language cannot – by any 

applicable canon of construction – mean anything other than what its plain language says.  

Accordingly, the Freedmen today are, as their ancestors were, entitled to equal citizenship in the 

Cherokee Nation. 

I. “ALL” MEANS ALL 

The Cherokee Nation opens its Reply with the remarkable statement that “all parties in 

this litigation agree that Article 9 of [the] Treaty means what it says, that Freedmen were granted 

‘all the rights of native Cherokees.’”  Reply Memorandum in Support of Cherokee Nation and 

Principal Chief Baker’s Motion for Partial Summary Judgment (Dkt. 239) (“Cherokee Reply”) at 

1.  The remainder of the Cherokee Nation’s brief, however, attempts to undercut the Treaty’s 

plain language by arguing that the phrase “all the rights of native Cherokees” somehow does not 

include the right of equal citizenship, which it argues was conferred by the 1866 amendments to 

the Cherokee Constitution alone.   

The Cherokee Nation’s interpretation would require the Court to find that “all” means 

something less than “all.”  This subverts all applicable canons of construction, which, as the 

Cherokee Nation acknowledges, require that the Treaty be interpreted according to its “plain and 
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obvious meaning.”  See Cherokee Reply at 15 (quoting Green v. Biddle, 21 U.S. 1, 89-90 (1823) 

(“where the words of a law, treaty, or contract, have a plain and obvious meaning, all 

construction, in hostility with such meaning, is excluded.”)).  Although the Cherokee Nation 

argues “that the wording of treaties and statutes ratifying agreements with the Indians is not to be 

construed to their prejudice,” Cherokee Reply at 13 (quoting Antoine v. Washington, 420 U.S. 

194, 199 (1975)), this canon only applies if the terms are not clear in themselves.  “[E]ven Indian 

treaties cannot be re-written or expanded beyond their clear terms to remedy a claimed injustice 

or to achieve the asserted understanding of the parties.”  Choctaw Nation of Indians v. United 

States, 318 U.S. 423, 432 (1943); see also South Carolina v. Catawba Indian Tribe, Inc., 476 

U.S. 498, 506-07 (1986) (“The canon of construction regarding the resolution of ambiguities in 

favor of Indians … does not permit reliance on ambiguities that do not exist[.]”).  Here, the 

operative terms defining what rights the Freedmen have – “all the rights of native Cherokees” – 

could not be plainer. 

It is true that the term “citizens” does not appear in Article 9 of the Treaty.  However, the 

language that does appear in Article 9, i.e. “all the rights of native Cherokees,” is far more 

expansive than citizenship rights alone, and must include, among all other conceivable rights, the 

right of equal citizenship.  See McLean v. United States 226 U.S. 374, 383 (1912) (“‘All’ 

excludes the idea of limitation…”); see also In the Matter of Enrollment of Persons Claiming 

Rights in the Cherokee Nation, 40 Ct. Cl. 411, 441-442 (1905), aff’d Red Bird v. United States 

(Cherokee Intermarriage Cases), 203 U.S. 76 (1906) (Treaty dictated that the Freedmen “not 

only be admitted to the rights of citizenship, but to an equal participation in the communal or 

common property of the Cherokees”).  That some form of the term “citizens” is used elsewhere 
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in the Treaty, such as Article 15, accordingly does not imply that Article 9 should be read more 

narrowly.  (See Dkt. No 235 (“Freedmen Br.”) at 37-40; Dkt. No. 234 (“Federal Br.”) at 24-26.) 

Nor does the use of the term “citizens” in the “Freedmen clauses” of treaties negotiated 

by other of the Five Tribes1 imply that the rights given to the Freedmen by Article 9 do not 

include citizenship.  Each of the Five Tribes’ Reconstruction treaties was negotiated 

independently between the tribe and the United States, and thus some variance in the precise 

language used is unsurprising.  That each treaty included a clause relating to freedmen’s rights is 

indicative only of the fact that the U.S. Secretary of the Interior had directed those negotiating on 

behalf of the United States to seek “incorporation” of each tribe’s freedmen into the tribe on 

equal terms with existing tribal members.2  The final treaties reflect varying levels of success by 

the United States’ negotiators, and the Cherokee Treaty – the last of the Five Tribes’ 

Reconstruction treaties to be enacted – was the most successful in securing for the Cherokee 

Freedmen and their descendants “all the rights of native Cherokees.” 

Despite the plain language of Article 9, the Cherokee Nation argues that, because Indian 

treaties should be “placed in historical context” and “interpreted as [the Indians] would have 

understood them,” Cherokee Reply at 13 (quoting Choctaw Nation, 397 U.S. at 631), the 

                                                 
1  For example, the 1866 Treaty between the Seminole Nation and the United States grants the 

Seminole Freedmen “all the rights of native citizens.”  Treaty Between the United States and 
the Seminole Nation of Indians art. II, Aug. 16, 1866, 14 Stat. 755. 

2  Specifically, Secretary James Harlan directed the U.S. Treaty Commissioners to seek to 
incorporate terms stipulating to “the immediate and unconditional emancipation of the persons 
held in bondage, and for their incorporation into the tribes on an equal footing in all respects 
with the original members.”  Letter, Secretary of Interior James Harlan to Treaty Commission 
dated August 16, 1865, U.S. Department of the Interior, Record of Letters Sent, “Indian 
Affairs,” no. 5, 1864-1865, July 1 to December 12, pp. 335-344, reprinted in Annie Heloise 
Abel, THE AMERICAN INDIAN AND THE END OF THE CONFEDERACY 1863-1866 (1925) at 219-
226 (excerpted text at 221).  See also Freedmen Br. at 14-18 (discussing treaty negotiations), 
Federal Br. at 5-9, 27-32 (same). 
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Cherokee Nation’s interpretation must prevail.  However, this canon of construction does not 

apply to unambiguous treaty terms and, in any event, the historical record shows that Article 9 

was just as unambiguous to the Cherokees in 1866 as it appears to a modern reader today.  See 

Oregon Dept. of Fish and Wildlife v. Klamath Indian Tribe, 473 U.S. 753, 774 (1985) (“[E]ven 

though ‘legal ambiguities are resolved to the benefit of the Indians, courts cannot ignore plain 

language that, viewed in historical context and given a fair appraisal, clearly runs counter to a 

tribe’s later claims.”) (internal citations omitted).  Indeed, the Cherokee Nation itself interpreted 

the rights accorded to the Freedmen expansively.  See Cherokee Nation v. United States, 12 Ind. 

Cl. Comm. 570, 583 (Sept. 25, 1963) (“At all material times, the Cherokees intended that when 

they granted the freedmen ‘all the rights of native Cherokees,’ no civil, political, or property 

rights were excluded and all conceivable rights were included.”), aff’d 180 Ct. Cl. 181, 1967 WL 

1509 (Ct. Cl. 1967).3   

The Cherokee Nation claims that it was the Cherokee Nation’s Constitution, and not the 

Treaty of 1866, that provided citizenship rights to the Freedmen.  However, the Cherokee 

Nation’s 1866 amendments to its Constitution merely demonstrated the tribe’s understanding 

that Article 9 granted the Freedmen “all the rights of native Cherokees,” which necessarily 

included the right of equal citizenship in the Cherokee Nation.  The Cherokee Nation’s 1839 

Constitution – the tribe’s governing document at the time of the Treaty’s ratification in 1866 – 

specifically excluded most persons with African and/or slave ancestry from citizenship, 

permitted the institution of slavery, and specifically discriminated against persons with African 

ancestry.  (See Freedmen Br. at 8-9.)  Thus, portions of the 1839 Cherokee Constitution, as well 

as other aspects of Cherokee law, were in direct conflict with the Treaty, and the Cherokee 

                                                 
3 Attached as Freedmen Br. Ex. 6 (Dkt. 235-3) and Federal Br. Ex. 4 (Dkt. 234-4). 
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Nation’s government recognized that in order for the Cherokee Constitution to be a functional 

governing document, these provisions had to be changed.  The amendments would also have the 

salutary effect of rendering all existing Cherokee slave codes and other discriminatory laws 

unconstitutional (and thus unenforceable).     

Accordingly, Principal Chief William P. Ross, shortly after the Treaty’s ratification, 

called for a national council  

for the purpose of making known to you the provisions of the 
treaty, concluded at Washington on the 19th day of July, last, and 
of obtaining your ratification of certain amendments to the 
constitution of the nation which seem to be required, in part, by 
that treaty. 

See 12 Ind. Cl. Comm. at 619 (quoting Chief Ross) (emphasis added).  Chief Ross wrote the 

necessary amendments and presented them to the Cherokee national council for approval.  Id. at 

621.  In his October 1866 message to the national council regarding the amendments, he 

reiterated that the Treaty was “now the supreme law … and it is our duty to comply in good faith 

with all of its provisions.”  Accordingly, Chief Ross entreated the counsel: 

As you now have before you such amendments to the constitution 
of the Nation as appear to be rendered necessary by the treaty, I 
simply recommend their careful consideration and early adoption. 

Dkt. 234-9 (Federal Br. Ex. 94) at 6 (emphasis added).  In the same message, Chief Ross 

specified that an anticipated census of the Cherokee people should include “all blacks admitted 

to the full rights of Cherokee citizenship by the 9th Article of the Treaty[.]”  Id. at 9 (emphasis 

added).  

In other words, by adopting these “necessary” amendments, the Cherokee Nation did not 

provide any new rights to the Freedmen that the Treaty had not already provided to them, but 

                                                 
4  Message of Hon. Wm. P. Ross to the Cherokee Counsel, dated October 19, 1866. 
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merely brought previously-existing Cherokee law into line with the “supreme law” of the Treaty.  

(See also Freedmen Br. at 18-20, Federal Br. at 33-37.)  Indeed, nothing in the historical record 

suggests that the Cherokee Nation would have otherwise been inclined to voluntarily extend to 

the Freedmen equal citizenship in the tribe.5   

The Cherokee Nation attempts to cherry-pick a few statements from the 1895 Whitmire 

decision and the 1963 Indian Claims Commission findings to support its preferred interpretation, 

but nothing in either of these cases indicates any differently.  In fact, the Indian Claims 

Commission decision specifically recognizes, consistent with the historical facts reiterated 

above, that “[t]he Cherokee Nation … ratified such amendments to its constitution as were 

necessitated by the treaty.”  12 Ind. Cl. Comm. at 640 (emphasis added).  It further found that 

“[w]hen, after these amendments were adopted, the Cherokees had occasion to mention the 

freedmen, it was the consensus of its leaders that the freedmen were in fact Cherokee citizens, 

with all the rights of native Cherokees, and that they [had] acquired such rights by virtue of 

Article IX of the treaty of 1866.”  Id. at 583 (emphasis added). 

Though the tribe focuses only on the reference to the Cherokee Constitution in Whitmire, 

the full Whitmire opinion emphasizes that the Freemen’s “foothold was acquired exclusively 

through the interposition of the United States and exclusively by virtue of the treaty of 1866.”  

Whitmire v. Cherokee Nation, 30 Ct. Cl. 138, 155 (1895) (“Whitmire I”) (emphasis added).  The 

                                                 
5  For example, the Cherokee Nation strictly applied Article 9’s “six month” deadline for 

Freedmen to return to the Cherokee Nation and also incorporated this deadline into the 
Cherokee Constitution.  Those Freedmen who could prove they had returned on time had “all 
the rights of native Cherokees,” but those who could not had no rights.  This restriction was, at 
the Cherokees’ insistence, applied by the United States Government in its compilation of the 
Dawes Freedmen Roll.  (See Freedmen Br. at 20-27, Federal Br. at 10-17.)  All of the 
Freedmen before the Court are descendants of Freedmen who were able to establish their 
eligibility to claim rights under the terms of Article 9 of the Treaty, and were accordingly 
enrolled on the Dawes Freedmen Roll. 
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Whitmire I Court then points out that the Cherokee Nation itself, through its 1866 constitutional 

amendment, had indicated its own understanding that Article 9 conferred equal citizenship rights 

on the Freedmen.  See id.; see also Seminole Nation v. United States, 78 Ct. Cl. 455, 464 (1933) 

(“it is apparent from an analysis of [Whitmire I] that the fundamental property rights of the 

freedmen originated in the grant conferred by article 9 of the treaty, and reference to the 

constitution of the tribe was made to disclose the meaning which the Indians themselves ascribed 

to the previous grant in the effect to be given thereto”).  As a later Court of Claims decision put 

it, “[t]he constitutional amendment… was simply declaratory of the new order of things.”  In the 

Matter of Enrollment, 40 Ct. Cl. at 442.   

If, as the Cherokee Nation now argues, Whitmire I implied that the Cherokee Nation was 

entitled to amend its constitution at any time to re-define the citizenship rights available to the 

Freedmen (or eliminate them altogether), the Cherokee Nation could have done so at some point 

during the enrollment and allotment process that continued on for more than a decade after that 

decision, to prevent at least additional prospective Freedmen citizenship claims.  The fact that the 

Cherokee Nation did not attempt to eliminate the Freedmen from citizenship as a class – despite 

hotly contesting individual cases that allegedly failed to meet the strict criteria set forth in Article 

9 – further indicates that it considered itself bound by the Treaty to extend citizenship rights to 

the Freedmen who did meet those criteria.  The later Whitmire decisions, and other decisions 

related to the allotment process, bear this out.  (See Freedmen Br. at 40-44, Federal Br. at 37-47.)  

II. ARTICLE 9 APPLIES TO THE MODERN FREEDMEN 

In a further bid to contradict the Treaty’s plain language, the Cherokee Nation claims that 

the Treaty no longer applies to the descendants of the original Freedmen under two theories:  that 

Article 9, as understood by the tribe in 1866, would not apply to the descendants of the 

Freedmen in perpetuity and, alternatively, that the Five Tribes Act amended the Treaty to remove 

Case 1:13-cv-01313-TFH   Document 244   Filed 03/28/14   Page 8 of 18



9 

the citizenship rights from the descendants of the original Freedmen.  Neither theory has any 

merit. 

First, the Cherokee Nation argues that the tribe, at the time of the Treaty, would not have 

understood that the Freedmen’s “descendants” would have included all descendants, for all time.  

However, one inherent aspect of citizenship rights, as those rights were and are applied to 

“native Cherokees,” is inheritability.  As such, inheritability of citizenship applies equally to the 

Freedmen under the terms of the Treaty.  Article 9 even explicitly clarifies that its rights and 

protections extend to the Freedmen “and their descendants.”  Cherokee citizens at the time would 

certainly have expected that their own descendants 150 years in the future would be Cherokee 

citizens, and there is no reason to believe that they would not have expected that the newly-

adopted Freedmen citizens’ descendants would likewise be Cherokee citizens.  Indeed, newly-

born members of the tribe – both Freedmen and “native Cherokee” – were added without 

comment to the membership rolls that were made in the late nineteenth and early twentieth 

centuries, including the Cherokee Nation-approved roll of 1880 and the final Dawes Rolls.  (See 

Federal Br. at 546, (citing Federal Ex. 22 (Dkt. 234-22, Excerpts of Final 1906 Cherokee 

Freedmen Dawes Rolls).) 

The Cherokee Nation also argues that, because tribal citizenship was historically more 

closely tied to the geographical boundaries of the Cherokee Nation than it is today (in that 

citizenship generally implied permanent residency in tribal territory), the Cherokee signatories 

would therefore not have understood that extending the right of citizenship to the Freedmen’s 

                                                 
6 “Under the tribe’s interpretation, the Dawes Freedmen Roll, which was finalized in 1906, 

should have included only those individuals who actually resided in the Cherokee Nation in 
February 1867.  In fact, most of the names on the Freedmen Roll are individuals who were 
under the age of 40 who could not have met this requirement because [they] were not alive in 
1867.”  (Federal Br. at 54 (emphasis in original).)  
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descendants would be so “far-reaching” as to extend 150 years into the future.  (See Cherokee 

Reply at 3, 14-15.)  However, this argument imposes a modern conception of residence as a 

transitory state, rather than the more fixed condition that the Cherokee signatories to the Treaty 

were likely to have expected in the context of what was, after all, still a largely agrarian society.  

There is no reason to suppose that the Cherokees would not have regarded a person’s residence 

in Cherokee territory to be, in the normal course of things, a permanent state more likely than not 

to be shared by one’s descendants.  Indeed, that there was a residency requirement for tribal 

citizenship for native Cherokees in the first place implies that the decision to permanently 

remove oneself and one’s property from Cherokee territory was the unusual case.  There is no 

reason at all to suppose that the Cherokees at the time assumed that the Freedmen – or at least 

those who chose to stay and make their home in the territory in the first instance – would not 

then become, through their descendants, a permanent part of the tribe.  That the Cherokee Nation 

does not have a residency requirement today reflects a change in circumstances that is equally 

applicable to both “native Cherokees” and Freedmen.7 

Second, the Cherokee Nation argues that, by placing the phrase “and their descendants” 

prior to the time-limiting residency term in the Five Tribes Act, Congress amended Article 9 of 

                                                 
7  Many Freedmen do in fact continue to live, as their ancestors did, on lands formerly the 

domain of the Cherokee Nation (now the 14-county Cherokee Nation jurisdictional service 
area located in northeastern Oklahoma), including Freedmen Defendants Raymond Nash and 
Lisa Duke, and Intervenor-Defendant Charlene White, who are all currently Cherokee Nation 
citizens.  This however is not a requirement for Cherokee Nation citizenship today, and in fact 
“[t]he Cherokee Nation has more than 20 ‘at-large’ community groups nationwide,” which 
were formed as a way to “organize and better communicate with our citizens” residing outside 
the Cherokee Nation jurisdictional service area.  See Cherokee Nation press release dated 
January 25, 2013, “Cherokee Nation forming community group in the Washington, D.C., area” 
(available at http://www.cherokee.org/News/Stories/cn022513-4.aspx (copy attached as 
Exhibit A)).  The Cherokee Nation’s membership rolls today include, for example, “[s]everal 
hundred citizens … based in the [Washington, D.C.] area.”  Id.  This includes Freedman 
Intervenor-Defendant and Cherokee Nation citizen Samuel E. Ford.   
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the Treaty to apply the time-limiting residency term to the descendants of the original Freedmen.  

They are incorrect. 

The changed placement of “and their descendants” between the Treaty and the Five 

Tribes Act has no substantive effect.  If the time-limiting residency term applied to both “persons 

of African descent, either free colored or the slaves of Cherokee citizens” and “their 

descendants,” the phrase “and their descendants” would be superfluous.  This is because the 

descendants of the original Freedmen who were living in or returned to the Cherokee Nation on 

or before February 11, 1867, were, by definition, also “persons of African descent.”  Thus, the 

inclusion of the phrase “and their descendants” in the Five Tribes Act would not be necessary if 

Congress actually intended the reading of the Five Tribes Act that the Cherokee Nation has now 

proposed.  “A cardinal principle of interpretation requires [courts] to construe a statute so that no 

provision is rendered inoperative or superfluous, void or insignificant.”  Laurel Baye Healthcare 

of Lake Lanier, Inc. v. NLRB, 564 F.3d 469, 472 (D.C. Cir. 2009) (internal citations and 

quotations omitted).  The Cherokee Nation’s argument violates this cardinal principle. 

Further, “[u]nless Congress makes clear its intent to abrogate a treaty, a court will not 

lightly infer such intent but will strive to harmonize the conflicting enactments.”  Seminole 

Nation of Okla. v. Norton, No. 00-2384, 2001 WL 36228153, at *12 (D.D.C. Sept. 27, 2001) 

(citation omitted); see also Washington v. Washington Comm’l Passenger Fishing Vessel Ass’n, 

443 U.S. 658, 690 (1979) (“Absent explicit statutory language, we have been extremely reluctant 

to find congressional abrogation of treaty rights[.]”); United States v. Dion, 476 U.S. 734, 738 

(1986) (“We have required that Congress’ intention to abrogate Indian treaty rights be clear and 

plain.”).  Moving the phrase “and their descendants” simply does not provide any clear intent to 

abrogate the Treaty, especially given that the Cherokee Nation’s proposed reading of the Five 
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Tribes Act would render that phrase superfluous.  By contrast, a reading of the Five Tribes Act 

that only applies the time-limiting residency term to the phrase “persons of African descent, 

either free colored or the slaves of Cherokee citizens” harmonizes the Treaty and the Five Tribes 

Act.   

Even if the changed placement of “and their descendants” in the Five Tribes Act was 

meant to have substantive effect, the effect is far more limited than the Cherokee Nation now 

contends and does not impact the rights of the Freedmen currently before the Court.  The Five 

Tribes Act was “[a]n Act To provide for the final disposition of the affairs of the Five Civilized 

Tribes in the Indian Territory, and for other purposes.”  34 Stat. 137, 137 (1906).  Accordingly, 

Congress mandated “[t]hat after the approval of this Act no person shall be enrolled as a citizen 

or freedmen of the Choctaw, Chickasaw, Cherokee, Creek, or Seminole tribes of Indians in the 

Indian Territory, except as herein provided, unless application for enrollment was made prior to 

December first, nineteen hundred and five . . . .”  Id. (emphasis added).  With regard to the 

Freedmen, the Five Tribes Act made clear that “this provision shall not prevent the enrollment of 

any person who has heretofore made application to the Commission to the Five Civilized Tribes 

or its successor and has been adjudged entitled to enrollment by the Secretary of the Interior.”  

Id. at 138. 

The Five Tribes Act, therefore, was not intended to change the rights of those who had 

already applied for and been deemed entitled to enrollment (or their descendants) but instead to 

close the rolls to future enrollment by anyone, whether Cherokee “by blood” or Freedmen, 
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subject to certain exceptions.8  Accordingly, even if the Five Tribes Act amended the Treaty with 

respect to descendants of the Freedmen, it merely removed the right of enrollment on the Dawes 

Rolls from those descendants who had not yet enrolled.  The rights of persons who were denied 

enrollment subsequent to the Five Tribes Act are not at issue in this litigation, as each of the 

Freedmen before the Court can trace their ancestry to an individual listed on the Dawes Rolls. 

The Cherokee Nation cites no case in which a Court has accepted its reading of the Five 

Tribes Act.  The Cherokee Nation primarily relies on Garfield v. United States ex rel. Lowe, 34 

App. D.C. 70, 1909 WL 21538 (App. D.C. 1909), but “[t]he only question determined in Lowe’s 

case was that after the partial list of rolls had been sent up by the Dawes Commission and 

approved by the Secretary of the Interior, he still had the right after notice and hearing and upon 

proof of fraud to strike from these rolls the names of persons.”  Whitmire v. The United States 

and The Cherokee Nation, 46 Ct. Cl. 227, 1910 WL 930, at *15 (Ct. Cl. 1911) (“Whitmire VI”).  

To the extent that Garfield says anything more, it is dicta.  When the Supreme Court affirmed 

Garfield in United States ex rel. Lowe v. Fisher, 223 U.S. 95 (1912), it confirmed that enrollment 

of the Freedmen must proceed in accordance with the Five Tribes Act and that, under the Act, 

the Secretary of the Interior retained the right to strike names that were improperly placed on the 

Dawes Rolls until the Rolls were finalized by Congress.  See 223 U.S. at 104-05.  Nothing in 

Fisher impacts the rights of descendants of Freedmen who were properly enrolled on the Dawes 

Rolls.   

Likewise, Whitmire VI does not support the Cherokee Nation’s proposed interpretation of 

the Five Tribes Act.  The Cherokee Nation relies on a statement in Whitmire VI, in which the 

                                                 
8  Notably, the purpose of the Dawes Rolls was not to create an ongoing registry of tribal 

citizenship, but was instead to allow for division of tribal property among tribal citizens as of a 
particular point in time.  (See Freedmen Br. at 25-27.) 
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Court states that “the act of 1906 has practically reenacted the decree of the court,” Whitmire VI, 

1910 WL 930 at *13, but the Cherokee Nation ignores the context surrounding this statement.  In 

full, this paragraph from Whitmire VI reads: 

The language of the court’s decree of February 3, 1896, had been such as 
to raise the question whether freedmen, as well as free colored persons, 
were subject to limitation of residence or return, and it also left in doubt 
whether the six months expired January 19, 1867, or February 11, 1867. 
These doubts had been resolved by the language of the decree of February 
18, 1896, and the language of this section in the act of April 26, 1906, is 
almost precisely the same with that of the decree. In his argument of this 
case counsel for the Cherokee Nation stated that he had drawn this section 
and procured it to be included in the act, and that his reason for this was 
that the Dawes Commission was placing, or was about to place, on the roll 
of freedmen certain persons who were not actual residents of, or who did 
not actually return to, the nation within the time prescribed by the treaty, 
because for various reasons they were considered by the Dawes 
Commission to have been constructive residents or to have constructively 
returned. Thus, the act of 1906 has practically reenacted the decree of the 
court, and this act can not be taken as superseding the direction of the 
court with respect to the manner in which the final roll should be made up. 

Id.  Therefore, viewed in its full context, this statement is about whether the Dawes Commission 

was enrolling Freedmen in accordance with the terms of the Whitmire Court’s earlier decree.  It 

in no way addresses the rights of descendants of Freedmen who were properly enrolled. 

III. THE CHEROKEE NATION REMAINS BOUND BY THE PLAIN TERMS OF 
ARTICLE 9 OF THE TREATY 

 The Cherokee Nation argues that the Treaty is a contract that the United States has itself, 

on occasion, violated.  The Freedmen take no position at this time with regard to the relations 

between the United States and the Cherokee Nation, because, whatever the merits of the 

Cherokee Nation’s statements regarding the conduct of the United States, that conduct is 

irrelevant to the Cherokee Nation’s obligations under Article 9, which remain in full force and 

effect.  This lawsuit is not about enforcing Article 9 for the benefit of the United States, but is 
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instead about enforcing rights secured long ago by the United States, with the agreement of the 

Cherokee Nation, for the benefit of the Freedmen.   

 For the same reason, the effect of the U.S. Government’s policies of allotment and 

dissolution of the tribes during the late nineteenth and early twentieth Centuries is irrelevant to 

the question before the Court.  The Seminole Nation, which was subject to the same policies as 

the Cherokees, was nonetheless found to be beholden to extend “all the rights of native citizens” 

to its modern day freedmen, pursuant to the terms of the Seminole Treaty of 1866.  See Seminole 

Nation of Okla. v. Norton, 2001 WL 36228153.  The Cherokee Nation has previously argued, 

unsuccessfully, before the Indian Claims Commission that Article 9 of the Treaty ought not to be 

enforced because the United States dealt inequitably with it in the negotiation and execution of 

the Treaty of 1866.  In that case, the Cherokee Nation sought to recover funds that had been paid 

to the Freedmen on the basis of the equal Cherokee citizenship accorded to them by the Treaty.  

The ICC, after an exhaustive review of the historical record, held that the Cherokee Nation failed 

to show that the Cherokee Nation was under duress during either the negotiations or execution of 

the Treaty, and that the Freedmen, as equal citizens under the Treaty, had been entitled to receive 

equal allotments.  See 12 Ind. Cl. Comm. 570.  

The Cherokee Nation also spends a substantial portion of its Reply arguing that simply 

enforcing the plain terms of Article 9 will curtail its “inherent right to self-government” and/or 

its right to determine its own membership unless it is permitted the authority to do as it pleases 

with regard to its membership.  But nothing in this case undermines the Cherokee Nation’s right 

to self-determination, as that right is and has always been subject to restrictions imposed by 

treaties or acts of Congress.  See United States v. Wheeler, 435 U.S. 313, 323 (1978) (“In sum, 

Indian tribes still possess those aspects of sovereignty not withdrawn by treaty or statute, or by 

Case 1:13-cv-01313-TFH   Document 244   Filed 03/28/14   Page 15 of 18



16 

implication as a necessary result of their dependent status.”).  Here, the Cherokee Nation agreed 

to grant the Freedmen “all the rights of native Cherokees,” and so cannot now enact membership 

criteria that exclude Freedmen from citizenship while at the same time granting that right to 

native Cherokees.  This does not, as the Cherokee Nation argues, accord the Freedmen some 

greater right to citizenship than native Cherokees because, under Article 9, the Freedmen’s rights 

are exactly the same as the rights of native Cherokees.  The Cherokee Nation is not proposing a 

change to the enrollment criteria for native Cherokees and Freedmen alike, but to eliminate the 

Freedmen from its citizenship rolls altogether.9 

To the extent that the Cherokee Nation argues that the United States treats the enrolled 

Cherokee Freedmen citizens differently in some aspects than other Cherokee Nation citizens 

(Cherokee Reply at 23-24), the Freedmen agree that such treatment is inequitable – claims to that 

effect were the basis for the Freedmen’s original 2003 Complaint in the related action Vann v. 

Jewell, Case No. 1:03-cv-01711 (TFH), and are included in the current Fifth Amended 

Complaint in that case, as well as the Freedmen’s Counterclaims in this action.  However, this 

issue is not presently before the Court, pursuant to the parties’ agreement, and does not have any 

relevance to the question at hand.10   

Finally, the Oklahoma Indian Welfare Act (“OIWA”), which is cited by the Cherokee 

Nation, is irrelevant because the Cherokee Nation has not chosen to reorganize under that statute.  

                                                 
9  The Cherokee Nation continues to have authority to determine its criteria for membership in 

ways that are not otherwise curtailed by treaty or statute.  See Red Bird, 203 U.S. at 88.  
10 The parties agreed to set aside this and other issues relating to the application of Article 9 for 

purposes of the present cross-motions, to allow the Court to determine, once and for all, the 
meaning of the clause (i.e., whether “all the rights of native Cherokees” incudes the right of 
equal citizenship for Freedmen descendants), and whether Article 9 is still in full force and 
effect.  See Dkt. 223 (Joint Motion for Entry of Order Setting Briefing Schedule for Summary 
Judgment on Core Issue and Staying Case on All Other Matters). 
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The Cherokee Nation incorrectly claims that “[b]oth the USA and the Freedmen assert that … 

OIWA tribes could properly have excluded Freedmen from citizenship.”  (Cherokee Reply at 

24.)  Rather, the Freedmen and the Federal Defendants pointed out that, whatever the merits of 

the Cherokee Nation’s arguments regarding OIWA (which are not conceded), the OIWA has no 

bearing on the question of whether the Cherokee Nation remains bound by the terms of the 

Treaty.  (Freedmen Br. at 48-49, Federal Br. at 58-59.)  Because the Cherokee Nation has not, in 

fact, decided to reorganize under the OIWA, the Treaty continues to be in full force and effect 

and this precludes the Cherokee Nation from taking any action to exclude the Freedmen from 

“all the rights of native Cherokees.” 

IV. CONCLUSION 

Because the plain language of the Treaty grants the Freedmen “all the rights of native 

Cherokees,” which includes equal citizenship, and the Treaty has never been abrogated, the 

Freedmen respectfully request that the Court (1) deny the Cherokee Nation’s and Principal Chief 

Bill John Baker’s Motion for Partial Summary Judgment, and (2) grant the Freedmen’s and 

Federal Defendants’ Cross-Motions for Partial Summary Judgment. 
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