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LESTER J. MARSTON
California State Bar No. 081030
RAPPORT AND MARSTON
405 West Perkins Street
Ukiah, CA 95482
Telephone: 707-462-6846
Facsimile:  707-462-4235
e-mail: marston1@pacbell.net

Attorneys for Intervenor
The Real Picayune Rancheria of the Chukchansi Indians

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

PICAYUNE RANCHERIA OF THE
CHUKCHANSI INDIANS, et al.,

                        Plaintiffs, 

           v.

GIFFEN TAN, et al.,

                        Defendants.

__________________________________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. 1:14-cv-0220-AWI-SAB

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF MOTION OF
THE REAL PICAYUNE RANCHERIA OF THE
CHUKCHANSI INDIANS TO INTERVENE AS
A PARTY DEFENDANT

DATE:  April 17, 2014
TIME:   1:30 p.m.
CTRM.: 2, 8  Floorth

JUDGE: Anthony W. Ishii

INTRODUCTION

On July 2, 2013, the Supreme Court of the State of New York issued an order (“Order”)

that the Picayune Rancheria of the Chukchansi Indians (“Tribe”) and its Chukchansi Economic

Development Authority (“CEDA”) deposit all of the Gross Revenues and Revenues and Cash of

CEDA, which includes gross revenues generated from the operation of the Tribe’s Chukchansi

Gold Resort and Casino (“Casino”) into the Casino’s operating account (“Rabobank Operating

Account”) maintained at the Rabobank in the Fresno and Sacramento, California. In the Order

the Judge excluded from the deposit the Casino’s operating cash and gross revenues that

constitute monthly payments to: (1) the Tribe to operate its Tribal government and (2) the

Tribe’s Gaming Commission to operate the Commission.
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The Order also provided that only Giffen Tan, the General Manager of the Casino, had

the authority to make withdrawals from the Rabobank Operating Account to make payments for

the legitimate operating expenses of the Casino.

The Supreme Court of the State of New York also determined that it did not have

jurisdiction to prevent the Casino from making the payments to the on-reservation tribal

government and gamming commission that were providing regulatory on-site and essential

governmental services necessary for the Casino to operate.

The Tribe, seeking intervention (“Intervenor Tribe”), is the legitimate and lawful

government of the Tribe. It is also the Tribal government that is located on the Tribe’s Picayune

Rancheria or Reservation (“Reservation”) that is providing the regulatory over-sight  and other

governmental services necessary for the Casino to continue to operate in accordance with all

applicable federal law, including but not limited to the Indian Gaming Regulatory Act, 25

U.S.C. § 2701, et seq.

In their complaint, the plaintiffs allege that they are the legitimate governing body of the

Tribe. They are not. Instead, under applicable tribal law, the intervenors are. 

In their complaint, the plaintiffs also seek to have the Court issue an order preventing

Giffen Tan and other employers of the Casino “from making, directing, or authorizing, in any

fashion, any and all Tribal governmental distributions of Casino revenue to any person or entity

that is not recognized by the United States as the Tribe”. Complaint for Injunctive Relief

(“Complaint”), p. 2, lls. 1-8.

In their Complaint, the plaintiffs rely on the February 11, 2014, decision (“Decision”) of

the Bureau of Indian Affairs (“BIA”) as support for the position that it is the duly constituted

and governing body of the Tribe. Complaint, pp. 5-6, ¶ 20.

The Decision, in fact, made it clear that the BIA was not determining who was the

lawful governing body of the Tribe, or which Tribal Council could receive Casino assets.

Rather, the BIA was only determining who the BIA would deal with for the purpose of

contracting under the Indian Self-Determination and Educational Assistance Act, 25 U.S.C. §
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450 et seq., until such time as the Tribe resolved its internal tribal dispute. BIA Decision, p. 2.

In order to grant the relief requested by the plaintiffs, this Court would have to determine

who was the lawful governing body of the Tribe. An internal tribal leadership dispute is

governed by tribal law and thus “fall[s] within the exclusive jurisdiction of tribal institutions.”

Attorney’s Process and Investigative Services v. Sac & Fox Tribe, 609 F.3d. 972, 943 (8th Cir.

2003) (“Jurisdiction to resolve internal tribal disputes...lies with Indian tribes and not the district

courts.”).

Moreover, since the Intervenor Tribe and the Tribal Council is the lawful governing

body of the Tribe, it has the right to intervene in this action to protect its rights to govern itself

and protect its property, payments from its Casino, to ensure that it has the revenue necessary to

fund and provide essential governmental services.

The Intervenor Tribe, acting through its Tribal Council, therefore seeks to intervene in

this action to protect its right of tribal self-government and to ensure that the property and

money belonging to the Tribe are not turned over to the plaintiffs.

In this brief, the Tribe will demonstrate that it is entitled to intervene in this case as a

matter of right under the Federal Rules of Civil Procedure (“Fed. R. Civ. P.) Rule 24(a), because

the plaintiff asserts in its Complaint that it is the duly constituted governing body of the Tribe,

when, in fact, it is not.  Because the Complaint raises the issue as to who is really the duly

constituted and governing body of the Tribe, it directly implicates: (1) the Tribe’s sovereign

authority to govern itself; (2) the right of the Intervenor Tribe’s Tribal Council to be recognized

as the governing body of the Tribe, and (3) the right to have all of the funds and property

belonging to the Tribe remain in the possession of the Intervenor Tribe, its Tribal Council and

its CEDA Board.  As such, the Tribe is an indispensable party to this proceeding and is entitled

to intervene as a matter of right as a defendant in this case pursuant to Fed. R. Civ. P. Rule

24(a)(2).  No party to this litigation, furthermore, can adequately represent the Tribe’s interests

in this matter.

The Tribe’s purpose in intervening in this matter is simple: The Tribe seeks to protect its
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right to determine who is the lawful governing body of the Tribe, its right to govern itself, and

its right to receive and have control over tribal property and assets.  Once the Tribe has

intervened in this matter, it will move the Court for an order dismissing the entire lawsuit on the

grounds that the Tribe is a necessary and indispensable party under Rule 19 of the Fed. R. Civ.

P. that cannot be joined because of its sovereign immunity from suit.

STATEMENT OF FACTS

The relevant facts of this case are set forth in the Declaration of Carl Casey and Lester J.

Marston filed in Support of the Motion of the Real Picayune Rancheria of Chukchansi Indians

to Intervene as a Party Defendant (“Casey Declaration” and “Marston Declarations”).  For the

Court’s convenience, the Tribe will not repeat those facts here but, rather, will incorporate them

by this reference as if set forth here in full.

I.

THE TRIBE HAS THE RIGHT TO INTERVENE IN THIS ACTION.

The Tribe asserts interests in this matter related to its sovereignty, authority to govern

itself, the preservation of its internal laws governing the composition of its Tribal Council, and

the possession and control of its tribal assets and property.  As discussed herein, these interests

are such that the Tribe is a necessary and indispensable party to the plaintiff’s action under Fed.

R. Civ. P. Rule 19.  These interests depend on adjudication of questions of law and fact in

common with the parties’ claims and defenses.  As such, the Tribe satisfies the requirements for

both intervention as a matter of right and permissive intervention.  The Tribe’s Motion to

Intervene, thus, should be granted.

A. The Tribe is Entitled To Intervene In This Action As A Matter Of Right
Under Fed. R. Civ. P. Rule 24(a).

Rule 24 of the Federal Rules of Civil Procedure governs when a party has a right to

intervene in an action:

Intervention of Right.  Upon timely application anyone shall be permitted
to intervene in an action (1) when a statute confers an unconditional right to
intervene; or (2) when the applicant claims an interest relating to the property or
transaction which is the subject of the action and the applicant is so situated that
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the disposition of the action may as a practical matter impair or impede the
applicant’s ability to protect that interest, unless the applicant’s interest is
adequately represented by the existing parties.

Fed. R. Civ. P. Rule 24(a).

“Rule 24(a) is construed broadly in favor of the applicants for intervention.”  Scotts

Valley Band of Pomo Indians v. United States, 921 F.2d 924, 926 (9th Cir. 1990).  The Ninth

Circuit Court of Appeals applies a four-part test to determine whether intervention is warranted

under Rule 24(a)(2):

(1) the application for intervention must be timely; (2) the applicant must have a
significantly protectable interest relating to the property or transaction that is the
subject of the action; (3) the applicant must be so situated that the disposition of
the action may, as a practical matter, impair or impede the applicant’s ability to
protect that interest; and (4) the applicant’s interest must not be adequately
represented by the existing parties in the lawsuit.

Southwest Center for Biological Diversity v. Berg, 268 F.3d 810, 817 (9th Cir. 2001) (internal

quotations omitted).  All four factors weigh in favor of the Tribe’s intervention in this case.

1. The Tribe’s Motion to Intervene is Timely.

Three factors are usually weighed when a court decides whether a motion to intervene is

timely: “(1) the state of the proceedings at which the applicant seeks to intervene, (2) the

prejudice to other parties, and (3) the reason for and length of the delay.”  Smith v. Marsh, 194

F.3d 1045, 1050 (9th Cir. 1999).  Applying these three factors, the Tribe’s Motion to Intervene

is timely.

First, this case is in the early pre-trial stage and no proceedings on the merits of this case

have yet taken place.  The Complaint was filed on February 19th of this year.  The defendants

have not filed an answer and no motions have been field in this case by any other parties.  

Second, the Regional Director’s Decision is not final, pursuant to 25 C.F.R. § 26,

because the Intervenor Tribe filed a timely appeal from the Decision to the Interior Board of

Indian Appeals . Marston Declaration, p. 2, ¶ 6 and Exhibit C thereto.  The Intervenor Tribe,

therefore, has diligently pursued intervention in this case since it received a copy of the

Complaint on February 21, 2014, just seven (7) days ago.
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Finally, the Tribe’s interest in this case stems directly from the plaintiff’s claims that it is

the governing body of the Tribe under tribal law and the Decision.  The allegations in the

Complaint are aimed just as much at the Intervenor Tribe and its Tribal Council as they are at

the defendants.  Thus, the possibility of prejudice to the parties from the Tribe’s intervention is

negligible, since the Intervenor Tribe’s interest lies only in refuting the plaintiff’s claims that it

represents the Tribe. 

 
2. The Tribe Asserts A Significantly Protectable Interest In The

Subject Matter Of This Action Regarding The Tribe’s Right To
Govern Itself And To Have Possession And Control Of The Tribe’s
Assets.

The second and third prongs of the intervention analysis often are considered together

because “the question of impairment is not separate from the question of exercise of an

interest.”  Natural Resources Defense Council, Inc. v. United States Nuclear Regulatory

Comm’n, 578 F.2d 1341, 1345 (10th Cir. 1978).  In the Ninth Circuit, the “interest test” is

“primarily a practical guide to disposing of lawsuits by involving as many apparently concerned

persons as is compatible with efficiency and due process.”  County of Fresno v. Andrus, 622

F.2d 436, 438 (9th Cir. 1980).  An applicant in intervention has a significantly protectable

interest, for purposes of intervention under Fed. R. Civ. P. Rule 24(a)(2), if “the injunctive relief

sought by plaintiffs will have direct, immediate, and harmful effects upon [the applicant’s]

legally protectable interests.”  Forest Conservation Council v. United States Forest Service, 66

F.3d 1489, 1494 (9th Cir. 1995).

The interest of the Tribe in this case is in protecting its sovereign authority to determine

its own governing body, and to enforce tribal law, in this case, the Tribe’s Constitution and

Election Ordinance.  The plaintiff’s Complaint seeks to usurp the authority of the current

Intervenor Tribal Council and have this Court recognize the 2010 Tribal Council as the

governing body of the Tribe, all in violation of tribal law.  As a federally recognized Indian

tribe, the Tribe possesses attributes of sovereignty over both its members and its territory.  New

Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 332 (1983).  The right to govern its internal
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affairs, including the right to define its membership and govern itself under tribal law, are the

most important attributes of the Tribe’s sovereignty.

Indian tribes are distinct, independent political communities, retaining their
original natural rights in matters of local self-government.  They remain a
separate people with the power of regulating their internal and social relations. 
They have power to make their own substantive law in internal matters and to
enforce that law in their own forums.

Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55-56 (1978) (citations omitted).  

The federal courts without exception recognize that a fundamental hallmark of a tribe’s

sovereignty is the right to determine its own elected officials and governing body, without

interference from the federal government, Hamilton v. Acting Sac. Area Director, BIA, 29 IBIA

122, 123 (I.B.I.A. 1996), and to govern itself under its own laws.  United States v. Wheeler, 435

U.S. 313, 322-323 (1978).  The plaintiff’s action is a collateral attack on the Intervenor Tribe’s

authority to determine its own form of government, who the Tribe’s elected officials are and

who is entitled to receive and expend tribal revenues.  The Intervenor Tribe clearly has a

significantly protectable interest in ensuring that its authority to determine who is the lawful

governing body of the Tribe and the authority to determine the disposition of tribal property are

not infringed.

In Arizona v. California, 460 U.S. 605, 615 (1983), the Court held that Indian tribes

could intervene in an action brought by the United States on their behalf to adjudicate the tribes’

water rights.  Noting that the case concerned the adjudication of the tribes’ vital water rights, the

Court stated the tribes’ “participation in litigation critical to their welfare should not be

discouraged.”  460 U.S. at 615.  Protecting the Tribe’s tribal sovereignty over self-governing

issues and control of Tribal revenues is just as critical in this case as the water rights at issue in

Arizona v. California.

The Tribe’s sovereignty is directly implicated by the plaintiffs’ assertion that it is the

duly constituted and governing body of the Tribe entitled to possess and control the disposition

of the Tribe’s assets and property.  The Intervenor Tribe is entitled to participate in these

proceedings to protect its sovereign right to determine who is the governing body of the Tribe;

Case 1:14-cv-00220-AWI-SAB   Document 13-1   Filed 02/28/14   Page 7 of 13



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF MOTION OF THE REAL PICAYUNE
RANCHERIA OF THE CHUKCHANSI INDIANS TO
INTERVENE AS A PARTY DEFENDANTS:\LJM\Pldgs14\Picayune\USDC CA\Picayune v. Tan, et al\memo.Ps&As.intervene.wpd

8

interpret and require compliance with its Constitution and Election Ordinance, and take control

of the Tribe’s property and assets.  

3. The Tribe’s Ability To Protect Its Interests May Be Impaired By
Disposition Of This Action.

The issue of whether disposition of an action “may” impede or impair the applicant’s

ability to protect its interest under Fed. R. Civ. P. Rule 24(a)(2) is viewed in practical terms.  As

the drafters of Rule 24 noted, “[i]f the absentee would be substantially affected in a practical

sense by the determination made in an action, he should, as a general rule, be permitted to

intervene.”  Forest Conservation Council v. United States Forest Service, 66 F.3d at 1498

(quoting the Advisory Committee’s note).  Any significant legal effect to the asserted interest

can be considered in this determination.  Natural Resources Defense Council v. United States

Regulatory Comm’n, 578 F.2d 1341, 1345 (10th Cir. 1978).  The rule is satisfied whenever

disposition of an action would put the non-party at a practical disadvantage in protecting its

interest.  C. Wright and A. Miller, Federal Practice and Procedure, Vol. 7C, § 1908 (1986).

This action will ultimately determine: (1) who is the current governing body of the

Tribe; (2) who will have control of the Tribe’s money and property, and (3) whether the Tribe’s

Constitution and Election Ordinances are going to be violated.  The action will have legal

consequences beyond the interests of the plaintiff in this case.  The decision, if adverse to the

defendants, and Intervenor Tribe, could affect the whole makeup of the Tribe’s membership and

governing body.  From a practical standpoint, if the Tribe’s authority over who is going to

govern the Tribe were diminished, or if the integrity of the Intervenor Tribal Council were

affected as a result of this action, the Intervenor Tribe’s authority over election decisions and the

ability of the Tribe to govern itself under its laws and control receipt and disposition of its

property would be seriously impaired.

4. The Tribe’s Interests Are Not Adequately Represented By The
Existing Parties.

Under the fourth prong of the intervention analysis, an applicant for intervention must
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establish that its interest in the action is not adequately represented by an existing party.  The

United States Supreme Court has held that this requirement “is satisfied if the applicant shows

that representation of its interest “may be” inadequate; and the burden of making that showing

should be treated as minimal.”  Trbovich v. United Mine Workers, 404 U.S. 528, 538, n. 10

(1972).

The Intervenor Tribe satisfies this minimal burden.  Neither plaintiff nor the defendants

represent the Intervenor Tribe’s governmental interest in this case.  The plaintiff’s interests are

adverse to the interests of the Intervenor Tribe’s governing body:  its Tribal Council.  Indeed,

the actions of plaintiff seeking to have the Court award it Casino funds is in direct violation of

the directives of the Intervenor Tribal Council’s directing Giffen Tan to make Excluded Asset

payments to the Intervenor Tribe. Casey Declaration, p. 5, ¶ 20.

The defendants are not in a position to adequately protect the Tribe’s interest because

the defendants are caught between a dissident political faction of the Tribe (the plaintiff) and the

legitimate governing body of the Tribe, and the Tribal Council, Intervenor herein, in what is

essentially an intra tribal dispute.  The issue of who is the lawful governing body of the Tribe

lies at the heart of the plaintiff’s allegations, that it is the governing body of the Tribe entitled to

make decisions for the Tribe and have control over its money and property.  The plaintiff’s

claim stands or falls on the authority of the BIA to affirm or reverse a final agency Decision

recognizing the Tribe’s 2010 Tribal Council.  The Intervenor Tribe’s legal position is that the

BIA has no legal authority to determine who is the lawful governing body of the Tribe entitled

to control Casino revenues, and therefore the BIA’s Decision is irrelevant for purposes of this

case, as such it is the Intervenor Tribe and its Tribal Council that have the exclusive authority to

oversee the operations of the Casino and receive Casino revenues to fund essential

governmental services, not the plaintiffs. The plaintiffs, clearly, will not represent the Intervenor

Tribes interests and the defendants have neither the expertise, knowledge, or legal capacity to do

so. In short, even though the defendants and the Tribe are both interested in defeating the

plaintiff’s claims they simply do not have the ability to do so.
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF MOTION OF THE REAL PICAYUNE
RANCHERIA OF THE CHUKCHANSI INDIANS TO
INTERVENE AS A PARTY DEFENDANTS:\LJM\Pldgs14\Picayune\USDC CA\Picayune v. Tan, et al\memo.Ps&As.intervene.wpd

10

B. Intervention May Be Permitted Under Rule 24(b) Because The Tribe’s
Claim And The Allegations In The Complaint Are Based On Common
Questions Of Law And Fact Regarding Who Is The Governing Body Of The
Tribe.

If for some reason, the Court determines that the Intervenor Tribe is not entitled to

intervene as a matter of right under Rule 24(a)(2), then, in the alternative, the Intervenor Tribe

should be permitted to intervene under Fed. R. Civ. P. Rule 24(b)(2), which states:

Permissive Intervention.  Upon timely application anyone may be
permitted to intervene in an action: . . . when an applicant’s claim or defense and
the main action have a question of law or fact in common . . . .  In exercising its
discretion the court shall consider whether the intervention will unduly delay or
prejudice the adjudication of the rights of the original parties.

Fed. R. Civ. P. Rule 24(b)(2).  Here, the requirements for permissive intervention are also

satisfied.  See, Arizona v. California, supra, 460 U.S. at 615.

First, as stated above, there is no reason to believe that allowing the Tribe to intervene

will unduly delay or prejudice the adjudication of the rights of the original parties.  Moreover,

the merits of plaintiff’s claims have not been decided, and the case is in the early pre-trial

motion stage.  In fact, the defendants have not even filed an answer to the Complaint.  In any

event, the interest of the Intervenor Tribe in protecting and defending its sovereignty far

outweighs any perceived prejudice to the parties.

Second, the Intervenor Tribe’s claim that it is the duly authorized governing body of the

Tribe entitled to receive the Tribe’s Casino revenues, and the main action are based upon

substantially identical issues and present common questions of law and fact.  The issue of who

is the governing body of the Tribe, and the interpretation of its Constitution and Election

Ordinance are at the heart of this case, and that is the issue upon which the Intervenor Tribe has

a direct interest.

Courts have routinely permitted tribes to intervene as a party in cases where aspects of

the tribes’ sovereignty are implicated.  For example, tribes have intervened in litigation where

the outcome would affect the status or designation of reservation land.  See, New Mexico, ex

rel., Energy and Minerals Dept. v. United States Dep’t of Interior, 820 F.2d 441 (D.C. Cir.
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1987) (recognizing Navajo Tribe as mandatory intervenor in state’s challenge to federal coal

mining regulation on Indian land); see also, State of Florida v. United States Dep’t of the

Interior, 768 F.2d 1248 (11th Cir. 1985), cert. denied, 475 U.S. 1011 (1986) (where Seminole

Tribe of Indians intervened in state’s challenge to DOI’s designation of Indian trust land).

Similarly, intervention is allowed in cases which might affect a tribe’s authority over

reservation lands; including water, fishing, and grazing rights.  See, Nevada v. U.S., 463 U.S.

110 (1983) (tribe permitted to intervene where United States initiated action on behalf of tribe

to acquire additional water rights); Oregon Natural Desert Ass’n v. Thomas, 940 F. Supp. 1534

(D.Or. 1996) (tribe intervened in suit challenging grazing permits effect on water quality

standards); United States v. Anderson, 736 F.2d 1358 (9th Cir. 1984) (tribe intervened in

adjudication of water rights on reacquired reservation land); Swim v. Bergland, 696 F.2d 712

(9th Cir. 1983) (tribes intervened in determination of grazing rights on ceded reservation lands);

Sohappy v. Smith, 302 F. Supp. 899 (D.Or. 1969) (four tribes permitted to intervene in action

filed by United States to define extent of fishing rights).

Tribal intervention has also been allowed where the disposition of cases could affect

inherent aspects of tribal sovereignty through the taxation or regulation of or by tribes.  See,

United States v. South Dakota, 105 F.3d 1552 (8th Cir. 1997); cert. denied, 66 U.S.L.W. 3157

(U.S. Nov. 17, 1997) (No. 97-276) (allowing Cheyenne River Sioux Tribe to intervene under

Rule 24(b) where United States challenged state’s imposition of motor vehicle excise tax and

reservation fees for on-reservation Indians); County of Thurston v. Andrus, 586 F.2d 1212 (8th

Cir. 1978), cert. denied, 441 U.S. 952 (1979) (Omaha and Winnebago Tribes intervened in tax

assessment on allotted reservation lands); Conoco, Inc. v. Shoshone and Arapahoe Tribes, 569

F. Supp. 801 (D.Wyo. 1983) (tribes permitted to intervene in case filed by oil companies against

Secretary of Interior and individual members of tribal business councils challenging tribes’

imposition of oil and gas severance tax on Wind River Reservation).  Finally, as is the case

here, tribes have been allowed to intervene in cases affecting their rights under a contract to

receive money.  Lac du Flambeau Band, et al., v. Gale Norton, et al., 327 F. Supp.2d 995 (W.D.
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Wis. 2004), affirmed Lac du Flambeau Band v. Norton, 422 F.3d 490 (7th Cir. 2005) (Tribe had

right to intervene in case challenging provisions of the tribe’s tribal-state compact).  This case is

no different. The Tribe is claiming the right to receive Casino revenues in the form of Excluded

Asset Payments under the Tribe’s loan agreement.  The Tribe should, therefore, be allowed to

intervene under Rule 24(b)(2), if not 24 (a)(2).

II.

THE TRIBE MAY INTERVENE FOR THE LIMITED PURPOSE OF
BRINGING A MOTION TO DISMISS.

The federal courts have consistently permitted sovereigns to intervene in litigation for

the limited purpose of moving the court to dismiss the lawsuit for failure to join an

indispensable party who cannot be joined because of the tribe’s sovereign immunity from suit,

and such intervention does not constitute a waiver of the sovereign’s sovereign immunity. Zych

v. Wrecked Vessel Believed to be Lady Elgin, 960 F.2d 665, 667-668 (7th Cir. 1992), cert.

denied sub nom, Zych v. Illinois Historic Preservation Agency, 506 U.S. 985 (1992); Miami

Tribe of Oklahoma v. Walden, 206 F.R.D. 238, 240-241 (S.D. Ill. 2001); Sac and Fox Nation of

Missouri v. Babbitt, 92 F. Supp. 2d 1124, 1126-1127 (D. Kan. 2000), rev’d on other grounds,

240 F.3d 1250 (10th Cir. 2001); Lac du Flambeau v. Norton, 422 F.3d 490 (7th Cir. 2005).  The

Tribe intervenes for this limited purpose and, by doing so, does not waive its sovereign

immunity as to any claims by any of the parties to the lawsuit.

III.

THE TRIBE HAS THE RIGHT TO INTERVENE TO DISMISS A LAWSUIT
THAT IT HAS NEVER AUTHORIZED. 

The Intervenor Tribe is a federally recognized Indian Tribe organized under a written

Constitution. Casey Declaration, p. 2, ¶ 3. 

Under the Tribe’s Constitution, the governing body of the Tribe is the Tribe’s Tribal

Council.  Id. p. 2, ¶ 3, Exhibit B.  The Tribal Council is composed of seven (7) members of the

Tribe eighteen years of age or older.  Id., p. 2, ¶ 4. 

Pursuant to the Constitution, the Tribal Council is delegated the power, among other
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things, to promulgate all ordinances, resolutions, or other enactments of the Tribe and to employ

legal counsel. Casey Declaration, p. 2, ¶ 5.  (Emphasis added). 

The Intervenor Tribe’s Tribal Council has never authorized the law firm of Rosette, LLP

(“law firm”), or any of the attorneys of record for the plaintiff in this case to file this lawsuit or

represent the Tribe in this action. Casey Declaration, p. 2, ¶ 6.  And, in fact, the Tribal Council

have expressly terminated any attorney-client relationship between the law firm and the Tribe. 

Casey Declaration, p. 2, ¶ 7.  

As such, this lawsuit cannot be maintained against the defendants because it has never

been authorized by the duly elected officials of the Tribe.  The Tribe has a significant interest in

ensuring that attorneys, who do not have authorization from the Tribe, do not file lawsuits.  For

this reason alone, it is appropriate for the Tribe to intervene in this case to protect this vital

interest.

CONCLUSION

Plaintiff is attempting to have this Court recognize it as the legitimate governing body of

the Tribe, and to have the Court turn over to it control of over a million dollars of the Tribe’s

money.  Plaintiff is attempting to do so without permitting the Intervenor Tribe to present its

legal arguments to the Court in support of its position that it is the duly constituted governing

body of the Tribe entitled to receive the Tribe’s Casino revenues, or otherwise protect its

significant interests.  The Tribe qualifies for both intervention as of right and permissive

intervention.  The Tribe, therefore, respectfully requests that its motion for intervention be

granted.

Respectfully submitted,

DATED: February 28, 2014 RAPPORT AND MARSTON

/s/ Lester J. Marston

By:
Lester J. Marston
Attorneys for Intervenor
The Real Picayune Rancheria of
Chukchansi Indians
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