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PRELIMINARY STATEMENT 

 

 Plaintiff Stockbridge-Munsee Community (“plaintiff” or “the 

Tribe”) commenced this action to assert Indian title to a thirty-six 

square mile tract of land in the State of New York that it claims the 

State of New York acquired through a series of illegal land purchases 

between 1818 and 1842.  The Tribe alleges that the United States did 

not consent to or ratify these transactions, and thus they are void in 

their inception under federal law.  The Oneida Indian Nation of New 

York (“OIN”) intervened as a defendant asserting that the subject lands 

are part of OIN’s historic reservation.  Plaintiff now appeals from a final 

judgment of the United States District Court for the Northern District 

of New York (Kahn, J), entered July 23, 2013, dismissing all claims 

against the State defendants and the county and municipal defendants 

(together, the “Government defendants”).1 

    This Court has firmly established that claims by Indian tribes 

that they were unlawfully dispossessed of their lands during our 

nation’s nascent years are barred by the equitable principles of laches, 

acquiescence and impossibility; such claims inherently disrupt long-
                                            
1  The district court also dismissed the claims against OIN. The Government 

defendants take no position concerning that aspect of the district court’s decision. 
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settled expectations of state sovereigns, local governments, businesses 

and individual citizens.  Oneida Indian Nation of N.Y.  v. County of 

Oneida, 617 F.3d 114 (2d Cir. 2010), cert. denied, 132 S.Ct. 452 (2011); 

Cayuga Indian Nation of N.Y. v. Pataki, 413 F.3d 266 (2d Cir. 2005), 

cert. denied, 547 U.S. 1128 (2006); Onondaga Nation v. N.Y., 500 Fed. 

Appx. 87 (2d Cir. 2012), cert. denied, 132 S.Ct. 419 (2013); see City of 

Sherrill v. Oneida Indian Nation of N.Y., 544 U.S. 197 (2005).  The 

principles that required dismissal of these prior cases likewise require 

dismissal of the tribal land claims in this case. The claims against the 

State defendants are in any event barred by the Eleventh Amendment. 

 

ISSUES PRESENTED 

 

 1. Whether the equitable defense recognized by the Supreme 

Court in City of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 

197 (2005), which this Court has applied to dismiss ancestral land 

claims brought by the Cayugas, Oneidas and Onondagas, also applies to 

the claims brought by plaintiff and thereby requires dismissal of all 

claims against all Government defendants. 
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 2. Whether   the   Eleventh   Amendment   additionally   bars 

plaintiff’s claims against the State defendants. 

 

JURISDICTIONAL STATEMENT 

 

 Plaintiff alleged jurisdiction in the district court based on 

29 U.S.C. §§ 1331, 1337 and 1362.  First Amended Complaint (“AC”) ¶3 

(A. 107).  Because this appeal is from a final judgment dismissing 

plaintiff’s amended complaint, this Court has jurisdiction pursuant to 

28 U.S.C. § 1291.  Plaintiff’s notice of appeal was filed on August 13, 

2013 (A. 437), within 30 days of entry of the judgment on July 23, 2013 

(A. 427).   

STATEMENT OF THE CASE 

 

 Plaintiff filed its original complaint against the Government 

defendants in 1986 (Doc. #1).  Based on OIN’s claim that the subject 

lands claimed by plaintiff instead belonged to OIN, OIN was granted 

permission to intervene as a defendant (Docs. #18, 28).  The case was 

subsequently stayed for various reasons, including to allow the United 

States to review plaintiff’s request to intervene on its behalf (see, e.g., 

Docs. #213, 237).  The United States did not intervene in the lawsuit.   
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First Amended Complaint 

According to plaintiff’s amended complaint, plaintiff is a federally 

recognized Indian Tribe whose primary reservation and principal situs 

is in the State of Wisconsin.  AC ¶ 4 (A. 107).  By this action, plaintiff 

seeks a declaration of its “ownership and right to possess its reservation 

lands in the State of New York known as New Stockbridge.” AC ¶ 1 

(A. 106).  The claimed reservation lands consist of a thirty-six square 

mile tract.  Plaintiff excludes from this tract and does not assert title to 

7.25 acres comprising the right of way for N.Y.S. Route 46, while 

reserving its right in the future to assert title to that parcel.  AC ¶¶ 12-

13 (A. 109-110).   

The State of New York is alleged to own .91 acres within the 

subject tract.  AC ¶ 12 (A. 110).  The remaining State defendants2 – the 

Governor and the Commissioner of Transportation – are State officials 

allegedly “empowered to hold title and other interests in real property 

on behalf of the State” and “responsible for regulation of the use and 

occupancy thereof.”  By “keeping plaintiff out of possession of the lands 

                                            
2 As the district court noted, plaintiff withdrew its claims against the State of New 

York and the New York State Department of Transportation.  Decision at 2, n.2 

(A. 428); see Doc #295 at 2.    
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and natural resources that are the subject of this action,” these officials 

are allegedly acting outside the scope of their authority and in violation 

of federal law.  AC ¶¶ 5,7 (A. 108-109).  The county and municipal 

defendants are local governments who own and occupy portions of the 

subject lands.  AC ¶¶ 8-9 (A. 109).  The amended complaint also alleges 

that OIN possesses property within the subject lands.  AC ¶¶ 4, 10 (A. 

107, 109).  

According to plaintiff, the Tribe’s right to the subject tract dates 

back to the eighteenth century.  Following the American Revolutionary 

War, at the invitation of OIN, the Tribe settled this land, which was 

originally part of OIN’s aboriginal territory.  OIN allegedly transferred 

the subject tract to the Tribe.  AC ¶ 16 (A. 111).  Plaintiff claims that its 

right to the tract was recognized by the 1788 Treaty of Fort Schuyler 

between OIN and the State of New York, then operating under the 

Articles of Confederation.  This treaty was implemented the following 

year by the New York State legislature.  AC ¶¶ 17-18 (R. 111-112).  

Plaintiff alleges that later in 1789, when the Constitution of the United 

States became effective, the federal government assumed the sole right, 

which it had formerly shared with the states, to obtain and extinguish 
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Indian title.  AC ¶ 19 (A. 112-113).   According to plaintiff, in 1790, the 

United States passed the Indian Trade and Intercourse Act, which 

plaintiff alleges “expressly forbade and declared void ab initio any sale 

of land, or any title or claim thereto, by any Indian nation or tribe 

without the consent of the United States.”  AC ¶ 20 (A. 113).  In 1794, 

the United States entered into the Treaty of Canandaigua with several 

New York Indian tribes, including plaintiff, and “thereby stepped into 

the shoes of the State respecting obligations under the 1788 Treaty of 

Fort Schuyler and its 1789 implementing act.”  AC ¶ 21 (A. 113).  

Plaintiff alleges that the State of New York purported to obtain title to 

the subject lands through fifteen transactions with the Tribe conducted 

between 1818 and 1842, without the consent or subsequent ratification 

of the United States, and that such transactions were therefore void.  

AC ¶¶ 25-44 (A. 114-119).  

The amended complaint enumerates three claims:  first, a right 

under federal common law “to exclusive use and possession of the lands 

of New Stockbridge” which defendants are violating by continuing to 

use, occupy and derive benefits from the subject lands, AC ¶ 47 (A. 119-

120); second, a claim under the Indian Trade and Intercourse Act that 
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plaintiff has a continuing right of possession and ownership in the 

subject tract, AC ¶¶ 49-50 (A. 120); and third, a continuing right of 

possession based on the 1788 Treaty of Fort Schuyler and 1794 Treaty 

of Canandaigua, AC ¶ 52 (A. 121).  By way of relief,  plaintiff seeks 

declarations that the early nineteenth century transfers to the State of 

New York were void ab initio, and that “plaintiff’s Treaty-recognized 

Indian title to the lands of New Stockbridge has never been 

extinguished and that plaintiff therefore has a right of current 

possession to every portion of the subject lands.”  AC ¶¶ 2-3 (A. 121).  

Plaintiff also seeks an order restoring to it possession of the subject 

lands.  As to the county and municipal defendants, plaintiff also seeks 

damages.  AC ¶¶ 4-5 (A. 121-122).    

 After plaintiff filed its amended complaint, the district court 

approved a stay to allow the parties to pursue settlement and to permit 

this Court to complete its review of pending cases raising the equitable 

defense to ancestral Indian land claims recognized by City of Sherrill 

(see, e.g, Docs. #237, 243).   Settlement was not achieved, and in 2011, 

the district court lifted the stay. By that point, this Court had dismissed 

two ancestral Indian land claims brought by New York Indians:  
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Cayuga Indian Nation of N.Y. v. Pataki, 413 F.3d 266 (2d Cir. 2005), 

cert. denied, 547 U.S. 1128 (2006) and Oneida Indian Nation of N.Y.  v. 

County of Oneida, 617 F.3d 114 (2d Cir. 2010), cert. denied, 132 S.Ct. 

452 (2011).  The district court permitted supplemental briefing on 

previously-filed motions to dismiss to address these legal developments 

(Docs. # 281, 284).  The Government defendants submitted a joint 

motion to dismiss based on plaintiff’s failure to state a claim under 

Federal Rule 12(b)(6), and lack of subject matter jurisdiction as to the 

State defendants based on the State’s Eleventh Amendment sovereign 

immunity (Doc. # 290). 

District Court’s Decision 

 By decision and order dated July 23, 2013, the lower court granted 

the motions of all defendants and dismissed the amended complaint.  

Decision at 8-9 (A. 434-435).  Turning first to the issue of sovereign 

immunity, the court rejected plaintiff’s attempt to come within Ex Parte 

Young’s limited exception to the State’s Eleventh Amendment 

immunity.  Plaintiff had argued that it was seeking only prospective 
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relief against state officials named in their “individual capacities”3 who 

occupied the .91 acre parcel.  Based on plaintiff’s statement that it had 

been informed by officials from Madison County that the State of New 

York no longer owned the .91 acre parcel, however, the court concluded 

that “the alleged violation of federal law by the relevant state officials 

necessarily has ceased” and there is no basis to seek prospective relief 

in the form of ejectment against those officials.  Accordingly, the court 

held, plaintiff’s claims against the State defendants are barred by the 

Eleventh Amendment. Decision at 5 (A. 431).   

Addressing the Sherrill equitable defense raised by all 

Government defendants, the Court agreed, as plaintiff had conceded, 

that this Court’s precedents in Cayuga Indian Nation of N.Y. v. Pataki, 

413 F.3d 266 (2d Cir. 2005), and Oneida Indian Nation of N.Y. v. 

                                            
3 The court construed plaintiff’s use of the term “individual capacity” to mean 

“official capacity” as opposed to “personal capacity,” which is used in the context of 

section 1983 actions seeking damages.  Decision at 4 n. 4 (A. 430).  Although the 

Supreme Court has used the locution “individual capacity” in the Ex Parte Young 

context where, as here, a suit attempts to enjoin individual state officers from 

carrying out duties entrusted to them by state law, see Idaho v. Coeur d’Alene Tribe 

of Idaho, 521 U.S. 261, 269 (1997), the more common term used to describe this 

situation appears to be “official capacity,” see, e.g., State Employees Bargaining 

Agent Coalition v. Rowland, 494 F.3d 71, 95 (2d Cir. 2007).  As the district court 

noted, in an official-capacity lawsuit, the replacement of a named official results in 

the automatic substitution of the official’s successor as a defendant in the lawsuit, 

Decision at 4 n. 4 (A. 430), which is what plaintiff intends in this case.       
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County of Oneida, 617 F.3d 114, 127-28 (2d Cir. 2010), bar plaintiff’s 

claims against the county and municipal defendants.  The court also 

noted that the Sherrill defense would likewise compel dismissal of 

plaintiff’s claims against the State defendants, except that plaintiff had 

already withdrawn its claims against the State of New York and the 

Department of Transportation, and the court had already determined 

that it did not have jurisdiction over plaintiff’s claims against the State 

officials under the Ex Parte Young doctrine.  Decision at 8, n. 6 (A. 434).  

Declining plaintiff’s explicit invitation to disregard Cayuga and Oneida 

as wrongly decided, the court ruled that this precedent required 

dismissal of plaintiff’s claims.  Decision at 8-9 (A. 434-435).   

 

STANDARD OF REVIEW 

 

 A district court's dismissal of a complaint for failure to state a 

claim on which relief may be granted is reviewed de novo.  Hill v. 

Curcione, 657 F.3d 116, 122 (2d Cir. 2011).  A district court’s dismissal 

on the ground of sovereign immunity is also reviewed de novo.  

Clissuras v. City Univ. of N.Y., 359 F.3d 79, 81 (2d Cir. 2004), cert. 

denied, 125 S.Ct. 498 (2004).  
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SUMMARY OF ARGUMENT 

 

 The district court’s dismissal of plaintiff’s claims against the 

Government defendants should be affirmed because the equitable 

defense to ancestral Indian land claims recognized by City of Sherrill v. 

Oneida Indian Nation of N.Y., 544 U.S. 197 (2005) (“Sherrill”), 

precludes these claims.4  Indeed, plaintiff concedes that this Court’s 

prior decisions dismissing such claims in Cayuga Indian Nation of N.Y. 

v. Pataki, 413 F.3d 266 (2d Cir. 2005), cert. denied, 572 U.S. 1128 (2006) 

(“Cayuga”), and Oneida Indian Nation of N.Y. v. County of Oneida, 617 

F.3d 114 (2d Cir. 2010), cert. denied, 132 S. Ct. 452 (2011) (“Oneida”), 

are equally applicable here.  And most recently, this Court reaffirmed 

those precedents in Onondaga Nation v. New York, 500 Fed. Appx. 87 

(2d Cir. 2012), cert. denied, 132 S. Ct. 419 (2013) (“Onondaga”).  

Recognizing that under Second Circuit law, a panel must adhere to 

Circuit precedent, plaintiff also concedes that a panel of this Court is 

                                            
4 While the Court may dismiss the claims against the State Defendants on the 

ground of Eleventh Amendment immunity, normally a threshold issue, we begin 

with the argument that plaintiff’s claims are barred by the Sherrill equitable 

principles because, as the district court recognized, dismissal on that ground would 

dispose of the claims against all Government defendants.  In addition, in Onondaga, 

500 Fed. Appx. at 89, this Court decided the tribe’s appeal based on the Sherrill 

equitable defense without reaching the State’s Eleventh Amendment defense. 
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obligated to follow these cases and therefore must affirm the district 

court’s decision as to the Government defendants.  To the extent that 

plaintiff seeks to preserve the issue for en banc or Supreme Court 

review, this Court’s decisions in Cayuga and Oneida are correct and 

should be followed here.  

Alternatively, the State’s Eleventh Amendment sovereign 

immunity  bars plaintiff’s claims against the State defendants.  There is 

no merit to plaintiff’s contention that the Ex Parte Young exception to 

Eleventh Amendment immunity permits this suit to go forward against 

the Government defendants because plaintiff is seeking only 

prospective relief from an on-going violation of federal law by State 

officers.  In Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261 (1997) 

(“Coeur d’Alene”), the Supreme Court held that a claim that seeks to 

challenge the state’s regulatory jurisdiction implicates the state’s 

sovereign interest even where the suit only seeks prospective relief 

against state officers.  These circumstances render the Ex Parte Young 

exception to sovereign immunity inapplicable here.   

Nor can plaintiff avoid Coeur d’Alene by limiting its request for 

relief to a judicial declaration of its unextinguished treaty-recognized 
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Indian title and an order restoring to it possession of the subject tract.  

Plaintiff cannot, by adroit pleading, avoid the Eleventh Amendment 

bar, because recognized Indian title to lands is inherently inconsistent 

with the State’s regulatory jurisdiction over them.  Indeed this Court 

has already rejected a similar attempt by an Indian tribe to avoid the 

Coeur d’Alene bar by purporting to limit its claims.  See Western 

Mohegan Tribe and Nation v. Orange County, 395 F.3d 18 (2d Cir. 2004) 

(“Western Mohegan”).   Accordingly, the State’s Eleventh Amendment 

immunity provides an entirely separate ground to dismiss the claims 

against the State defendants.      

 

ARGUMENT 

I. THE SHERRILL EQUITABLE DEFENSE BARS 

PLAINTIFF’S ANCESTRAL INDIAN LAND CLAIMS 

AGAINST ALL GOVERNMENT DEFENDANTS  

 

Under this Court’s well-settled precedent, ancestral Indian land 

claims are barred by the equitable defense recognized in Sherrill based 

on the doctrines of laches, acquiescence and impossibility.  This defense 

precludes, as a matter of law, plaintiff’s claims against all Government 

defendants.  Plaintiff concedes that this result is required by this 
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Court’s decisions in Cayuga and Oneida (Br. at 35), and acknowledges 

that a panel of this Court must adhere to Circuit precedent in the 

absence of a decision by the Supreme Court or this Court sitting en banc 

calling that precedent into question (Br. at 35, n.27 (quoting Oneida, 

617 F.3d at 122)).  Plaintiff’s arguments that Cayuga and Oneida were 

wrongly decided are therefore reasserted on appeal only in order to 

preserve them for en banc or Supreme Court review (Br. at 35-36).  

This Court’s precedents barring ancestral Indian land claims 

based on the equitable defense recognized by the Supreme Court in 

Sherrill control here and require dismissal of plaintiff’s claims against 

all Government defendants.  In Sherrill, OIN claimed that its recent 

open market purchases of land within the area comprising its alleged 

historic reservation merged its fee title with its aboriginal title5 to that 

land, thereby qualifying the parcels as “Indian country” under federal 

law, 18 U.S.C. § 1151, and exempting them from real property taxes.  

544 U.S. at 212-14.  Like plaintiff here, OIN claimed that its aboriginal 

title in the subject lands had not been extinguished because its 

nineteenth century sales of the parcels to the State of New York were 
                                            
5 The term “aboriginal title” is synonymous with “Indian title.”  See Western 

Mohegan, 395 F.3d at 22-23.   
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void.  Id. at 209, 211-12.  The Supreme Court held that as a matter of 

federal Indian law and equity practice, equitable considerations 

deriving from the doctrines of laches, acquiescence and impossibility 

prevented the tribe “from rekindling embers of sovereignty that long 

ago grew cold.”  Id. at 214, 217-19.  Having long delayed in seeking 

relief as to its claimed ancestral lands, the tribe was now barred from 

reasserting its aboriginal title.  Id. at 221.  The Supreme Court 

observed that to grant the tribe’s relief – after “[g]enerations have 

passed during which non-Indians have owned and developed the area 

that once comprised the Tribe’s historic reservation” (id. at 202) – would 

be a “disruptive remedy,” contravening “longstanding observances and 

settled expectations.”  Id. at 215-17,  218.  

Immediately following Sherrill, this Court addressed ancestral 

Indian land claims in Cayuga.  There, the Cayuga tribe asserted claims 

to its alleged historic lands and sought ejectment of the current 

occupants of those lands.  413 F.3d at 274-75.  The district court ruled 

that the tribe’s desired remedy of ejectment was inappropriate given the 

impact it would have on many innocent landowners far removed from 

the alleged acts of dispossession, but nonetheless awarded the tribe 
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money damages.  Id. at 275.  This Court reversed, holding that the 

equitable defense recognized in Sherrill barred all remedies flowing 

from ancestral land claims because such claims themselves, when 

raised long after the events which gave rise to them, are inherently 

disruptive.6  Id. at 275, 277.  In reaching this outcome, the Court noted 

that the same factors that the Supreme Court cited in Sherrill, such as 

the time during which non-Indians have owned and developed the land, 

the residence of the tribe elsewhere, and the tribe’s delay in seeking 

relief, were present there and compelled the same result.  Id. at 277.   

In a second Indian land claim case, Oneida, this Court again 

applied the Sherrill equitable defense to bar a tribe’s claim for 

possession of ancestral lands as well as to dismiss its purportedly non-

possessory claims. Addressing the possessory claim, the Court described 

Cayuga as holding that any claims “premised on the assertion of a 

current, continuing right to possession as a result of a flaw in the 

original termination of Indian title – are by their nature disruptive.”  

617 F.3d at 125.  The Court also clarified that the equitable defense 

                                            
6 The Court rejected the Cayugas’ claim for trespass damages because possession is 

an element of trespass, and therefore, the trespass claim “is predicated entirely 

upon plaintiffs’ possessory land claim.” 413 F.3d at 278.  As that claim was barred 

by laches, the plaintiffs’ trespass claim failed as well.  Id. 
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recognized by Sherrill and Cayuga did not require a defendant to 

establish the elements of traditional laches, but focused “rather more 

generally on the length of time at issue between an historical injustice 

and the present day, on the disruptive nature of claims long delayed, 

and on the degree to which these claims upset the justifiable 

expectations of individuals and entities far removed from the events 

giving rise to plaintiff’s injury.” Id. at 127.  Applying these principles, 

the Court dismissed the tribe’s possessory claim. 

In addition to the possessory claim, the Court in Oneida also 

dismissed the tribe’s purportedly non-possessory claims seeking 

monetary relief based on the Indian Trade and Intercourse Act and 

federal contract law.  The Court stated that the Sherrill equitable 

defense is not limited to possessory claims, but applies “to bar any 

ancient land claims that are disruptive of significant and justified 

societal expectations that have arisen as a result of a lapse of time 

during which the plaintiffs did not seek relief.”  617 F.3d at 135.  

Because the tribe’s claims sought to declare void ab initio the original 

transfer of lands away from them, the Court held, they are inherently 

disruptive of the justified societal expectations regarding the lands 
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which have arisen in the intervening years, and thus, are subject to the 

Sherrill equitable bar.  Id. at 129-31.  

And most recently, in Onondaga, 500 Fed. Appx. at 87, this Court 

affirmed in a summary order the dismissal of the Onondagas’ ancestral 

land claims based on the Sherrill-Cayuga-Oneida trilogy of precedent, 

this time on the pleadings.  In Onondaga, the district court had 

dismissed the tribe’s land claim for failure to state a claim under 

Federal Rule 12(b)(6), despite the tribe’s factual allegations which it 

claimed rendered Sherrill’s equitable doctrines inapplicable.  This Court 

affirmed, rejecting the tribe’s argument that it was entitled to discovery 

to establish that it had “strongly and persistently protested” the 

population and development of its ancestral lands.  Id. at 90.  Even if 

such facts could be proven, the Court reasoned, they would not rescue 

plaintiff’s claim.  Id.  Likewise here, the allegations in the amended 

complaint, even if true, do not state a claim for relief which could avoid 

the Sherrill equitable bar, and nothing the Tribe could develop in 

discovery would change this outcome.  Thus, the claims against all 

Government defendants fail as a matter of law.    
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As a result of the Supreme Court’s decision in Sherrill and this 

Court’s decisions in Cayuga, Oneida, and now Onondaga, it is now well-

established that Indian land claims asserted generations after the 

conveyances that allegedly dispossessed the tribe are inherently 

disruptive of state and local governance and the settled expectations of 

current landowners in the claim area, and are subject to dismissal on 

the basis of laches, acquiescence and impossibility.  Plaintiff’s claims 

share all of these features:  the Tribe has not resided on the subject 

tract since the nineteenth century and its primary reservation lands are 

located elsewhere, the Tribe asserts a continuing right to possession 

based on an alleged flaw in the original termination of Indian title, and 

the allegedly void transfers occurred long ago, since which time the 

subject lands have been owned and developed by other parties and 

subjected to State and local regulation.  Thus, plaintiff’s claims are 

barred by the equitable defense recognized by Sherrill.   

Plaintiff reasserts, to preserve for further review, its arguments 

that this Court’s precedents should be overruled (Br. at 35-36): first, 

that by imposing an equitable time bar to Indian land claims, Cayuga 

and Oneida should be rejected as contrary to congressional intent to 
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exclude such a bar as reflected in the Indian Trade and Intercourse Act, 

25 U.S.C. § 177, and the Indian Claims Limitation Act, 25 U.S.C. § 2415 

(Br. at 36-38); and second, that by disallowing monetary relief, the cases 

are inconsistent with Sherrill and County of Oneida v. Oneida Indian 

Nation, 470 U.S. 226 (1985) (“Oneida II”) (Br. at 38-41).  Plaintiff has 

provided no compelling reason to revisit this Court’s prior rulings. 

As plaintiff concedes, under Second Circuit law, a panel of this 

Court must follow Circuit precedent absent a subsequent en banc or 

Supreme Court decision calling that precedent into question.   See 

Oneida, 617 F.3d at 122.  As in Oneida, “nothing of the sort has 

occurred,” id., and a panel of this Court must follow Cayuga and 

Oneida.  Indeed, both this Court and the Supreme Court have 

repeatedly denied review of these cases sought on the basis of similar 

arguments.  The tribes and the United States made similar arguments 

in petitions to this Court for rehearing or rehearing en banc in both 

Cayuga and Oneida.7  This Court denied the petitions.  See Cayuga, No. 

                                            
7 See Brief of Petitioners Cayuga Indian Nation of New York et al. at 4-13, Cayuga, 

No. 02-6111(L) (2d Cir. Aug. 22, 2005); Brief of Petitioner United States at 11-14, 

Cayuga, No. 02-6111(L) (2d Cir. Aug. 19, 2005); Brief of Petitioners Oneida Indian 

Nation of New York et al. at 6-15, Oneida, No. 07-2430(L) (2d Cir. Oct. 21, 2010); 
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02-6111 (2d Cir. Sept. 8, 2005); Oneida, No. 07-2430 (2d Cir. Dec. 16, 

2010).  The tribes and the United States then raised the same 

arguments in petitions for writs of certiorari asking the Supreme Court 

to review and reverse this Court’s decisions.8  The Onondaga Nation 

also filed a petition for a writ of certiorari seeking review in that case.9  

The Supreme Court denied the petitions in all of these cases, Cayuga, 

547 U.S. 1128 (2006); Oneida, 132 S.Ct. 452 (2011); Onondaga, 134 

S.Ct. 419 (2013).  There is no basis for this Court to upset this now well-

settled law. 

In short, the equitable defense based on principles of laches, 

acquiescence and impossibility recognized by the Supreme Court in 

Sherrill and subsequently applied by this Court in Cayuga, Oneida, and 

                                                                                                                                             

Brief of Petitioner United States at 5-15, Oneida, No. 07-2430(L) (2d Cir. Oct. 21, 

2010). 

 
8 See Brief of Petitioners Cayuga Indian Nation of New York et al., Cayuga, No. 05-

982, 2006 WL 283980 at *16-24 (Feb. 3, 2006); Brief of Petitioner United States, 

Cayuga, No. 05-978, 2006 WL 285801 at *12-28 (Feb. 3, 2006); Brief of Petitioners 

Oneida Indian Nation of New York et al., Oneida, No. 10-1420, 2011 WL 1979646 at 

*16-32 (May 16, 2011); Brief of Petitioner United States, Oneida, No. 10-1404, 2011 

WL 1881816 at *16-29 (March 16, 2011). 

 
9 See Brief of Petitioner Onondaga Nation, Onondaga, No. 12-1279, 2013 WL 

1771079 at *16-24 (April 22, 2013). 
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Onondaga mandates dismissal of plaintiff’s claims as to all Government 

defendants.  

 

II. THE ELEVENTH AMENDMENT ADDITIONALLY 

BARS PLAINTIFF’S CLAIMS AGAINST THE STATE 

DEFENDANTS 

 

The State of New York’s Eleventh Amendment sovereign 

immunity to suit in federal courts poses an additional, independent bar 

to plaintiff’s claims against the State defendants.  The Eleventh 

Amendment to the Constitution provides that “[t]he judicial power of 

the United States shall not be construed to extend to any suit in law or 

equity, commenced or prosecuted against one of the United States by 

citizens of another state, or by citizens or subjects of any foreign state.”  

The Amendment protects States regardless of the jurisdictional basis 

for the lawsuit.  Coeur d’Alene, 521 U.S. at 268.   

Plaintiff, recognizing that the Eleventh Amendment precludes a 

suit against the State and its agencies directly, see Seminole Tribe of 

Florida v. Florida, 517 U.S. 44, 72 (1996), affirmatively withdrew its 

claims as to the State of New York and the Department of 

Transportation, leaving State officials as the remaining State 
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defendants.    Attempting to avail itself of the Ex Parte Young exception 

to state sovereign immunity, 209 U.S. 123 (1908), the Tribe now seeks 

declaratory and injunctive relief against state officials in their 

“individual”10 capacities.  As demonstrated below, plaintiff’s reliance on 

Ex Parte Young is misplaced; the real party in interest in the suit 

remains the State. 

According to plaintiff’s allegations, the State of New York 

possesses a .91 acre parcel within the subject lands, and by keeping 

plaintiff out of possession of this parcel, State officials are acting in 

violation of federal law.  AC ¶¶ 5-7, 12 (A. 108, 109-110).   Assuming the 

truth of these allegations, plaintiff’s claims are squarely barred by 

Coeur d’Alene and Western Mohegan. 11    

                                            
10 Regarding plaintiff’s use of the term “individual capacity” rather than “official 

capacity,” see supra at 9, n. 3. 

 
11 In opposition to the Government defendants’ motion to dismiss, plaintiff’s 

memorandum of law stated that “[i]n 2010, Madison County officials informed 

Plaintiff’s counsel that the State no longer owned [the] .91-acre parcel” (Doc. # 295, 

at 7, n.5).  Relying on plaintiff’s statement, the district court dismissed plaintiff’s 

claims as to the State defendants based on the Eleventh Amendment, reasoning 

that if the State no longer owned any portion of the subject lands, then plaintiff’s 

attempt to invoke Ex Parte Young fails because the State would no longer be 

violating federal law.  Decision at 5 (A. 431).  Although the State defendants agree 

that the district court’s conclusion would be correct if the State no longer owned the 

.91 acre parcel, the State defendants do not rely on this basis for dismissal because 

in the absence of further investigation, including a survey of the property, the Office 
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In Coeur d’Alene, a federally recognized Indian tribe sued state 

officials requesting a declaratory judgment that: (i) the tribe was 

entitled to exclusive use of the land; and (ii) all state laws affecting the 

land were invalid, as well as an injunction prohibiting future regulation 

of that land.  521 U.S. at 265.  The Supreme Court concluded that the 

tribe had commenced the “functional equivalent of a quiet title action,” 

which may not be brought against states in federal court.  Id. at 281-82.  

In fact, the Court noted, the relief sought by the tribe was even more 

invasive than a typical quiet title action because the tribe had 

requested “a determination that the lands in question are not even 

within the regulatory jurisdiction of the State.”  Id. at 282.  Such relief 

would “bar the State’s principal officers from exercising their 

governmental powers and authority over the disputed land and water” 

and thus extinguish the state’s control over “a vast reach of lands and 

waters long deemed by the State to be an integral part of its territory.”  

Id. at 282.  Any relief granted would be “fully as intrusive” as a 

retroactive money damages award.  Id. at 287.  As a consequence, the 

                                                                                                                                             

of the Attorney General is not able to confirm that the State no longer owns or has 

an interest in the parcel.  However, as explained above, plaintiff’s claims against 

the State defendants are also barred by the Eleventh Amendment even if the State 

continues to own the .91 acre parcel. 
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Eleventh Amendment barred the suit from proceeding in federal court 

even though the tribe nominally sought prospective relief against state 

officers.12 

Plaintiff counters that its claims avoid Coeur d’Alene because the 

Tribe “seeks only to pursue an ejectment claim for future possession of 

land against State officers in their individual capacities” and does not 

“seek any declaratory or injunctive relief with regard to the State’s 

exercise of regulatory authority over the land that is the subject of this 

suit” (Br. at 46).  Similarly, plaintiff now states that it “does not seek a 

declaration of its or the State’s title in the small parcel at issue” (Br. at 

49).  Plaintiff notes that in concurring in Coeur d’Alene, Justice 

O’Connor distinguished Supreme Court precedent permitting actions 

for wrongful possession to proceed against a state in federal court 

because such actions did not challenge the state’s regulatory authority.  

                                            
12 Plaintiff’s argument that the Supreme Court narrowed Coeur d’Alene in a 

subsequent case, Verizon Maryland, Inc. v. Public Serv. Comm’n of Maryland, 535 

U.S. 635, 645 (2002), is without merit (Br. at 48).  The majority in Verizon merely 

cited Justice O’Connor’s concurrence in Coeur d’Alene, see 535 U.S. at 645, which 

agreed that a suit seeking to challenge a state’s regulatory jurisdiction may not 

invoke the Ex Parte Young exception, see 521 U.S. at 289; see also Western Mohegan, 

395 F.3d at 23 (action “squarely governed” by Coeur d’Alene regardless of whether 

approach of majority or concurrence in that case is followed).  
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521 U.S. at 290; Br. at 49.  The Tribe’s attempt to liken its current suit 

to those cases (Br. at 49) is without merit.    

The Tribe’s suit is far from an ordinary ejectment or wrongful 

possession action.  Plaintiff’s disavowal of any challenge to the State’s 

regulatory authority over the subject lands (Br. at 49-51) is belied by its 

request for a judicial declaration that its “Treaty-recognized Indian title 

to the lands of New Stockbridge has never been extinguished” (A. 121).  

Such a designation opens the door to assertions of tribal authority over 

the lands, including claims that the land is “Indian Country” and not 

subject to State regulation and authority.  See Western Mohegan, 395 

F.3d at 22-23; see generally 18 U.S.C. § 1151 (Indian country includes 

“all land within the limits of any Indian reservations” as well as “Indian 

allotments, the Indian titles to which have not been extinguished”).  

Indeed, in that portion of its brief opposing OIN, plaintiff recognizes 

that the Tribe’s retention of Indian title “could be of significance to 

Stockbridge’s rights under various federal statutory schemes” (Br. at 

33; citing 25 C.F.R. Parts 151.10, 151.11; 28 U.S.C. §§ 1492, 2505).   

In Western Mohegan, this Court rejected a similar attempt by a 

plaintiff-tribe to circumvent Coeur d’Alene by purporting to limit its 

Case: 13-3069     Document: 67     Page: 31      02/14/2014      1157190      35



27 

 

claims.  In that case, the tribe brought a land claim and sought 

declaratory and injunctive relief similar to that requested here.  395 

F.3d at 20.  The tribe there sought to distinguish Coeur d’Alene by 

arguing that it sought “only ‘Indian title,’” which is the right to “exclude 

all others, including holders of fee simple title, through state law 

possessory actions such as ejectment and trespass.”  Id. at 22 (emphasis 

in original).  This Court disagreed with the tribe’s view that its claim 

was more limited than the one at issue in Coeur d’Alene.  As the Court 

explained, 

the Tribe’s claim [of Indian title] is fundamentally 

inconsistent with the State of New York’s exercise of fee title 

over the contested areas.  To the extent that the complaint 

alleges that there has never been a lawful extinguishment of 

the Tribe’s Indian title, it seeks a declaration from this court 

that New York’s exercise of fee title remains “subject to” the 

Tribe’s rights, i.e., a “determination that the lands in 

question are not even within the regulatory jurisdiction of 

the State” (citing Coeur d’Alene, 521 U.S. at 282).  

 

Id. at 23.  Thus, the relief sought by the tribe was, “as much as that 

sought in Coeur d’Alene,” id., the functional equivalent of a suit to quiet 

title and, accordingly, the action was “squarely governed” by Coeur 

d’Alene.   
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Because plaintiff also asserts Indian title in this case, Western 

Mohegan precludes its claims against the State defendants.13  Like the 

claim there, plaintiff’s claim of Indian title to the subject lands is 

inconsistent with the State’s regulatory jurisdiction over the lands, 

negating the pretense of Ex Parte Young and making the State the real 

party in interest in the suit.  Regardless of whether plaintiff has 

expressly requested relief concerning the State’s regulatory jurisdiction, 

limits on State regulation are inherent in Indian title and nothing 

would prevent the Tribe from leveraging a judicial recognition of its 

Indian title in the subject lands in any future applications or 

proceedings in order to obtain such relief.14  See Yselta Del Sur Pueblo v. 

Laney, 199 F.3d 281, 290 (5th Cir. 2000) (rejecting tribe’s argument that 

its ejection action against state officials avoids Coeur d’Alene because a 

“judgment for the Tribe will significantly alter the State’s regulatory 

                                            
13 Plaintiff’s argument that Western Mohegan is distinguishable because the lands 

claimed there included historic sites, state parks and wetlands (Br. at 47, n.48) is 

not persuasive because the result in Western Mohegan turned on the tribe’s 

challenge to the State’s regulatory jurisdiction generally rather than the particular 

use or nature of any specific portion of the disputed lands.   
14 In re Deposit Insurance Agency, 482 F.3d 612 (2d Cir. 2007), is therefore 

inapplicable, because a core sovereign interest of the State was not implicated in 

that case. 
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control over the Property”).  For these reasons, plaintiff’s claims as to 

the State defendants are barred by the Eleventh Amendment. 
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CONCLUSION 

The judgment dismissing the amended complaint against the 

Government defendants should be affirmed. 

Dated:  Albany, New York 

     February 14, 2014    

 

 

 

 

 

Nixon Peabody LLP 

Attorneys for County-Municipal 

Defendants 

David H. Tennant 

Erik A. Goergen 

 

 

 

 

 

 

By:       /s/ David H. Tennant 

         DAVID H. TENNANT 

 

 

1100 Clinton Square 

Rochester, New York 14604-1792 

Telephone (585) 263-1000 

  Respectfully submitted, 

 

  Eric T. Schneiderman 

    Attorney General of the 

    State of New York  

  Attorney for State Appellees 

    Barbara D. Underwood 

      Solicitor General 

  Denise A. Hartman 

  Jeffrey W. Lang 

     Assistant Solicitors General 

 

 

By:      /s/ Jeffrey W. Lang 

         JEFFREY W. LANG  

 

 

  Office of the Attorney General 

  The Capitol 

  Albany, New York 12224 

  Telephone (518) 474-1394 

 

Case: 13-3069     Document: 67     Page: 35      02/14/2014      1157190      35


