
No. 13-1438 

 

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 

State of Michigan, 

Plaintiff-Appellee, 

v. 

The Sault Ste. Marie Tribe of Chippewa Indians, 

Defendant-Appellant. 

 

THE SAULT TRIBE’S MOTION TO RECONSIDER 
THIS COURT’S ORDER TO STAY ISSUANCE OF THE MANDATE 

PENDING A PETITION FOR CERTIORARI 

 

Pursuant to Federal Rule of Appellate Procedure 27 and Sixth Circuit 

Rule 27(g), the Sault Ste. Marie Tribe of Chippewa Indians respectfully requests 

reconsideration of this Court’s order of February 24, 2014, granting the State of 

Michigan’s motion to stay the issuance of this Court’s mandate.  The State filed its 

motion on February 20, 2014.  The Tribe was preparing an opposition to that 

motion—which it planned to file well within the 10-day period for responding— 

when the Court granted the State’s motion without benefit of adversarial briefing.    

Reconsideration of the Court’s order is warranted because the State has 

failed to establish that there is a reasonable possibility that the Supreme Court will 

grant certiorari to review this Court’s decision, or that the State would suffer 
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irreparable harm absent such a stay.  Further delay in this litigation, however, will 

unquestionably inflict significant, concrete harm on the Tribe.   

BACKGROUND 

On September 7, 2012, the State of Michigan filed this lawsuit against the 

Tribe and members of its Board of Directors, seeking to enjoin them from making 

a request to the Secretary of the Interior that the United States hold certain property 

in Lansing, Michigan, in trust for the benefit of the Tribe pursuant to the Michigan 

Indian Land Claims Settlement Act (MILCSA), Pub. L. No. 105-143, 111 Stat. 

2652 (1997).  See R.1, pp.7, 8-9 (Compl. ¶¶ 34, 40-48).  The State’s complaint 

recognized that the Tribe, as a sovereign entity, is ordinarily immune from suit, but 

the State argued that Congress abrogated the Tribe’s immunity from this particular 

suit under a specific provision of the Indian Gaming Regulatory Act (IGRA) 

permitting a “cause of action initiated by a State … to enjoin a class III gaming 

activity located on Indian lands and conducted in violation of any Tribal-State 

[class III gaming] compact.”  25 U.S.C. § 2710(d)(7)(A)(ii); see R.1, p.7 (Compl. 

¶¶ 33, 36 (citing § 2710(d)(7)(A)(ii)).  At the same time, the State sought a 

preliminary injunction, also seeking to bar the Tribe from making a trust 

submission under MILCSA.  R.2 (PI Mot.).   

The Tribe moved to dismiss the complaint and opposed the preliminary 

injunction on the ground, among others, that the narrow abrogation of tribal 
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sovereign immunity in Section 2710(d)(7)(A)(ii) did not apply to this suit.  See R.9 

(PI Opp.); R.10 (MTD); R.11 (MTD Br.).  The Tribe’s principal argument was that 

Section 2710(d)(7)(A)(ii) by its terms abrogates sovereign immunity only for suits 

for injunctive relief to prohibit unlawful “class III gaming activity” and that filing a 

trust submission under MILCSA is not “class III gaming activity.”  

On March 5, 2013, as relevant here, the district court declined to dismiss 

counts 1-4 of the complaint and granted the State’s motion for a preliminary 

injunction.  See R.37, p.863 (Op. & Order).  With respect to the question of tribal 

sovereign immunity, the district court held that Congress had abrogated the Tribe’s 

immunity from suit in Section 2710(d)(7)(A)(ii).  See R.37, p.847.   

On appeal of the preliminary injunction, this Court held that the preliminary 

injunction was unlawful and should be dissolved.  See Michigan v. Sault Ste. Marie 

Tribe of Chippewa Indians, 737 F.3d 1075 (6th Cir. 2013).  The Court held that 

counts 1-3 of the State’s complaint are “barred because the Sault Tribe is immune 

from suit.”  Id. at 1078.  “Although the Tribe’s [sovereign] immunity is subject to 

statutory exceptions,” the exception invoked by the State, 25 U.S.C. 

§ 2710(d)(7)(A)(ii), “does not apply because [the State’s] suit to enjoin taking land 

into trust is not a suit ‘to enjoin a class III gaming activity.’”  Id. at 1079; see also 

id. (“[E]njoining a mandatory trust submission under MILCSA does not qualify as 

enjoining ‘a class III gaming activity’ under § 2710(d)(7)(A)(ii) of IGRA[.]”).   
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The Court also held that count 4, which does seek to enjoin Class III gaming 

at the Lansing property and is thus “not barred by sovereign immunity,” is 

nevertheless “not ripe for adjudication, and should have been dismissed.”  Sault 

Ste. Marie Tribe, 737 F.3d at 1081.  In making that determination, the Court held 

that “[t]he State will not be harmed” by delay in adjudication and that the State 

“will not suffer any immediate consequences as a result of the delay.”  Id. at 1083. 

On January 16, 2014, after receiving a two-week extension, the State 

petitioned for panel rehearing with a suggestion for rehearing en banc.  Its 

principal argument for rehearing was brand new:  namely, that the appeal should 

be held in abeyance pending the Supreme Court’s decision in Michigan v. Bay 

Mills Indian Community, 695 F.3d 406 (6th Cir. 2012), cert. granted, 133 S. Ct. 

2850 (argued Dec. 2, 2013).  Reh’g Pet. 6.  Although the State was a party to Bay 

Mills, the State had never before requested abeyance of the appeal.   

To the contrary, when this Court heard oral argument on October 2, 2013—

after the State had filed its opening merits brief in the Supreme Court in Bay 

Mills—the State argued against holding the appeal in abeyance.  See Arg. 

Recording 21:36-22:55 (“Q:  Why don’t you think the Supreme Court’s decision in 

Bay Mills is going to be instructive for this case?  A:  For the same reasons that 

[counsel for the Tribe] said….  We are distinguishing it.  We believe it doesn’t 

apply.”).  This Court agreed, holding that abeyance was unnecessary because the 
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Supreme Court’s decision would not address the narrow question of statutory 

interpretation presented here—whether a suit to enjoin a MILCSA trust submission 

is a “suit to enjoin gaming activity.”  Sault Ste. Marie Tribe, 737 F.3d at 1079 n.2.  

The State’s petition for rehearing was denied on February 13, 2014. 

On February 20, 2014, the State moved to stay issuance of this Court’s 

mandate, relying again principally on Bay Mills.  See Stay Mot. 1-3; Fed. R. Civ. 

P. 41.  The Tribe fully intended to oppose the State’s request for further, 

unjustified delay.  Under Federal Rule of Appellate Procedure 27(a)(3)(A), the 

Tribe had until March 3, 2014, to file its opposition unless this Court were to 

“give[] reasonable notice to the parties that it intend[ed] to act sooner” on the 

State’s motion.  On February 24, 2014, without prior notice and without the benefit 

of an adversarial presentation, this Court granted the State’s motion for a stay.   

ARGUMENT 

Reconsideration of the Court’s order is warranted because the State has not 

satisfied any of the prerequisites for a stay of the mandate.  “Ordinarily, where a 

party has won on appeal after losing in the district court, it is appropriate to put the 

appellate court decision into effect pending the Supreme Court’s ruling.  The 

winning appellate court party has the better claim to the law’s support.”  Wald v. 

Regan, 708 F.2d 794, 803 (1st Cir. 1983) (Breyer, J.), rev’d on other grounds, 468 

U.S. 222 (1984).  Thus, the mandate may be stayed only if the losing party 
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“show[s] that the certiorari petition would present a substantial question” and that 

there is otherwise “good cause for a stay.”  Fed. R. App. P. 41(d)(2)(A); accord 6th 

Cir. I.O.P. 41(a).  These standards are understood to require the Court to consider   

whether there is a reasonable probability that the Supreme Court will 
grant certiorari, whether there is a fair prospect that the movants will 
prevail on the merits, whether the movants are likely to suffer 
irreparable harm in the absence of a stay, and the balance of the 
equities, including the public interest. 

John Doe I v. Miller, 418 F.3d 950, 951 (8th Cir. 2005); see, e.g., Senne v. Village 

of Palantine, 695 F.3d 617, 619 (7th Cir. 2012) (Ripple, J., in chambers). 

 The State has not come close to satisfying those demanding standards here.  

There is no reasonable probability that the Supreme Court will grant certiorari to 

review this Court’s decision.  And it is the Tribe that will be irreparably injured by 

the issuance of a stay, not the State by failing to secure such relief. 

I. THE STATE HAS NOT SHOWN A REASONABLE POSSIBILITY THAT THE 

SUPREME COURT WILL GRANT CERTIORARI 

The State offers three reasons the Supreme Court is likely to grant certiorari 

in this case:  the Supreme Court’s decision in Bay Mills will require reversal of this 

Court’s opinion; there is a relevant circuit split; and the statutory question 

presented will merit Supreme Court review.  Each point is wholly unpersuasive. 

A. The Court’s Disposition In Bay Mills Will Not Affect This Appeal  

The State’s lead contention is that Bay Mills may resolve this case because 

questions posed at oral argument suggest “the Supreme Court is considering 
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modifying tribal immunity itself so it doesn’t protect tribal actions taken in 

commercial settings.”  Stay Mot. 6.  This argument is misplaced for many reasons. 

Setting aside the folly of predicting the outcome of a Supreme Court case 

based on questions asked at oral argument, the force of the State’s argument is 

considerably undercut by the State’s prior assurances to this Court that Bay Mills 

does not matter to this case.  See supra p. 4.  Indeed, both the Bay Mills oral 

argument and all of the State’s merits briefing in the Supreme Court occurred 

weeks and months before this Court’s decision, and yet the State never argued that 

Bay Mills would decide this appeal, until it lost.  To the contrary, the State 

expressly disavowed the notion that Bay Mills would likely affect the disposition 

of this case.  The State should not be able to secure the extraordinary relief of a 

stay based on a theory it previously repudiated before this Court. 

In any event, the State’s speculation that the Court’s decision in Bay Mills 

will affect this case is unfounded.  Bay Mills presents a narrow question of 

statutory construction:  whether Section 2710(d)(7)(A)(ii) abrogates a tribe’s 

immunity from suit when the tribe is alleged to be “operating an illegal casino off 

of ‘Indian lands’” (Bay Mills Pet. i), notwithstanding that the statute authorizes 

only a “cause of action … to enjoin a class III gaming activity located on Indian 

lands.”  The State’s briefing on sovereign immunity is largely devoted to that 

narrow question.  See Bay Mills Pet. 13-15; Bay Mills Pet. Br. 25-33. 
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The question whether conduct that does not take place on “Indian lands” 

nonetheless can give rise to a suit under Section 2710(d)(7)(A)(ii) has nothing to 

do with the Court’s decision in this appeal.  As explained above, this Court held 

only that the State’s suit to enjoin a trust submission under MILCSA would not be 

a suit “to enjoin a class III gaming activity” within the meaning of Section 

2710(d)(7)(A)(ii).  That holding had nothing to do with “Indian lands” provision at 

issue in Bay Mills.  And that is the reason the Court declined to hold the appeal for 

Bay Mills.  Sault Ste. Marie Tribe, 737 F.3d at 1079 n.2. 

As an alternative argument in Bay Mills, the State has requested that the 

Supreme Court abolish tribal immunity “with respect to illegal commercial activity 

on lands under state jurisdiction.”  Pet. Br. 36.  The Supreme Court is 

exceptionally unlikely to overrule decades of precedent and to diminish so 

radically the scope of tribal sovereign immunity.  The Court declined to do so as 

recently as Kiowa Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 

U.S. 751 (1998), which rejected a similar call to strip immunity for commercial 

conduct, see id. at 755, and confirmed that tribal sovereign immunity is now 

“settled law,” id. at 756; see also id. at 758 (offering 25 U.S.C. § 2710(d)(7)(A)(ii) 

as a specific example of Congress “act[ing] against the background of [the Court’s] 

decisions” and “restrict[ing] tribal immunity from suit in limited circumstances”).   
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Even in the unlikely event that Bay Mills recognizes a new exception to 

tribal immunity for suits “with respect to illegal commercial activity,” the State has 

never developed any argument at any point in this litigation that the Tribe’s 

proposed trust submission under MILCSA would be “illegal commercial activity.”   

There is not a reasonable possibility that the Supreme Court would grant certiorari 

to permit the State to advance an argument that it has forfeited. 

And even had the State not forfeited this argument, it would fail.  Any newly 

minted “illegal commercial activity” exception to tribal immunity would be of no 

consequence to this appeal because the Tribe’s submission under MILCSA would 

not be a commercial activity.  Tendering a claim to the Secretary of the Interior 

asserting that she is required to take land into trust for the benefit of the Tribe 

under a federal statute that by its terms has nothing to do with gaming is not 

“commercial activity.”  It is a core exercise of sovereign, governmental authority.  

Whether gaming conducted on the property is commercial or governmental activity 

(Bay Mills Pet. Br. 38) is beside the point.  The State is not seeking to enjoin 

gaming or gaming activity, but a trust submission, as this Court has already held.  

See Sault Ste. Marie Tribe, 737 F.3d at 1079. 

Finally, even if the Supreme Court abolished tribal immunity entirely, the 

preliminary injunction could not stand in its current form.  The Tribe is entitled to 

file a MILCSA trust submission and use the land taken into trust for Class II 
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gaming—gaming that would not implicate the tribal-state gaming compact on 

which the State based its suit here.  See Sault Tribe Br. 54-58; see also Sault Ste. 

Marie Tribe, 737 F.3d at 1081-1082 (recognizing that suit over “whether class III 

gaming on the [Lansing] property would violate IGRA or § 9 of the Tribal-State 

compact” is premature in part because “Tribe could choose to offer only class II, 

not class III, gaming”). 

B. There Is No Relevant Circuit Split 

The State’s assertion that there is a reasonable possibility that the Supreme 

Court will grant certiorari to resolve a putative split in the courts of appeals strains 

credulity.  Stay Mot. 7-8.  As explained above, this Court’s tribal immunity 

holding reflected a narrow point of statutory construction—namely, that filing a 

trust submission under MILCSA is not a Class III gaming activity.  None of the 

decisions cited by the State conflicts with that holding, or is even arguably in 

tension with it.  Indeed, none of the cases interpreted the relevant statutory term 

“class III gaming activity” in Section 2710(d)(7)(A)(ii) at all.  Compare Mescalero 

Apache Tribe v. New Mexico, 131 F.3d 1379, 1381 (10th Cir. 1997) (no tribal 

immunity from suit for a counterclaim alleging that tribe’s gaming compact was 

invalid because governor lacked authority under state law to approve it), with 

Florida v. Seminole Tribe of Florida, 181 F.3d 1237, 1242 (11th Cir. 1997) (tribal 

immunity from suit where no compact was yet in effect), and Lewis v. Norton, 424 
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F.3d 959, 962-963 (9th Cir. 2005) (tribal immunity from suit over “intra-tribal 

membership dispute” even if “gaming revenues are at stake”).  There is no 

likelihood that the Supreme Court would grant certiorari based on this non-existent 

“split.” 

C. The Narrow Statutory Question Is Not Worthy Of Supreme 
Court Review 

Finally, the State has failed to establish that there is a reasonable possibility 

that the Supreme Court would grant certiorari to clarify the meaning of the term 

“class III gaming activity” in 25 U.S.C. § 2710(d)(7)(A)(ii).  Stay Mot. 8-10. 

To begin with, the Supreme Court is likely to deny review because this 

Court was plainly right to reject the State’s theory that filing a trust submission is a 

“class III gaming activity.”  The term “class III gaming” is expressly defined in 

IGRA as “all forms of gaming that are not class I gaming or class II gaming.”  25 

U.S.C. § 2703(8).  IGRA does not separately define “a class III gaming activity,” 

but it uses the phrase “gaming activity” more than 30 times, in each case to refer to 

the conduct of gaming—as distinguished from “gaming” alone, which refers to 

types of games.  See Sault Tribe Reply Br. 4-5.  Thus, read in context, “class III 

gaming activity” naturally means the activity of conducting or playing Class III 

games—a reading that is bolstered by the separate reference in 

Section 2710(d)(7)(A)(ii) to suits to enjoin “a class III gaming activity … 

conducted in violation” of a Class III gaming compact. 
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In any event, the narrow question whether “class III gaming activity” 

encompasses a trust submission under MILCSA satisfies none of the traditional 

criteria the Supreme Court uses in granting review.  See Sup. Ct. R. 10.  There is 

no circuit split on that issue.  The question is presented in an interlocutory posture.  

The question is unlikely to recur, as the Sault Tribe’s proposed trust submission 

will proceed under a section of MILCSA specific to the Tribe itself.   Because of 

the fact-specific and idiosyncratic nature of the statutory question, and because that 

question is easily answered, there is no reasonable possibility that the Supreme 

Court would grant certiorari to address the question framed by the State. 

II. THE BALANCE OF EQUITIES WEIGHS DECIDEDLY AGAINST A STAY 

Independently, the State is not entitled to a stay because it has not and 

cannot meet the “heavy burden” of showing irreparable harm absent such relief.  

Ruckelshaus v. Monsanto Co., 463 U.S. 1315, 1316 (1983) (Blackmun, J., in 

chambers); see Rostker v. Goldberg, 448 U.S. 1306, 1308 (1980) (Brennan, J., in 

chambers) (applicant for stay pending certiorari must “demonstrat[e] that 

irreparable harm is likely to result from the denial of a stay”).  And any theoretical 

harm to the State is outweighed by the very real, practical harm to the Tribe and its 

members from continued delay. 
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A. The State Has Not Shown That It Will Suffer Irreparable Injury 

In defense of the district court’s decision to enter a preliminary injunction, 

the State’s position had been that it will suffer irreparable injury if the Tribe is 

permitted to file its proposed trust submission under MILCSA because the State 

will lose “the ‘unique’ benefit” negotiated in Section 9 of the Class III gaming 

compact if the State cannot prevent a trust submission before the merits of the 

State’s reading of the compact are adjudicated.  Mich. Br. 61; Stay Mot. 12-13. 

That theory of irreparable harm is unsustainable.  As the Tribe has 

explained, the State will not be irreparably injured—or, indeed, injured at all—by 

allowing the Tribe to file a MILCSA trust submission and thus to start the 

administrative process.  Sault Tribe Br. 46-50; Reply Br. 21-25.  If the State’s 

reading of the compact ultimately prevails at a later date, a court will be able to 

provide appropriate and effective permanent relief in the form of an injunction of 

Class III gaming activity at the Lansing property—the precise and only remedy 

authorized by Section 2710(d)(7)(A)(ii).  Indeed, this Court held that the State’s 

ability to sue at a later time sufficiently protected its legal interests.  See Sault Ste. 

Marie Tribe, 737 F.3d at 1080 & n.4, 1083. 

In its motion here, the State offers a newly minted theory of irreparable 

harm—namely, that the State would suffer “an irreparable debilitation of [its] 

authority to regulate” absent a stay.  Stay Mot. 11.  That theory, however, fails for 
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the same reasons.  The State’s “authority to regulate” Class III gaming activity on 

Indian lands is limited to and defined by the compact and the remedies IGRA 

provides for violations of the compact (including particular remedies negotiated by 

the parties for breach of contract, 25 U.S.C. § 2710(d)(3)(C)(v)).  The State can 

fully vindicate that authority at a later date—if it prevails with its reading of the 

compact, which the Tribe strenuously disputes, see Sault Tribe Br. 38-46—by 

securing a permanent injunction of Class III gaming activity conducted at the 

Lansing property in the absence of an intertribal revenue sharing agreement.1 

B. The Tribe And Its Members Are Harmed By The Stay 

Quite unlike the State’s phantom harms, the harm to the Tribe and its 

members from continued delay is concrete and real.  The Tribe’s agreement with 

                                           
1  The only authority offered by the State for its theory of harm is In re Sac & Fox 
Tribe of Mississippi in Iowa, 340 F.3d 749 (8th Cir. 2003).  Stay Mot. 12.  That 
decision has no bearing here.  It held that the United States may obtain a 
preliminary injunction to enforce a temporary closure order issued by the National 
Indian Gaming Commission to close a Class III gaming facility.  See 340 F.3d at 
753.  It may be that the NIGC’s authority to issue temporary closure orders would 
be “debilitated” (or at least weakened) if those orders were not enforceable in 
court, as the very purpose of the orders is to halt a gaming operation “on a 
temporary basis” while the underlying alleged violations are reviewed by the 
NIGC.  Id. at 756; see 25 C.F.R. § 573.4(c) (expedited administrative review of 
violations following temporary closure).  But the State can point to no analogous 
need for exigent injunctive relief in this case, let alone a reason to keep in place an 
injunction that this Court has determined to be unlawful.  There is no Class III 
gaming activity currently occurring at the Lansing property, and the State will have 
an opportunity for full redress of any alleged compact violation at a future time. 
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the City of Lansing requires the Tribe to establish its right to game on an initial 

parcel of property by January 1, 2017.  See Sault Tribe Br. 50-52; Reply Br. 25-27. 

The district court’s entry of an unlawful preliminary injunction against the 

Tribe has delayed the Tribe from even beginning the lengthy administrative 

process necessary to fulfill its obligation under that agreement by more than a 

year.  A stay of this Court’s mandate will keep in place a preliminary injunction 

that this Court has already held should not have issued.  A stay of the mandate, like 

the preliminary injunction itself, will thus continue to prevent the Tribe from 

exercising its right under MILCSA to have land taken into trust.   

At bottom, the State’s request for a stay is a further delaying tactic in a suit 

whose very purpose has been to frustrate the Tribe’s ability to begin the 

administrative fee-to-trust process.  Having lost decisively in the appellate court, 

the State’s latest effort to stall that process should be rejected.   

CONCLUSION 

This Court should reconsider its order of February 24, 2014, and should 

deny the State’s motion to stay the issuance of the mandate.  If the Court does not 

reconsider its order and deny the stay outright, the Tribe respectfully requests that, 

at a minimum, to minimize the delay associated with a stay and the harm to the 

Tribe, the Court’s order be modified to require the State to file its petition for 

certiorari within 30 days. 
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Respectfully submitted. 

/s/ Seth P. Waxman  
 SETH P. WAXMAN 
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MATTHEW GUARNIERI  
WILMER CUTLER PICKERING 
     HALE AND DORR LLP 
1875 Pennsylvania Avenue, NW 
Washington, DC  20006 
(202) 663-6000 

February 27, 2014 

 

      Case: 13-1438     Document: 006111977756     Filed: 02/27/2014     Page: 16



CERTIFICATE OF SERVICE 

I hereby certify that on this 27th day of February, 2014, I electronically filed 

the foregoing with the Clerk of the Court for the United States Court of Appeals 

for the Sixth Circuit using the appellate CM/ECF system.  Counsel for all parties to 

the case are registered CM/ECF users and will be served by the appellate CM/ECF 

system. 

/s/ Seth P. Waxman  
SETH P. WAXMAN 

 

      Case: 13-1438     Document: 006111977756     Filed: 02/27/2014     Page: 17


