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AGENCY: Office of the Secretary, DOT.

ACTION: Notice.

SUMMARY: In compliance with the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.), this notice announces that the
Information Collection Request (ICR) abstracted below has been forwarded to the Office of Management and Budget (OMB)
for review and comment. The ICRs describe the nature of the information collections and their expected burden. The Federal
Register Notice with a 60-day comment period soliciting comments on the following information collection was published on
March 10, 1998 [63 FR 11705-11706].

DATES: Comments must be submitted on or before March 26, 1999.

FOR FURTHER INFORMATION CONTACT: Mr. Jerry L. Robin, Transportation Specialist, Research Division, Office
of Motor Carrier Research and Standards, (202) 366-2986, Federal Highway Administration, Department of Transportation,
400 Seventh Street, SW., Washington, DC 20590. Office hours are from 7:45 a.m. to 4:15 p.m., e.t., Monday through Friday,
except Federal holidays.

SUPPLEMENTARY INFORMATION:

Federal Highway Administration

Title: Truck Stop Fitness Facilities Utilization Study.

OMB Number: 2125-NEW.

Type of Request: Extension of a currently approved collection Affected Public: Approximately 500 tractor-trailer drivers.

*vi  Abstract: Conference Report 104-286 to accompanying H.R. 2002 to the Department of Transportation Appropriations
Bill (Pub. L. 104-50) directed the FHWA to contract, during FY 1996, with the American Trucking Associations Foundations',
Transportation Research Institute to perform applied research to address a number of highway safety issues, such as: driver
fatigue and alertness, the application of emerging technologies to ensure safety, productivity and regulatory compliance; and
commercial driver licensing, training and education. Truck stop fitness utilization information will be collected via an automated
telephone interview at the driver's 6 and 11 month marks in the research project. The call will be tollfree for the drivers to
respond to the survey. A standardized questionnaire will ask the drivers a number of questions pertaining to their frequency
and duration of use of the truck stop fitness facilities. Additional topic areas to be explored include: what type of exercise
equipment the truck drivers prefer (aerobic or weight-resistance equipment), whether the drivers generally feel better since
beginning an exercise program, have they made any other lifestyle changes, do they feel more alert/less stressed when driving,
are they getting other drivers to start an exercise program, and how can truck stop fitness facilities be improved to better meet
the needs of the truck driver and the trucking industry.

The results of the information collections will be documented in a report for dissemination to the trucking and truck stop
industries as well as other interested organizations and agencies including the Department of Labor, Department of Health and
Human Services (Center for Disease Control) and the Occupational Safety and Health Administration. Note: Rolling Strong
Co. is a private corporation. The government does not endorse Rolling Strong Co. And did not fund the design or construction
of their fitness facilities. The FHWA is only evaluating the concept of truck stop fitness.
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Estimated Total Annual Burden: 333.

ADDRESSES: Send comments, within 30 days, to the Office of Information and Regulatory Affairs, Office of Management
and Budget, 725-17th Street, NW., Washington, DC 20503, Attention DOT Desk Officer.

Comments are Invited on

Whether the proposed collection of information is necessary for the proper performance of the functions of the Department,
*vii  including whether the information will have practical utility; the accuracy of the Department's estimate of the burden of

the proposed information collection; ways to enhance the quality, utility and clarity of the information to be collected; and ways
to minimize the burden of the collection of information on respondents, including the use of automated collection techniques
or other forms of information technology.

A comment to OMB is best assured of having its full effect if OMB receives it within 30 days of publication.

25 U.S.C. § 1901 (ICWA § 101) Congressional findings

Congressional findings Recognizing the special relationship between the United States and the Indian tribes and their members
and the Federal responsibility to Indian people, the Congress finds- (1) that clause 3, section 8, article I of the United States
Constitution provides that “The Congress shall have Power ***To regulate Commerce ***with Indian tribes 1” and, through
this and other constitutional authority, Congress has plenary power over Indian affairs; (2) that Congress, through statutes,
treaties, and the general course of dealing with Indian tribes, has assumed the responsibility for the protection and preservation
of Indian tribes and their resources; (3) that there is no resource that is more vital to the continued existence and integrity of
Indian tribes than their children and that the United States has a direct interest, as trustee, in protecting Indian children who
are members of or are eligible for membership in an Indian tribe; (4) that an alarmingly high percentage of Indian families
are broken up by the removal, often unwarranted, of their children from them by nontribal public and private agencies and
that an alarmingly high percentage of such children are placed in non-Indian foster and adoptive homes and institutions; and
(5) that the States, exercising their recognized jurisdiction over Indian child custody proceedings through administrative and
judicial bodies, have often failed to recognize the essential tribal relations of Indian people and the cultural and social standards
prevailing in Indian communities and families. 1 So in original. Probably should be capitalized.

*viii 25 U.S.C. § 1918 (ICWA § 108)

Reassumption of jurisdiction over child custody proceedings (a) Petition; suitable plan; approval by Secretary Any Indian tribe
which became subject to State jurisdiction pursuant to the provisions of the Act of August 15, 1953 (67 Stat. 588), as amended
by title IV of the Act of April 11, 1968 (82 Stat. 73, 78), or pursuant to any other Federal law, may reassume jurisdiction over
child custody proceedings. Before any Indian tribe may reassume jurisdiction over Indian child custody proceedings, such tribe
shall present to the Secretary for approval a petition to reassume such jurisdiction which includes a suitable plan to exercise
such jurisdiction. (b) Criteria applicable to consideration by Secretary; partial retrocession (1) In considering the petition and
feasibility of the plan of a tribe under subsection (a) of this section, the Secretary may consider, among other things: (i) whether
or not the tribe maintains a membership roll or alternative provision for clearly identifying the persons who will be affected by
the reassumption of jurisdiction by the tribe; (ii) the size of the reservation or former reservation area which will be affected by
retrocession and reassumption of jurisdiction by the tribe; (iii) the population base of the tribe, or distribution of the population in
homogeneous communities or geographic areas; and (iv) the feasibility of the plan in cases of multitribal occupation of a single
reservation or geographic area. (2) In those cases where the Secretary determines that the jurisdictional provisions of section
1911(a) of this title are not feasible, he is authorized to accept partial retrocession which will enable tribes to exercise referral
jurisdiction as provided in section 1911(b) of this title, or, where appropriate, will allow them to exercise exclusive jurisdiction
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as provided in section 1911(a) of this title over limited community or geographic areas without regard for the reservation status
of the area affected. (c) Approval of petition; publication in Federal Register; notice; reassumption period; correction of causes
for disapproval If the Secretary approves any petition under subsection (a) of this section, the Secretary shall publish notice of
such approval in the Federal Register and shall notify the affected State or States of such approval. The Indian tribe concerned
shall reassume jurisdiction sixty days after publication in the Federal Register of notice of approval. If the Secretary disapproves
any petition under subsection (a) of this section, the Secretary shall provide such technical assistance as may be necessary to
enable the tribe to *ix  correct any deficiency which the Secretary identified as a cause for disapproval. (d) Pending actions
or proceedings unaffected Assumption of jurisdiction under this section shall not affect any action or proceeding over which a
court has already assumed jurisdiction, except as may be provided pursuant to any agreement under section 1919 of this title.

28 U.S.C. § 1738 Supreme Court

The Supreme Court may fix the fees to be charged by its clerk. The fee of the clerk, cost of serving process, and other necessary
disbursements incidental to any case before the court, may be taxed against the litigants as the court directs.

ICWA § 1911(b) Transfer of proceedings; declination by tribal court

In any State court proceeding for the foster care placement of, or termination of parental rights to, an Indian child not domiciled
or residing within the reservation of the Indian child's tribe, the court, in the absence of good cause to the contrary, shall transfer
such proceeding to the jurisdiction of the tribe, absent objection by either parent, upon the petition of either parent or the Indian
custodian or the Indian child's tribe: Provided, That such transfer shall be subject to declination by the tribal court of such tribe.

AS 25.30.300 Initial child custody jurisdiction.

(a) Except as otherwise provided in AS 25.30.330, a court of this state has jurisdiction to make an initial child custody
determination only if

(1) this state is the home state of the child on the date of the commencement of the proceeding;

(2) this state was the home state of the child within six months before the commencement of the proceeding and the child is
absent from this state but a parent or person acting as a parent continues to live in this state;

(3) a court of another state does not have jurisdiction under provisions substantially similar to (1) or (2) of this subsection, or a
court of the home state of the child has *x  declined to exercise jurisdiction on the ground that this state is the more appropriate
forum under provisions substantially similar to AS 25.30.360 or 25.30.370, and

(A) the child and the child's parents, or the child and at least one parent or a person acting as a parent, have a significant
connection with this state other than mere physical presence; and

(B) substantial evidence is available in this state concerning the child's care, protection, training, and personal relationships;

(4) all courts having jurisdiction under the criteria specified in (1) - (3) of this subsection have declined to exercise jurisdiction
on the ground that a court of this state is the more appropriate forum to determine the custody of the child under provisions
substantially similar to AS 25.30.360or 25.30.370; or

(5) no court of another state would have jurisdiction under the criteria specified in (1) - (4) of this subsection.
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(b) The provisions of (a) of this section are the exclusive jurisdictional bases for making a child custody determination by a
court of this state.

(c) Physical presence of or personal jurisdiction over a party or a child is not necessary or sufficient to make a child custody
determination.

Sec. 25.30.310. Exclusive, continuing jurisdiction.

(a) Except as otherwise provided in AS 25.30.330, a court of this state that has made a child custody determination consistent
with AS 25.30.300 or 25.30.320 has exclusive, continuing jurisdiction over the determination until

(1) a court of this state determines that neither the child, the child and one parent, nor the child and a person acting as a parent
have a significant connection with this state and that substantial evidence is no longer available in this state concerning the
child's care, protection, training, and personal relationships; or

*xi  (2) a court of this state or a court of another state determines that neither the child, nor a parent, nor a person acting as
a parent presently resides in this state.

(b) A court of this state that has made a child custody determination and does not have exclusive, continuing jurisdiction under
this section may modify that determination only if it has jurisdiction to make an initial determination under AS 25.30.300.

AS 25.30.390 Appearance of parties and child.

(a) In a child custody proceeding in this state, the court may order a party to the proceeding who is in this state to appear before
the court personally with or without the child. The court may order a person who is in this state and who has physical custody
or control of the child to appear in person with the child.

(b) If a party to a child custody proceeding whose presence is desired by the court is outside this state, the court may order that
a notice given under AS 25.30.840 include a statement directing the party to appear in person with or without the child and
informing the party that failure to appear may result in a decision adverse to the party.

(c) The court may enter orders necessary to ensure the safety of the child and of a person ordered to appear under this section.

(d) If a party to a child custody proceeding who is outside this state is directed to appear under (b) of this section or desires to
appear in person before the court with or without the child, the court may require another party to pay reasonable and necessary
travel and other expenses of the party so appearing and of the child.

AS 25.23.180(h) Relinquishment and termination of parent and child relationships.

(a) The rights of a parent with reference to a child, including parental right to control the child or to withhold *xii  consent
to an adoption, may be relinquished and the relationship of parent and child terminated in or before an adoption proceeding
as provided in this section.

(b) All rights of a parent with reference to a child, including the right to receive notice of a hearing on a petition for adoption,
may be relinquished and the relationship of parent and child terminated by a writing, signed by the parent, regardless of the
age of the parent, a copy of which shall be given to the parent,
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(1) in the presence of a representative of an agency taking custody of the child, whether the agency is within or outside of the
state or in the presence and with the approval of a court within or outside of this state in which the minor was present or in which
the parent resided at the time it was signed, which relinquishment may be withdrawn within 10 days after it is signed or the
child is born, whichever is later; and the relinquishment is invalid unless it states that the parent has this right of withdrawal; or

(2) in any other situation if the petitioner has had custody of the minor for two years, but only if notice of the adoption proceeding
has been given to the parent and the court finds, after considering the circumstances of the relinquishment and the long continued
custody by the petitioner, that the best interest of the child requires the granting of adoption.

(c) The relationship of parent and child may be terminated by a court order issued in connection with a proceeding under this
chapter or a proceeding under AS 47.10 on the grounds

(1) specified in AS 47.10.080 (o) or 47.10.088;

(2) that a parent who does not have custody is unreasonably withholding consent to adoption, contrary to the best interest of
the minor child; or

(3) that the parent committed an act constituting sexual assault or sexual abuse of a minor under the laws of this state or a
comparable offense under the laws of the state where the act occurred that resulted in conception of the child and that termination
of the parental rights of the biological parent is in the best interests of the child.

(d) For the purpose of an adoption proceeding under this chapter, a decree issued by a court of competent jurisdiction in *xiii
this or another state terminating all rights of a parent with reference to a child or the relationship of parent and child dispenses
with the required

(1) consent by that parent to an adoption of that child; and

(2) notice of a proceeding to that parent unless otherwise required by this section.

(e) A petition for termination of the relationship of parent and child made in connection with an adoption proceeding or in an
independent proceeding for the termination of parental rights on grounds set out in (c)(3) of this section may be made by

(1) either parent if termination of the relationship is sought with respect to the other parent;

(2) the petitioner for adoption, the guardian of the person, the legal custodian of the child, or the individual standing in parental
relationship to the child;

(3) an agency; or

(4) another person having a legitimate interest in the matter.

(f) Before the petition is heard, notice of the hearing on the petition and opportunity to be heard shall be given the parents of the
child, the guardian of the person of the child, the person having legal custody of the child, and, in the discretion of the court,
a person appointed to represent any party.

(g) Notwithstanding the provisions of (b) of this section, a relinquishment of parental rights with respect to a child, executed
under this section, may be withdrawn by the parent, and a decree of a court terminating the parent and child relationship on
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grounds set out in (c)(1) and (2) of this section may be vacated by the court upon motion of the parent, if the child is not on
placement for adoption and the person having custody of the child consents in writing to the withdrawal or vacation of the decree.

(h) The respondent to a-petition filed for the termination of parental rights on grounds set out in (c) (3) of this section is entitled
to representation in the proceedings by an attorney. If the respondent is financially unable to employ an attorney, the *xiv
court shall appoint the office of public advocacy to represent the respondent in the proceedings.

(i) Proceedings for the termination of parental rights on the grounds set out in (c)(3) of this section do not affect the rights of
a victim of sexual abuse of a minor or incest to obtain legal and equitable civil remedies for all injuries and damages arising
out of the perpetrator's conduct.

(j) In a relinquishment of parental rights executed under (a) of this section, a parent may retain privileges with respect to the child,
including the ability to have future contact, communication, and visitation with the child. A retained privilege must be stated
in writing with specificity. Not less than 10 days after the relinquishment is signed, the court may enter an order terminating
parental rights if the court finds that termination of parental rights under the terms of the agreement is in the child's best interest.
If a parent has retained one or more privileges, the court shall incorporate the retained privileges into the termination order with
a recommendation that the retained privileges be incorporated in an adoption or legal guardianship decree.

(k) A voluntary relinquishment may not be withdrawn and a termination order may not be vacated on the ground that a retained
privilege has been withheld from the relinquishing parent or that the relinquishing parent has been unable, for any reason, to
act on a retained privilege, except as provided in Rule 60(b), Alaska Rules of Civil Procedure.

(1) After a termination order is entered, a person who has voluntarily relinquished parental rights under this section may request
a review hearing, upon a showing of good cause, to seek enforcement or modification of or to vacate a privilege retained in the
termination order. The court may modify, enforce, or vacate the retained privilege if the court finds, by clear and convincing
evidence, that it is in the best interest of the child to do so.

(m) After a termination order is entered and before the entry of an adoption or legal guardianship decree, a prospective adoptive
parent or a guardian of a child who is the subject of an adoption decree may request, after providing notice as specified under this
subsection,- that the court decline to incorporate a privilege retained in a termination order and recommended for incorporation
in an adoption or guardianship decree under (j) of this section. The request made under this *xv  subsection may only be
considered by the court after providing at least 20 days' notice by certified mail to the last known address of the person who has
voluntarily relinquished parental rights to the child. The notice under this subsection must describe the request and explain that
the recipient of the notice may submit a written statement under penalty of perjury to the court that the recipient either agrees
with or opposes the request. The notice must also include the deadline for submitting the statement and the mailing address
of the court. The court may decline to incorporate a retained privilege if the person who retained the privilege agrees with the
request or if the court finds that it is in the child's best interest.

(n) A person who relinquished parental rights is entitled to the appointment of an attorney if a hearing is requested under (1) or
(m) of this section to the same extent as if the parent's rights had not been terminated in a child-in-need-of-aid proceeding.

25 U.S.C. § 1912(b) Appointment of counsel

In any case in which the court determines indigency, the parent or Indian custodian shall have the right to court-appointed
counsel in any removal, placement, or termination proceeding. The court may, in its discretion, appoint counsel for the child
upon a finding that such appointment is in the best interest of the child. Where State law makes no provision for appointment of
counsel in such proceedings, the court shall promptly notify the Secretary upon appointment of counsel, and the Secretary, upon
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certification of the presiding judge, shall pay reasonable fees and expenses out of funds which may be appropriated pursuant
to section 13 of this title.

*xvi AUTHORITIES PRINCIPALLY RELIED UPON

In re C.R.H., 29 P.3d 849 (Alaska 2001). The Supreme Court has found that an Alaska Native ICWA “Indian tribe” would have
jurisdiction pursuant to Section 101(b) of ICWA to accept from Superior Courts the transfer of a proceeding “for the foster care
placement of, or termination of parental rights to” a child who is a member of, or eligible for membership in, the Alaska Native
ICWA “Indian tribe,” even though there had been no retrocession of jurisdiction by the State of Alaska and the Secretary of
the Interior has not approved a Section 108 petition.

In re K.L.J., 813 p.2D 276 (Alaska 1991). Concerning a parent's right to have a representative speak for him at a termination
hearing.

John v. Baker, 30 P. 3d 68 (Alaska 2001). The Court held that tribal courts will “not be called upon to adjudicate the disputes
of parents and children who live far from their tribal villages and have little or no contact with those villages.”

S.B. v. State, Dept. of Health & Social Serv‘s, DFYS, 761 P. 3d 6 (Alaska 2002). Alaska was the child's home state at the time
a child in need of aid petition was filed.

Starr v. George, 175 P.3d 50 (Alaska 2008). This case is very clear regarding the minimum due process required before full
faith and credit is given to a decision of another court: The requirement of full faith and credit is to be read and interpreted in
the light of well-established principles of justice, protected by other constitutional provisions which it was never intended to
modify or override...[N]o state may obtain, in the tribunals of another jurisdiction, full faith and credit for a judgment which is
based on an unconstitutional law, or is rendered in a proceeding wanting in due process of law enjoined by the fundamental law.
Indeed, due process requires that no other jurisdiction shall give effect, even as a matter of comity, to a judgment elsewhere
acquired without due process.

State of Alaska v. Native Village of Tanana, 249 P.3d 734 (Alaska 2011). This Court stated: Among-the many-issues we are-
not deciding today are: (1) whether, parallel to ICWA § 1911(b) transfer jurisdiction limitations, parents of Indian children
might have the right to object to tribal jurisdiction; (2) the *xvii  extent of tribal jurisdiction over non-member parents of
Indian children; and (3) the extent of tribal jurisdiction over Indian children or member parents who have limited or no contact
with the tribe.

Underwriters National Assurance Co. v. North Carolina Life and Accident and Health Insurance Guaranty Association, 455
U.S. 691 (1982). The Court concluded if a court did not have jurisdiction over the subject matter or the relevant parties, full
faith and credit need not be given.

*1 STATEMENT OF ISSUES

1. Did the Minto Tribal Court have subject matter jurisdiction to terminate Parks's parental rights?

2. Did the Minto Tribal Court have personal jurisdiction over Parks and S.P.? Did Parks consent to the jurisdiction of the Minto
Tribal Court? Did Parks as a non-native parent have the right to transfer his case from the Minto Tribal Court to state court?

3. Did the Minto Tribal Court provide Parks with a meaningful opportunity to present his case when it refused to let his attorney
speak for him in the tribal court?

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001749960&pubNum=0004645&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001749974&pubNum=0004645&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014789197&pubNum=0004645&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024719542&pubNum=0004645&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=25USCAS1911&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982113137&pubNum=0000780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982113137&pubNum=0000780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Fletcher, Matthew 10/28/2013
For Educational Use Only

Rozella SIMMONDS and Jeff Simmonds, Petitioners, v...., 2013 WL 5757970...

 © 2013 Thomson Reuters. No claim to original U.S. Government Works. 10

4. Did the Minto Tribal Court provide Parks with adequate notice that his attorney would only be able to make arguments by
submitting them in writing beforehand?

5. If Parks was denied a meaningful opportunity to be heard in the tribal court, was the denial prejudicial if the Minto Tribal
Court had jurisdiction?

6. What effect, if any, does Parks' failure to exhaust his remedies by appealing in the tribal court have on his due process claim?

7. Was the issue of jurisdiction fully and fairly litigated in the Minto Tribal Court?

*2  8. If the tribal court order is not entitled to full faith and credit, what is the appropriate remedy? If the tribal court order
is vacated, should the instant action be converted to a CINA proceeding, remanded to the Minto Tribal Court for further
proceedings, or remanded to the superior court?

STATEMENT OF THE CASE/FACTS AND PROCEDURAL HISTORY

Petitioners' brief glosses over much of the facts in this case, and instead focuses primarily on legal issues that Petitioners' counsel
believes are far more important than the underlying facts of this case. In essence, Petitioners' arguments, if accepted, would
make it completely unnecessary to ever look at the facts of any tribal court matter, other than to determine if the individual
had notice of the hearings and had some minimal opportunity to speak for a few minutes during at least one hearing. However,
Respondent and the State believe that the law requires much more than mere notice of hearings (which Mr. Parks never even
had for the first Minto Tribal Court hearing, even though the matter first came to the attention of the Minto Tribe ten days prior
to the hearing) and some minimal opportunity to say a few words at hearings. Therefore, Respondents' Statement of the Case
requires a discussion of the .Facts and Procedural History of the case as well as a Statement of the Case.

*3  On XX/XX/2008, Bessie Stearman, the biological mother of S.P., born XX/XX/2007, called Petitioners Rozella and Jeff

Simmonds 1  to care for her then six month old little girl because Ms. Stearman had violated her probation and was supposed to
be in jail for four months. [Exc. 65]. Petitioners voluntarily took the child, and for a reason that has yet to ever be explained, felt
the need to contact Mishal Gaede, Family Support Specialist for the Minto Tribe. [Id.]. Even though S.P. was not sick, no one
was trying to place S.P. in harm, was clearly being cared for by the individuals Ms. Stearman left S.P. with, and Respondent
Edward Parks, S.P.'s biological father, was available but was simply working on the North Slope, the Minto Tribe took custody
of S.P. [Exc. 62-64]. There is no mention or any record of there being any discussion that Mr. Parks could not care for S.P., or

was an inappropriate care provider for *4  S.P. at the time the Minto Tribe took custody of S.P. [Exc. 62-186]. 2

On July 9, 2008, the Minto Tribal Court held a hearing regarding temporary custody of S.P. [Exc. 66]. The order indicates that
Ms. Stearman was at the hearing, but Respondent was not at the hearing. [Exc. 67]. The hearing notes state that Respondent
was home in bed with sickness. [Exc. 81]. The hearing notes indicate that it was everyone's understanding that Ms. Stearman
was available again to take care of S.P., and that the Simmonds would keep S.P. for a few more weeks until Bessie could settle
down after she got out of jail. [Exc. 79]. A hearing was then set for July 23, 2008 at 11:00 a.m., which is consistent with the
two week timeline contemplated at the hearing [Exc. 68]. There is no record of the July 23, 2008 hearing ever taking place,
or why it was not held.

On August 28, 2008, a hearing was held on continuing temporary custody. Again, all that is available are notes of the hearing
and the order granting temporary custody. [Exc. 84-94]. This was the first hearing Mr. Parks was able to attend. *5  At this
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hearing, Mr. Parks made it clear that he wanted custody of his daughter. [Exc. 84]. While the order claims that Mr. Parks agreed
with the current foster placement with the Simmonds, there is no mention that Mr. Parks agreed with the placement in the notes.
[Exc. 89]. The order also claims that Ms. Stearman was given verbal notice of the hearing, but was not present at the hearing.
In fact, the notes suggest that no one from the Court ever did give verbal notice to Ms. Stearman of the hearing, and that they
were relying on a Rita Alexander, not associated with the court, to pass a message to Ms. Stearman. [Exc. 94].

Mr. Parks told the members of the Minto Tribal Court that they had no legal authority to be involved in matters related to the
custody of S.P. at this first hearing. [Exc. 419]. His objection appears to have been ignored. The next hearing was scheduled
for December 8, 2008 at 1:30 pm. [Exc. 95].

The order claims that services were offered to Mr. Parks, including “domestic violence counseling or classes, substance abuse
counseling, and visitation in the hospital after the child was born to work on a safety plan.” [Exc. 85]. In fact, no services were
offered. Mr. Parks was ordered to get domestic violence counseling or classes and substance abuse counseling, *6  but these
services were never “offered” to Mr. Parks. [Exc. 86] .

Mr. Parks attended the next hearing on December 8, 2008. There is no record of Mr. Parks not doing what was asked of him. He
continued to ask for his daughter to be returned to his care. [Exc. 103]. Cheryl Mayo-Kriska, a Stevens Village ICWA worker,
did a home visit of the home where Mr. Parks said he would live with S.P. should he regain custody of S.P., and the home was
clean and there were no issues. Ms. Mayo-Kriska asked the Minto Tribal Court what the barriers were to returning S.P. to Mr.
Parks. The Minto Tribal Court never answered this question in its order, nor does it appear that the Minto Tribal Court ever
addressed this question orally during the hearing. [Exc. 107-118]

Ms. Stearman was not present at the hearing. The Order Granting Temporary Custody states that she was not present due to
“long term incarceration.” [Exc. 102]. There was no indication that she ever actually received notice of the hearing (even though
it is claimed that she did have notice), nor was there any reference in any of the notes of any efforts made to include Ms.
Stearman in the hearing. [Exc. 107-118].

The record is very clear that, during this hearing, Mr. Parks repeated his objection to jurisdiction of the Minto Tribal *7  Court.
[Exc. 111]. Again, there was no response to Mr. Parks' objection regarding jurisdiction. Instead, he was told to “get a lawyer
and OSC to Minto Court.” [Id.]. This is in spite of the fact that, as repeatedly admitted by Petitioners, even in their most recent
brief, the ability of attorneys to represent individuals in the Minto Tribal Court is, at best, limited. [Appellant's Brief at pp.
35-36]. The next hearing was set for March 9 at 1:45 pm.

According to a notation, there was an effort to hold the hearing, but the court was missing a judge and Mr. Parks was not present
for the hearing. Ms. Stearman did attend the hearing. The hearing was rescheduled for March 25, 2009. [Exc. 119].

Another hearing was held on March 25, 2009. Ms. Stearman did not attend the hearing. Mr. Parks did attend the hearing.
According to the Court's order from the March 25, 2009 hearing, Mr. Parks fully explained his situation and his efforts to
comply with the demands of the Minto court:

[Mr. Parks] stated that he is currently seeing a TCC Mental Health practitioner, Dr. Purvis (sp?) on a weekly basis and had a
3:00 appointment with him today (March 25, 2009). Edward is willing to sign a Release of Information so that the court can
communicate with Dr. Purvis regarding the progress of Mr. Parks. He stated that money is low, that he is only able to afford
basic necessities at this time. He has transportation and a place to live. He checked out parenting classes and did not *8  find
any available, but does not feel that his parenting skills should be in question as he has sons here in Fairbanks and a grown
daughter in Bisbee, AZ.
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[Exc. 121].

No mention was ever made, at least in the notes of the hearing, of the Minto Tribal Court or Tribal Social Services providing
any assistance to Mr. Parks in getting services, be it financial or emotional. [Exc. 125-131]. The Simmondses had indicated that
they did not want to be long term caretakers for S.P. [Exc. 125]. Mishal Gaede, TCC social Worker, acknowledged that there
are not many parenting classes offered. [Exc. 122]. A permanency hearing was set for April 28, 2009 at 1:00 pm. [Exc. 124].
Less than a year after S.P. was taken out of the home, and without actually providing one service to Mr. Parks, the tribal Court
was contemplating terminating Mr. Parks' parental rights. The Court had still never addressed Mr. Parks' jurisdiction objection.
In fact, it appears as if this objection was ignored.

On April 28, 2009, there is a sparse record of a hearing. When asked if the Simmondses were willing to be a permanent placement
for Sophia, they were hesitant, indicating they were concerned about the parents. The notes are about a page long, and say very
little other than giving the names of the participants. [Exc. 133]. On May 6, 2009, there are notes, but *9  there is no indication
what the notes were for. It is noted that Mr. Parks had taken Sophia, and that his attorney told him to do so. It is clear from
these notes that not only had Mr. Parks challenged the jurisdiction of the Minto Tribal Court, but he was acting on his challenge
at the direction of his attorney. [Exc. 135]. The challenge is addressed, not by addressing jurisdiction, but through an attempt
at a temporary protective order. [Exc. 136-143].

On May 7, 2009, a hearing was held seeking to terminate S.P.'s parents' parental rights. The order terminating parental rights
and temporary custody order clearly set forth that Mr. Parks requested to record the hearing (which he could have done without
informing them, but did so out of an abundance of caution), but his request was denied. The order also clearly sets forth that
it was Minto Tribal Court policy not to allow attorneys to speak directly to judges. No mention is made of Mr. Parks' repeated
objections to jurisdiction. [Exc. 144]. The Tribal Court then went on to make repeated claims that Mr. Parks “kidnapped” his
daughter, and that appeared to be one of the main reasons for termination of his parental rights. Ms. Stearman indicated that she
was doing well and was doing everything that was expected of her, and was willing to do anything that was asked of her to be
back in her daughter's *0  life. [Exc. 145]. The Simmondses formally indicated that they no longer wanted to be a permanent
placement for S.P. [Id.].

Cheryl Mayo-Kriska, Stevens Village ICWA Worker, questioned why she was not notified by Minto for all hearings regarding
the case, and that she was lead to believe that they would work together. She questioned whether there were active efforts
made in this case. She questioned why the Court supported Ms. Stearman, but that when Mr. Parks was unable to pay for
services, Stevens Village was not contacted. [Exc. 145-146]. The Court continues to claim that the parents are violent and have
jeopardized S.P.'s placement, but again makes no mention of the fact that Mr. Parks had indicated he took his child because he did
not believe the Minto Tribal Court had jurisdiction to enter any orders regarding custody of S.P. [Exc. 146]. The Court ultimately
terminated Ms. Stearman's and Mr. Parks' parental rights, and the Court indicated that it would not be giving any further notice
of hearings to the parents. [Exc. 147]. In the notes, it was indicated that Mr. Parks was going to contact Alaska Legal Services.
[Exc. 151]. While the Simmondses continued to state that they did not wish to be considered as a permanent placement for S.P.,
Mr. Parks and Ms. Stearman continued to request that Mr. Parks' mother, Evelyn *11  Lundeen, be considered a permanent
placement for S.P. This request appears to have been ignored. [Exc. 154].

Permanency hearings were apparently scheduled for June 8, 2009 and June 25, 2009, but appear to have never occurred. [Exc.
164-165]. On July 20, 2009, S.P. was placed in the permanent physical custody of the Simmondses. The order claims that Mr.
Parks and Ms. Stearman were given notice of the hearing, but there is no evidence in the record that they were actually given
notice of the hearing. [Exc. 167].

Edward Parks, a member of Stephens Village, who had only been in Minto for about five hours in his whole life, had his parental
rights terminated by the Minto Tribal Court. The record is completely void of any information to support that S.P. had ever been
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in Minto prior to the time the Minto Tribal Court took custody of her. Bessie Stearman, who had also not been in Minto since
2001, had her parental rights terminated. Mr. Parks made continuing objections to the jurisdiction of the Minto Tribal Court, but
they were ignored. No decision was ever rendered regarding Mr. Parks' objections. He was not permitted to have his attorney
speak for him. He was not permitted to record the proceedings, and the proceedings were not recorded. Notes of the hearings are
hardly comprehensive. A better description of the notes is that they were sparse at best. *12  Finally, he was given the option
to appeal, but the “Minto Court of Appeals” does not even guarantee that different judges will hear the case. [Exc. 48-51].

The Minto Tribal Court lacked subject matter jurisdiction over this matter, lacked personal jurisdiction over this matter, and the
Minto Tribal Court did not afford Mr. Parks even minimal due process when terminating his parental rights. The proceedings
before the Minto Tribal Court should not be given full faith and credit, and any issues regarding S.P. should be heard in the
Superior Court for the State of Alaska.

STANDARD OF REVIEW

Respondent Parks agrees that the Court reviews factual findings for clear error, and will uphold the Superior Court's findings
unless it is “left with a definite and firm conviction on the entire record that a mistake has been made, even though there may

be evidence to support the finding.” 3  The Court reviews the scope of tribal jurisdiction and the meaning of federal statutes

de novo. 4

Petitioners are correct that “when construing statutes that affect the rights of Native Americans, this Court liberally construes

these statutes and resolves ambiguities in favor of *13  Native Americans.” 5  However, it is this first argument that sheds light
on the true dispute in this case. Mr. Parks is a Native American. Bessie Stearman is a Native American. Both of these individuals
oppose the Minto Tribe's assertion of jurisdiction in this matter. Petitioners (or more likely the Native American Rights Fund)
assume that the resolution of this matter in their favor is positive for Native Americans. In this case, two Native Americans
state that resolution of this matter in Petitioners' favor is not better for Native Americans that are not part of the tribe making a
custody determination. Therefore, while Petitioners' citation may be correct, it is irrelevant in this case because a decision that
agrees with Petitioners is not, at least in Respondents' view, a decision that favors Native Americans.

*14 ARGUMENT

I. THE MINTO TRIBAL COURT DID NOT HAVE SUBJECT MATTER JURISDICTION TO TERMINATE
PARKS' PARENTAL RIGHTS

Petitioners do not dispute that Mr. Parks is Native, and is from, and a current tribal member of, Stevens Village, not Minto.
[Petitioners' Brief at p. 6]. As accurately stated by the State of Alaska, Mr. Parks has never lived in Minto. [Exc. 205, 246, 315].
Ms. Stearman is a member of the Native Village of Minto. [Exc. 62, 489-90]. She left Minto in 2001, and has never intended
to return. [Exc. 227, 246]. S.P. was born and raised in Fairbanks. [Exc. 245-46, 258]. She had never visited Minto until the
Minto tribe took custody of her. [Exc. 246].

A. THE MINTO TRIBE HAS FAILED TO PETITION THE SECRETARY OF THE INTERIOR TO REASSUME
JURISDICTION OVER CHILD CUSTODY MATTERS, AND THEREFORE CANNOT ASSUME SUCH
JURISDICTION UNDER 25 U.S.C. § 1918 (SECTION 108).
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As stated in Respondent Parks' Memorandum in Opposition to Motion to Dismiss Based on Termination of Parental Rights
Decree [Exc. 570-622], Section 108 authorizes an ICWA “Indian tribe” to “reassume” jurisdiction by petitioning the Secretary
of the Interior. Chevak and Barrow are the only Alaska Native ICWA “Indian Tribes” that have filed Section 108 petitions

which the Secretary has approved. 6  The Minto Tribe has never filed a Section 108 petition that the Secretary of the Interior
has *15  approved. In In re C.R.H., 29 P.3d 849, 853-54 (Alaska 2001) this Court has found that an Alaska Native ICWA
“Indian tribe” would have jurisdiction pursuant to Section 101(b) of ICWA to accept from Superior Courts the transfer of a
proceeding “for the foster care placement of, or termination of parental rights to” a child who is a member of, or eligible for
membership in, the Alaska Native ICWA “Indian tribe,” even though there had been no retrocession of jurisdiction by the State
of Alaska and the Secretary of the Interior has not approved a Section 108 petition. Respondent Parks recognizes the continued
viability of In re C.R.H., but also disagrees with it and preserves this challenge for the purposes of responding to the petition
currently before the Court.

B. THE MINTO TRIBAL COURT SHOULD NEVER HAVE BEEN ABLE TO RETAIN JURISDICTION ONCE
MR. PARKS OBJECTED TO JURISDICTION

Even acknowledging In re C.R.H., this Court was careful to admonish that “State courts should retain jurisdiction if either

parent objects to the tribe hearing the case.” 7  There is no question Mr. Parks objected repeatedly to the Minto tribe hearing
this case. Because he objected, the Minto tribe did not have jurisdiction to hear this case, and jurisdiction should have been
transferred to the Superior Court upon Mr. Parks' *16  objection. Jurisdiction was never transferred by the Minto Tribe upon
Mr. Parks' objection, in violation of In re C.R.H.

The Petitioners try to run around this argument by relying on the Full Faith and Credit Clause in the U.S. Constitution and
28 U.S.C. §1738. As clearly stated in Underwriters National Assurance Co. v. North Carolina Life and Accident and Health
Insurance Guaranty Association, 455 U.S. 691, 704-705 (1982), if a court did not have jurisdiction over the subject matter or
the relevant parties, full faith and credit need not be given. This standard has been adopted by this Court in Starr v. George,
supra at 55. The Full Faith and Credit Clause does nothing to further Petitioners' assertion that the Minto Tribal Court decision
should be given full faith and credit regardless of whether it had initial jurisdiction.

C. THE MINTO TRIBAL COURT NEVER HAD JURISDICTION TO HEAR THIS CASE BECAUSE MR. PARKS
IS NOT A MEMBER OF THE MINTO TRIBE AND DID NOT CONSENT TO JURISDICTION.

Petitioners claim that the “Minto Tribal Court clearly has subject matter jurisdiction in this case because the ICWA and
children's cases interpreting ICWA have uniformly held that subject matter jurisdiction in children's cases is based solely on
the membership of the child, not the individual parents.” [Petitioners' Brief at p. 9]. Usually, when an author or orator *17
uses the word “clearly” in any sentence, the truth is the matter is anything but clear. This is true in this case.

In State v. Native Village of Tanana, 249 P.3d 734, 752 (Alaska 2011), this Court stated that the issue is anything but clear.
This Court stated:

Among the many issues we are not deciding today are: (1) whether, parallel to ICWA § 1911(b) transfer
jurisdiction limitations, parents of Indian children might have the right to object to tribal jurisdiction; (2)
the extent of tribal jurisdiction over non-member parents of Indian children; and (3) the extent of tribal
jurisdiction over Indian children or member parents who have limited or no contact with the tribe.
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If the above issues were “clearly” decided, this Court would not have included the above language in its opinion in Native
Village of Tanana. As stated above, the Minto Tribal Court does not have subject matter jurisdiction in this case because, as
stated above, Mr. Parks objected to jurisdiction, Under In re C.R.H. and the Court's interpretation of ICWA jurisdiction in In re
C.R.H., as stated above, jurisdiction should have been transferred to the superior court upon Mr. Parks' objection, and it was not.

There is also the question of whether the Minto Tribal Court has jurisdiction over non-members. While Petitioner Parks could
reiterate exactly what the State so expertly propounds in *18  its brief, Petitioner Parks adopts and repeats the arguments made
at page nine through 21 of the State's Brief and incorporates this part of the State's brief in his own brief by reference. [Brief

of Intervener-Respondent State of Alaska, pp. 9-21]. 8

D. THE MINTO TRIBAL COURT DESCRIBED ITS ERRONEOUS BASIS FOR JURISDICTION, BUT NEVER
ONCE ADDRESSED MR. PARKS' REPEATED OBJECTIONS TO JURISDICTION.

As stated above, Mr. Parks objected not once, but twice to jurisdiction. Nowhere in the Minto Tribal Court record does the
*19  Minto Tribal Court even acknowledge Mr. Parks' objection. There is not even any suggestion from Petitioners (nor can

there be any suggestion under the circumstances) that the Minto Tribal Court responded to Mr. Parks' objection. While the
Minto tribal court may have explained how it had jurisdiction over this matter on more than one occasion, due process at least
required the Minto Tribal Court to acknowledge Mr. Parks' objection and address it. The Minto Tribal Court failed to ever do

so, and therefore violated Mr. Parks' due process rights in the process. 9  The Superior Court's finding in this regard should be
sustained. [Exc. 346-349].

II. THE MINTO TRIBAL COURT DID NOT HAVE PERSONAL JURISDICTION OVER PARKS AND S.P.; MR.
PARKS DID NOT CONSENT TO THE JURISDICTION OF THE MINTO TRIBAL COURT; AND MR. PARKS AS
A NON-NATIVE PARENT HAD THE RIGHT TO TRANSFER HIS CASE FROM THE MINTO TRIBAL COURT
TO STATE COURT.

A. THE MINTO TRIBAL COURT DID NOT HAVE PERSONAL JURISDICTION OVER EDWARD PARKS.

There is no dispute that Edward Parks never lived in Minto. Petitioners do not even try to argue that he did. [Petitioners' Brief
at p. 19]. Instead, they try to argue a “status exception” to jurisdiction. [Id. at p. 20]. In doing so, they make a claim that is
highly deceiving, namely that “S.P. regularly attends cultural and community events in the village.” *20  What Petitioners fail
to argue is that S.P. regularly attended any cultural or community events in the village at the time the Minto Tribal Court first
took jurisdiction over her. [Id. at p. 21]. That is because the answer is clear - S.P. had never even set foot in Minto when the
Minto Tribal Court took jurisdiction over her. If this Court were to evaluate jurisdiction using Alaska's Uniform Child Custody
Jurisdiction and Enforcement Act at AS 25.30.300 to AS 25.30.390 and were to treat Minto like any other state or territory,
Minto would have no jurisdiction whatsoever over S.P. because she never, ever lived there at the time the Minto Tribal Court
took custody of her. AS 25.30.300.

Petitioners cite to S.B. v. State, Dept. of Health & Social Serv‘s, DFYS, 61 P.3d 6 (Alaska 2002) in support of their argument
that a “status exception” should apply. Petitioners fail to mention that, at least in S.B., Alaska was the child's home state at the

time a child in need of aid petition was filed. 10  In this case, S.P. never lived in Minto, and Minto was not her home “state.” As
stated by the State in its brief, applying S.B. this way would undercut this Court's assurance in John v. Baker I, 928 P.2d 738,
763 (Alaska 1999) that tribal courts will “not be called upon to adjudicate the disputes of *21  parents and children who live

far from their tribal villages and have little or no contact with those villages.” 11
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As to personal jurisdiction under the current state of the law in Alaska and the United States, Respondent Parks adopts the
thorough arguments in the State of Alaska's Brief at pages 25-35 and incorporates them by reference.

B. EDWARD PARKS DID NOT CONSENT TO THE JURISDICTION OF THE MINTO TRIBAL COURT

As stated above, Mr. Parks objected not once, but at least twice to the Minto Tribal Court exercising jurisdiction over him. The
case Petitioners heavily rely upon for the status exception, S.B., also states that the mere assertion by a litigant that “I don't think
Alaska has jurisdiction because California does” at a status hearing, and the child “has no family ties up there” at a disposition

hearing is sufficient to raise the issue. 12  Mr. Parks raised his jurisdictional objections just as frequently, and possibly more
clearly, than the parent in S.B. He never waived his objection to personal jurisdiction by merely appearing. Mr. Parks also adopts
the arguments made by the State at pages 35 through 38 of the State's brief and incorporates these arguments by reference.

*22 C. EDWARD PARKS AS A NATIVE PARENT DID HAVE THE RIGHT TO TRANSFER HIS CASE FROM
THE MINTO TRIBAL COURT TO STATE COURT

Petitioners claim that Mr. Parks did not have a right to transfer a termination of parental rights proceeding from tribal court to
state court. However, they also argue that Mr. Parks could have requested that the case be transferred to state court. [Petitioners'
Brief at p. 24]. Mr. Parks did request that the case be transferred to state court when he repeatedly contested jurisdiction in the
Minto Tribal Court proceedings. As stated above, under In re C.R.H., “State courts should retain jurisdiction if either parent

objects to the tribe hearing the case. 13  If the only bar to the Minto Tribal Court agreeing to transfer jurisdiction to the State
court is a claim that Mr. Parks never requested such a transfer, the Minto Tribal Court should simply transfer jurisdiction now,

as Mr. Parks did request a transfer, at least in such a way to meet the minimum standards for such a request set out in S.B. 14

Mr. Parks also adopts the arguments made by the State of Alaska in its brief at pages 38 to 44 and incorporates this part of
the State's brief by reference, and argues that he had a right to transfer the proceedings initiated by the Minto tribal court to
state court.

*23 III. THE MINTO TRIBAL COURT DID NOT PROVIDE PARKS WITH A MEANINGFUL OPPORTUNITY
TO PRESENT HIS CASE WHEN IT REFUSED TO LET HIS ATTORNEY SPEAK FOR HIM IN THE TRIBAL
COURT.

Petitioners do not actually argue that Mr. Parks was afforded “due process.” Instead, Petitioners argue that Mr. Parks received
“minimum due process,” which, to Petitioners, is notice of the hearing and a right to speak for himself, but not have someone
speak for him. [Petitioners' Brief at p. 26]. Petitioners cite to Starr, but claim it is not helpful and also claim it is no longer
good law. [Id. at p. 28].

Starr is very clear regarding the minimum due process required before full faith and credit is given to a decision of another court:

The requirement of full faith and credit is to be read and interpreted in the light of well-established principles
of justice, protected by other constitutional provisions which it was never intended to modify or override...
[N]o state may obtain, in the tribunals of another jurisdiction, full faith and credit for a judgment which is
based on an unconstitutional law, or is rendered in a proceeding wanting in due process of law enjoined
by the fundamental law. Indeed, due process requires that no other jurisdiction shall give effect, even as a

matter of comity, to a judgment elsewhere acquired without due process. 15
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As articulated in the State's brief, the Alaska and Federal constitutions, at minimum, include a parent's right to have a. *24

representative speak for him at a termination hearing. 16  Respondent Parks adopts the State's arguments on this issue at pages
44 through 54 and incorporates these arguments by reference.

Petitioners claim that Mr. Parks had notice of every hearing “except the first emergency hearing on June 2, 2008.” In fact,
as stated above, there were several hearings Mr. Parks did not attend, and no proof was provided that Mr. Parks actually
received notice of these hearings. In the notes provided to the Court of the Minto Tribal Court proceedings, everyone assumed
an individual not present had called Ms. Stearman, when in fact there was no evidence that the individual ever got through to
Ms. Stearman and notified her of the hearing.

Petitioners spend five pages of their brief trying to argue that, in tribal courts, litigants do not need attorneys to speak for them
because that is not their custom and is simply not how tribal courts work. [Petitioners' Brief at p. 35]. At one point, Petitioners
try and argue that “it is just our way in this region.” [Id. at 36]. As stated above, while the Minto tribal court may not like
lawyers, and appears to feel that they intrude upon the proceedings this is not sufficient to allow *25  the Minto Tribal Court
to violate state and federal law and Alaska and United States constitutional law by refusing to allow attorneys to speak for
litigants in termination proceedings.

As the State argues, the right to allow an individual to have meaningful representation is even more important in a case such as
this one before a tribal, as the cultural law to be applied was unfamiliar to Mr. Parks, a non-member of the tribe. In addition,
the Minto Tribe's application of unwritten, cultural law makes submitting written legal arguments in advance impractical. Mr.
Parks did not even know in advance what standards under which his parental rights would be judged. Mr. Parks adopts the
State's arguments in its brief at pages 50 through 55 and incorporates these arguments by reference.

IV. THE MINTO TRIBAL COURT DID NOT PROVIDE PARKS WITH ADEQUATE NOTICE THAT HIS
ATTORNEY WOULD ONLY BE ABLE TO MAKE ARGUMENTS BY SUBMITTING THEM IN WRITING
BEFOREHAND

Petitioners claim that “sometime before the hearing, the clerk of the Minto Tribal Court informed Respondent that attorneys
are not allowed to speak directly to the judges.” They cite to Exc. 376-377. What they fail to mention is that in this excerpt,
which is the affidavit of Lori Baker, the Chief of the Minto Tribe, Ms. Baker does not claim to have given notice to Mr. Parks
that his attorney could not speak directly to the judges. She says that is what she usually does, but gives no *26  indication that
she did this for Mr. Parks. [Exc. 376-377]. Then, Petitioners cite to Exc. 251, which is the affidavit of Mr. Parks, claiming that
Sue Hollingsworth of TCC informed Mr. Parks before the hearing that his attorney could not speak for him.

Again, what Petitioners leave out is Mr. Parks was only notified that his counsel could not speak for him “prior to calling the
Minto Tribal Court on the speaker phone” by the person who organized the teleconference for the hearing. [Exc. 251]. While
Mr. Parks may have been provided notice that his counsel could not speak at hearings, this was not advanced notice. It was
notice at the very time the hearing was about to take place, making the situation worse by not allowing Mr. Parks to prepare
to have to speak for himself and leaving him in a panic.

As argued by the State, not only did Mr. Parks not have advance notice that his attorney could not speak to the court for him, the
Minto Tribe's written laws do not provide that an attorney may not speak directly to judges, and in fact suggest to the contrary
when they state that parties may “present everything they feel is relevant to the case.” [Exc. 41]. Mr. Parks adopts the arguments
of the State on this issue at pages 56 through 61, and incorporates these arguments by reference.
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*27 V. THE DENIAL BY THE TRIBAL COURT OF MR. PARKS' RIGHT TO A MEANINGFUL OPPORTUNITY
TO BE HEARD WAS PREJUDICIAL IF THE MINTO TRIBAL COURT HAD JURISDICTION

Petitioners claim that the denial by the Minto tribal court of Mr. Parks' right to a meaningful opportunity to be heard was not
“viable” after this Court's decisions in Venetie and Kaltag. Petitioners go so far as to say it was “most certainly ... not viable
after Tanana.” [Petitioners' Brief at p. 47]. As cited above, the Tanana decision did not address the issues prevalent in this case
- namely (1) whether, parallel to ICWA § 1911(b) transfer jurisdiction limitations, parents of Indian children might have the
right to object to tribal jurisdiction; (2) the extent of tribal jurisdiction over non-member parents of Indian children; and (3)

the extent of tribal jurisdiction over Indian children or member parents who have limited or no contact with the tribe. 17  These
issues remain undecided by this Court, and arguments of counsel could have easily changed the course of the proceedings in
the Minto Tribal Court.

Petitioners also contradict themselves. In previous arguments, they state that had Mr. Parks asked, the Minto Tribal Court might
have voluntarily transferred jurisdiction to state court. However, because the Minto Tribal Court never allowed Mr. Parks'
counsel to ask to voluntarily transfer jurisdiction *28  to state court, the Minto Tribal Court supposedly never considered it.
Mr. Parks' inability to have counsel raise these issues before the Minto Tribal Court prejudiced him immensely.

The State argues that the finding of prejudice is not part of the full faith and credit analysis, and Mr. Parks adopts this argument
and incorporates it in this brief by reference. [State's Brief at p. 61].

Petitioners also throw in an argument on page 47 of their brief that is simply not in the record, is highly prejudicial to Mr.
Parks, and is in fact untrue. As argued by the State, if Mr. Parks' attorney had been allowed to speak for him, the Minto Tribal
Court might have given Mr. Parks more time to remedy his parenting flaws before terminating his rights. The Minto tribal
court might have provided him services that would have prevented Mr. Parks from “currently awaiting trial for the attempted
murder of Ms. Stearman.”

Finally, while not in the record, but necessary for a response to Petitioners' bold assertions, Ms. Stearman actually is visiting
with her younger children and S.P., and her parental rights, at least to her younger children, have not been terminated to the best
of Mr. Parks' knowledge. Ms. Stearman's ability to maintain her parental rights at the present time show that she could have
been able to maintain her parental rights *29  before the Minto Tribal Court if given a meaningful opportunity to present her
case, and with S.P. in a safe home, there would have been no need to terminate Mr. Parks' parental rights either.

VI. MR. PARKS' “FAILURE” TO EXHAUST HIS REMEDIES BY APPEALING TO THE TRIBAL COURT DOES
NOT HAVE ANY EFFECT ON HIS DUE PROCESS CLAIM, AND THE FAULTY APPELLATE PROCEDURE
WOULD ONLY ADD TO MR. PARKS' DUE PROCESS CLAIMS

Petitioners cite to the Minto Tribal Court's appeal process at Exc. 197-202. What the Court should be aware of is that there is
no guarantee that the Minto Court of Appeals will take the case, [Exc. 199], there is no recorded record of the proceedings from
the Minto tribal court for the Court of Appeals to review (only notes), and, possibly most importantly, there is no guarantee that
the judges on the appeal will be any different from the judges that originally heard the case. Exc. 199-202. An appeal would
only have served to delay any state court proceedings, as argued by the State in its brief at pages 63 through 66, and adopted
by Mr. Parks by reference.

As the State also argues, if the Minto Tribal Court did not have jurisdiction over this matter, the Minto Tribal Court appellate
panel would not have jurisdiction over this matter either. Finally, Petitioners continually claim that Mr. Parks' constitutional
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objections were considered and addressed. If *30  that is true, and the same judges that allegedly addressed Mr. Parks'
constitutional objections the first time will be addressing them on appeal, there is no reason to believe that the appellate panel
of the Minto Tribal Court would render any different decision that the one rendered by the Minto Tribal Court. The exception to
the federal, comity-based exhaustion requirement, that exhaustion would serve no purpose other than delay, applies in this case.
Mr. Parks adopts the State's arguments on this issue at pages 64 through 66, and incorporates these arguments by reference.

VI. THE ISSUES OF JURISDICTION WERE NOT FULLY AND FAIRLY LITIGATED IN THE MINTO TRIBAL
COURT

Petitioners do not appear to want to answer this question in their brief, and for good reason. Not only was jurisdiction not “fully
and fairly litigated,” it was never “litigated” at all. Mr. Parks raised the issue twice, and the Minto Tribal Court appears to have
ignored his objections and simply plowed ahead. There is no question that the jurisdiction was not fully and fairly litigated, and
Petitioners appear to indirectly concede that in their brief.

VII. THIS MATTER SHOULD BE REMANDED TO THE SUPERIOR COURT FOR FURTHER PROCEEDINGS

Under In re C.R.H., “State courts should retain jurisdiction if either parent objects to the tribe hearing the *31  case.” 18  Mr.
Parks has clearly objected to the Minto Tribe hearing this matter. Therefore, the superior court should retain jurisdiction. In
addition, given the numerous jurisdictional concerns, and the insistence of the Minto Tribal Court to maintain practices that
violate even minimal due process, such as not recording hearings and refusing to allow counsel to speak for parties, any remand
would result in the same denials of due process the Court faces in this case.

As set forth by the State, this case is not a child in need of aid case. S.P. is in a safe home, and actually visits with her mother and
father. However, the Court must determine custody of S.P. as between the Respondents and the Petitioners. Mr. Parks adopts
the arguments of the State at pages 69 and 70 of the State's brief, and incorporates these arguments by reference.

CONCLUSION

The Minto tribal court never had subject matter jurisdiction to terminate Edward Parks' parental rights. Mr. Parks is not a
member of the Minto Tribe, and the Minto Tribe never took the proper steps with the Secretary of the Interior to overcome any
objection by a parent to their jurisdiction. The Minto Tribal Court also never had personal jurisdiction over *32  Mr. Parks or
S.P., as Mr. Parks is not a member of the Minto Tribe, has never lived in Minto, has only been in Minto for several hours in his
life, and S.P. had never been to Minto prior to the Minto Tribal Court's assumption of jurisdiction in this matter. Mr. Parks also
never consented to jurisdiction. Mr. Parks always had the right to transfer his case from the Minto Tribal Court to state court,
and the Minto Tribal Court should have done just that when Mr. Parks first voiced his objection to jurisdiction.

Mr. Parks did not have adequate notice that his attorney would only be able to make arguments by submitting them in writing
beforehand. Telling someone the day of the hearing that their attorney cannot speak to the tribunal is not adequate notice. Mr.
Parks was denied a meaningful opportunity to be heard in the tribal court, and the denial was prejudicial if the Minto Tribal
Court had jurisdiction.

Mr. Parks' failure to exhaust his remedies by appealing in the tribal court does not have any effect on his due process claim.
Any such appeal would possibly have been to the same people that had already heard his case, and there was no record for the
appellate tribunal to refer to. Any appeal would have just been a waste of time.
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*33  Jurisdiction was never fully and fairly litigated in the Minto Tribal Court. In fact, it was never litigated at all. The tribal
court order should be vacated, and the case should be remanded to the superior court to determine who should have custody
of S.P.
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