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The Stockbridge-Munsee Community of Wisconsin appeals from the

dismissal of its action against the Oneida Nation and other defendants for

possession of land and for trespass damages, all based on allegations that early

1800s land transactions involving the State of New York were illegal. This Court

has held that equity bars such Indian land claim actions. Oneida Indian Nation v.

County of Oneida, 617 F.3d 114 (2d Cir. 2010); see Cayuga Indian Nation v.

Pataki, 413 F.3d 266 (2d Cir. 2005); Onondaga Nation v. New York, 500 F. Appx.

87 (2d Cir. 2012).

The equitable bar controls the Stockbridge claim no less than it did the

Oneida Nation’s own claim for the loss of land. The argument that the Stockbridge

should at least be able to litigate whether the tribe obtained “Indian title” to lands

through a state treaty in the late 1700s – and do so in isolation from any question

about a current right under federal law to possess any land – is easily rejected.

Either the Stockbridge assert a federally-protected right to possess land, a claim

subject to the equitable bar, or else there is no federal question to support subject

matter jurisdiction. Oneida Indian Nation, 617 F.3d at 140.

STATEMENT OF THE CASE

A. Procedural History of the Litigation

On October 15, 1986, the Stockbridge tribe filed suit for trespass damages

and eviction against the State of New York, certain state officials and agencies, and
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certain counties, towns and villages. (Dkt. 1, JA 10). All three claims in the

original complaint alleged that the defendants’ interference with Stockbridge

possession of land violated federal law: (1) a common law claim enforcing

possessory rights under the Nonintercourse Act, 25 U.S.C. § 177, and the Treaty of

Canandaigua, 7 Stat. 44 (Nov. 11 1794); (2) an implied-right-of-action claim

directly under the Nonintercourse Act to enforce Stockbridge rights to possession;

and (3) a claim to possession based on violation of “the express guarantees of

perpetual occupancy made by the United States in the Treaty of Canandaigua.” (¶¶

37-44, JA 43-45). The complaint prayed for a judgment declaring that the

Stockbridge “are owners of and have the right to possession of every portion of the

subject lands,” placing the Stockbridge in immediate possession of the land, and

awarding damages based on the rental value of the land. (Prayer for Relief, JA 45-

46). The “subject lands” were carefully limited in paragraph 10 to those lands “in

which an ownership interest is now asserted by the State of New York, its agencies

or departments, the Counties of Madison and Oneida, and towns and villages

located therein.” (JA 36). The Stockbridge do not assert that the claims against

Oneida Nation concern any of those subject lands.

The Oneida Nation moved to intervene as a defendant on the existing claims

against the State and its subdivisions. (Dkt. 18, JA 12 & 48-49). The District

Court granted the motion. (Dkt. 28, JA 12). The Oneida Nation then filed an
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answer, praying only that the District Court “[d]ismiss plaintiff’s action and award

[the Oneida Nation] its costs and attorney fees.” (JA 66). The Oneida Nation did

not counterclaim or seek relief against the Stockbridge.

The parties conducted discovery and, by 1991, had briefed and argued

summary judgment motions. (Dkt. 120 & 121, JA 15). The Oneida Nation’s

motion demonstrated that the Stockbridge had been welcomed to live on Oneida

land as refugees, consistent with Iroquois custom, but on the understanding (shared

by the Oneidas, the Stockbridge and the State of New York) that the land belonged

to the Oneidas and would remain Oneida land if the Stockbridge were to leave.

The litigation came to a standstill when the Stockbridge tribe concluded that

it did not want to proceed unless it could pursue claims against the State of New

York, which because of the Eleventh Amendment it could not do without the

intervention of the United States as a plaintiff. Blatchford v. Native Village of

Noatak, 501 U.S. 775 (1991); see Seminole Tribe of Florida v. Florida, 517 U.S.

44 (1996). The Stockbridge obtained a stay of the case in 1995, and the stay

continued in effect until 2003. (Dkt. 144, 147, JA 17).

In 2003, the Stockbridge moved to lift the stay for the limited purpose of

litigating their rights as against the Oneida Nation. (Dkt. 196, JA 21). The District

Court ruled instead that it would lift the stay for all purposes, but would defer that

action for six months to give the Stockbridge a further opportunity to seek
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intervention by the United States. (Dkt. 213, JA 23). Although the United States

already had intervened in land claim cases that had been filed by the Senecas,

Mohawks, Cayugas and Oneidas, the United States did not intervene to support the

Stockbridge claim.

After the six-month deferral expired, the parties filed a round of

supplemental briefs in support of summary judgment. (Dkt. 218, 221, 222, JA 23-

24). Then, to avoid the deadline for filing an opposition to summary judgment

motions as to a complaint that had been pending for nearly seventeen years, the

Stockbridge requested leave to file an amended complaint asserting new claims

including against the Oneida Nation for trespass damages and possession of land

that the Stockbridge concede (Br. 28 n.29) was first purchased six years earlier, in

1998, a decade after the Oneida Nation had intervened. (Dkt. 224, JA 24). The

Magistrate Judge granted leave to amend. (Dkt. 227, JA 24).

The amended complaint alleged: “This is an action to declare plaintiff’s

ownership and right to possess its reservation lands. . . .” (JA 106). Paragraph 12

expanded the subject lands to include land the Oneida Nation had purchased. (JA

110). Paragraphs 25-42 alleged the illegality of the State transactions between

1818 and 1842. (JA 114-18). Paragraph 43 alleged that the Oneida Nation

purchased some of that land in 1998 and thereafter holds it “under mesne

conveyances from the State.” (JA 118-19). Three separate claims in paragraphs
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45-52 asserted that the Stockbridge tribe is kept out of possession of the land in

violation of federal law. (JA 119-21). The prayer for relief was for eviction and

damages, as well as for a declaration that the Oneida Nation lost Indian title in the

late 1700s by virtue of a state treaty and implementing statute. (JA 121-22).

All defendants, including the Oneida Nation, filed motions to dismiss the

amended complaint on October 27, 2004. (Dkt. 231 & 232, JA 25). The

Stockbridge then requested and obtained several further stays for various reasons.

(JA 25-29). One reason was to await the disposition of the Oneida land claim case

in this Court and subsequently in the United States Supreme Court, recognizing

that a determination of the viability of such claims would affect their claim as well.

(Dkt. 269 & 270, JA 28-29). The District Court ended the stay on October 25,

2011, (Dkt. 281, JA 30), after the Supreme Court denied review of this Court’s

decision requiring dismissal of the Oneida land claim in its entirety. United States

v. New York, 132 S. Ct. 452 (2011) (denying writ of certiorari). The parties then

completed briefing on the motions to dismiss.

In a decision dated July 23, 2013, the District Court dismissed the amended

complaint. (SPA 1-10). As to the Oneida Nation, the District Court principally

discussed whether the Oneida Nation’s 1987 intervention to seek dismissal of

claims against the state and municipal defendants waived tribal sovereign

immunity as to claims in the 2004 amended complaint against the Nation’s real
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property and funds. (SPA 6-7). The District Court held that the doctrine of tribal

sovereign immunity barred the claims that were added in the amended complaint.

The District Court also held that the claims against the Nation were barred by the

equitable bar enforced in this Court’s Cayuga and Oneida decisions, (SPA 8, n. 6)

(“the dispute has ancient roots and cannot send up new shoots through the salted

earth of the Sherrill defense [the equitable bar] whenever a future purchaser of land

in the contested area happens to be the Oneidas”).

B. The Historical Record Related to the Stockbridge Claim

Like the Oneida Nation in New York, the Stockbridge – who were in

Massachusetts – fought alongside the colonists in the Revolution. (Am. Complaint

¶¶ 14-15, JA 111). In recognition of the Oneidas’ sacrifices, Congress pledged to

protect Oneida land by resolution in 1783, and by treaty in 1784. 25 J. Cont. Cong.

681, 687 (Oct. 15, 1783); 7 Stat. 15 (Oct. 22, 1784) (Treaty with the Six Nations).

Around 1785, the Oneidas invited the Stockbridge, who had lost possession of

nearly all their Massachusetts land by the end of the Revolutionary War, to live on

some Oneida land in central New York. (Am. Complaint ¶ ¶16-17, JA 111).1

1The Stockbridge refer to an Oneida grant to the Stockbridge in 1785, and to
a failed effort to obtain state legislative approval of the grant “with restrictions.”
(Br. 4). However, the Stockbridge long ago disclaimed reliance on any such grant
as the basis for their claims. See Dkt. 221 at 8 (“void and unenforceable”); 9
(“would not have been a valid transfer”), 11 (referring to “void agreement”); (Dkt.
231) (JA 249) (“void and unenforceable under state and federal law”).
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In 1788, the State and the Oneidas negotiated the Treaty of Ft. Schuyler, by

which the Oneida Nation ceded land in article I and reserved land in article II. (JA

150-54). Because there was no metes and bounds description for the entire Oneida

domain, the treaty provided metes and bounds for land the Oneidas reserved from

the cession as the tribe’s reservation, and ceded the rest. (JA 150-51). Consistent

with other such treaties, that language in the 1788 treaty has been held to have

been a reservation of land from the cession, not a circular cession of all Oneida

land and a retrocession of some of the land by the State. City of Sherrill v. Oneida

Indian Nation, 337 F.3d 139, 156 & n.13 (2d Cir. 2003), rev’d on other grounds,

544 U.S. 197 (2005).

The land then occupied and now claimed by the Stockbridge lies within the

tract reserved by the Oneidas in the 1788 treaty. (JA 151). Anticipating that

settlers might try to acquire land occupied by the Stockbridge, the Oneidas asked

the State to recognize Stockbridge occupancy. (JA 157) (record of treaty

negotiation). The treaty recognized Stockbridge occupancy “notwithstanding” the

Oneidas’ reservation of the land, (JA 151), and in different terms from its

recognition of the Oneida rights. Compare (JA 150) (Oneidas “shall hold to

themselves and their posterity forever”) with (JA 151) (Stockbridge “and their

posterity forever are to enjoy their settlements on the lands heretofore given them

by the Oneidas for that purpose”). The State subsequently passed laws protecting
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Stockbridge occupancy pursuant to the treaty.

The 1788 treaty did not extinguish Oneida rights to the reserved land

occupied by the Stockbridge. The State’s legislature refused to approve later

transfers of Stockbridge-occupied land over Oneida protests, and the State sought

and obtained a “quitclaim” from the Oneidas before entering into any of the

transactions with the Stockbridge.2

In 1792, the United States entered into a treaty to compensate the Oneidas,

Tuscaroras, and Stockbridge as allies during the Revolution – as well as the

Senecas, Onondagas, and Cayugas who had fought for Great Britain – for the

2N.Y. Assembly J. 316 (Mar. 14, 1809) (JA 169) (explaining rejection of
Stockbridge request to sell land on the ground that “the Oneida Indians gave the
said tract of land to the Stockbridge Indians on the following terms: the
Stockbridge Indians were to occupy and enjoy the land and that if at any time the
Stockbridge Indians should quit the said land, in that case it was to remain the
property of the said Oneida Indians.”); Laws of New York, Ch. 79 (March 29,
1811) (JA 173) (authorizing investigation and purchase of Oneida claim if the
Oneidas “shall appear to have any just legal or equitable claim to the lands”); II
Public Papers of Daniel Tompkins 342-43 (Hugh Hastings, ed. 1902) (JA 170)
(April 17, 1811 letter to Attorney General requesting his opinion whether the
Stockbridge have the right to alienate the land or whether they have “a right of
occupancy with a reversion to the Oneida Indians whenever the grantees shall
remove or cease to occupy the land”); Report of the Special Committee Appointed
by the Assembly of 1888 to Investigate the Indian Problem of the State of New
York, No. 51, 278-80 (Feb. 1, 1889) (JA 174) (treaty intended to acquire Oneida
rights); II Public Papers of Daniel Tompkins 480 (JA 176) (Feb. 12, 1812 report to
the Assembly regarding the State’s acquisition of “[t]he reversionary claim of the
Oneida Nation of Indians to the Brothertown & Stockbridge tracts of land”); see
George S. Snyderman, Concepts of Land Ownership Among the Iroquois and their
Neighbors, Symposium on Iroquois Culture, 149 Bull. Am. Ethnology, 15, 22
(1951) (describing Iroquois practice of taking in refugee tribes).
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extensive harm the tribes had suffered during the war. 1 Am. State Papers Indian

Affairs 232 (April 23, 1792) ($1500 annuity). That treaty made no reference to

any Stockbridge reservation.

In 1794, President Washington commissioned Timothy Pickering, later

Secretary of War, to negotiate a treaty with the “Six Nations,” the name used to

refer to the Iroquois Confederacy (Oneida, Onondaga, Cayuga, Seneca, Mohawk

and Tuscarora). 7 Stat. 44 (Nov. 11, 1794) (Treaty of Canandaigua) (JA159).

In Article II of the Treaty of Canandaigua, “[t]he United States acknowledge

the lands reserved to the Oneida, Onondaga and Cayuga Nations, in their

respective treaties the state of New York, and called their reservations, to be their

property.” (JA 160). Article IV noted that “[t]he United States ha[d] thus

described and acknowledged what lands belong to the Oneidas.” Id. The treaty

refers to the Stockbridge as “Indian friends residing” on the Oneida reservation.

Id.; (JA 38-39) (original complaint ¶ 16 alleges rights under the Treaty of

Canandaigua as “Indian friends” of the Oneidas); (JA 113-14) (am. complaint ¶¶

21-22 to same effect).

A representative of the Stockbridge signed the Treaty of Canandaigua. That

expressed Stockbridge assent to a provision in Article VI which increased the

annuity that had been promised in the 1792 treaty – and also to the provisions

describing the Stockbridge as “Indian friends” living on the Oneidas’ reservation
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and property. (JA 161).

A subsequent treaty in 1794 confirmed that the Stockbridge were “dwelling

in the Country of the Oneidas” and “residing in the country of the Oneidas.” 7

Stat. 47 (Dec. 2, 1794) (JA163-165).

After negotiating between 1818 and 1842 with the State of New York for

payments for the land the Stockbridge occupied on the Oneida reservation, the

Stockbridge acquired land in the White River region of Indiana and ultimately

moved to land in Wisconsin. In 1856, the combined Stockbridge-Munsee tribe

entered into a federal treaty in which it accepted a new Wisconsin reservation and

explicitly dropped its claims to federal protection of land elsewhere. 11 Stat. 556

(Feb. 5, 1856) (JA 179-197); see also 7 Stat. 580 (Sept. 3, 1839); 9 Stat. 955 (Nov.

24, 1848); see Unalachtigo Band v. Corzine, 606 F.3d 126 (3d Cir. 2010)

(recounting Stockbridge history and claims to land in New Jersey); Wisconsin v.

Stockbridge-Munsee Cmty, 554 F.3d 657 (7th Cir. 2009) (recounting Stockbridge

history in Wisconsin, including treaty history).

The Stockbridge tribe remains in and governs its reservation in Wisconsin.

See Wisconsin v. Stockbridge-Munsee Community, 554 F.3d at 661; 79 Fed. Reg.

4748, 4752 (Jan. 29, 2014) (list of federally-recognized tribes, including

“Stockbridge-Munsee Community, Wisconsin”).
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SUMMARY OF THE ARGUMENT

I. The District Court correctly ruled that the equitable bar identified in

Oneida Indian Nation v. County of Oneida, 617 F.3d 114 (2d Cir. 2010), required

dismissal of the Stockbridge land claim against the Oneida Nation. The bar applies

to an Indian tribe’s assertion of a current, federally-protected right to possess land

notwithstanding acquisition of the land by a state in the early 19th century or

before. Although the Stockbridge suggest in their brief that they are not asserting a

federally-protected right to possess the Oneida Nation’s land based on the

invalidity of New York’s acquisition of land in the 19th century, that is at odds

with everything in the amended complaint on which the Stockbridge sued the

Oneida Nation. (JA 106-122). Indeed, it is at odds with other statements

contained in the same brief. (Br. 32) (conceding “the relief sought arguably

implicates OIN’s fee title”); (Br. 34) (seeking eviction and trespass damages from

Oneida Nation).

If it could actually be imagined that the Stockbridge are not asserting a

current right of possession that the Oneida Nation is frustrating in violation of

federal law, then federal subject matter jurisdiction is lacking because no federal

question is presented. The federal question supporting federal jurisdiction to

determine tribal land claims always has depended on the assertion (as in the

Stockbridge complaints) that a defendant’s possession of land violates federal law
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that protects the tribal plaintiff’s possession. See Oneida Indian Nation, 617 F.3d

at 139-40. If the Stockbridge would sidestep the equitable bar to old land claims

by letting go of their claim of a federally-protected current right to possess the

Oneida Nation’s lands, then they also would be letting go of federal jurisdiction.

See New York v. Shinnecock Indian Nation, 686 F.3d 133, 138 (2d Cir. 2012)

(federal question jurisdiction requires that right or immunity created by federal law

be element of claim).

The Stockbridge ultimately argue that, to preserve a part of their claim, they

would pare it down to seek only a declaration that, as a result of a 1788 state treaty

and other actions by New York, the Stockbridge acquired “Indian title” in the late

1700s to the lands of the Oneida Nation. Cf. Oneida Indian Nation, 617 F.3d at

139-40 (tribal land claim could not be reconfigured to avoid equitable bar

applicable to old land claim that had been applied to other New York tribes). But

construction of the 1788 state treaty and related state actions to declare matters as

they existed in the late 1700s presents state law questions that do not concern

current federally-protected rights and thus do not support federal jurisdiction. If,

instead, the Stockbridge aim is to establish in their land claim case the current

existence of old Indian title as to the land now owned by the Oneida Nation, that is

exactly what was at issue in the other land claim cases that have been held subject

to an equitable bar.
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The novel Stockbridge arguments that the Oneida Nation cannot claim the

benefit of the equitable bar because the Nation advocated against the bar in

previous litigation, and because the Nation intervened and asserted other grounds

for dismissal of Stockbridge claims years before this Court had identified the

equitable bar, are insupportable. There is no authority for the idea that an Indian

tribe such as the Oneida Nation cannot invoke the same equitable bar that is

available to other landowners. The Oneida Nation itself has been equitably barred

from asserting an old land claim against the State of New York, and there would be

no equity to expose it as a defendant to a similar land claim once it has bought land

on the open market with title that is at the end of a chain running back to the

State’s acquisition of the land. It would be very odd if the only party the

Stockbridge could sue over the State’s illegal land acquisitions is the tribe that

allowed the Stockbridge to occupy its land in the first place.

II. The Oneida Nation’s intervention to defeat claims against the State and

its subdivisions did not waive sovereign immunity as to the claims against the

Oneida Nation that the Stockbridge later added in an amended complaint. The

claims in the original complaint on which the Oneida Nation intervened were

explicitly restricted to the State and its subdivisions and to land then owned by

those defendants, and did not include land owned by others. The 2004 amended

complaint added claims against the Oneida Nation and its lands first purchased in
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1998, more than a decade after intervention. Because the original complaint did

not seek any relief against the Oneida Nation or concern the land purchased by the

Oneida Nation after intervention, the Stockbridge are simply wrong when they

argue that the Oneida Nation should have “realized that it might lose what it

already has,” by intervening in the litigation. See Br. 20.

The Stockbridge also emphasize that the Oneida Nation intervened as a party

“for all purposes,” but that was for all purposes with respect to the claims against

the State and its subdivisions and as to the land specified in the complaint. The

phrase “for all purposes” is not a general waiver of immunity as to subsequent,

unspecified claims. An Indian tribe suing as a plaintiff for all purposes on one

claim does not waive immunity with respect to other claims. Okla. Tax Comm’n v.

Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 509 (1991); Three Affiliated

Tribes of Fort Berthold Reservation v. Wold Engineering, P.C., 476 U.S. 877

(1986).

III. The Stockbridge claim rests on interpretations of the 1788 state treaty

and the 1794 federal Treaty of Canandaigua that are erroneous as a matter of law.

This Court has held that the Oneidas did not cede the land reserved in the 1788

state treaty – land which includes the Stockbridge claim. City of Sherrill, 337 F.3d

at 156 n.13. That understanding is confirmed by the 1794 Treaty of Canandaigua,

which refers to the Stockbridge as “Indian friends residing on” the Oneidas’

Case: 13-3069     Document: 70     Page: 20      02/14/2014      1157486      45



15

property and reservation. 7 Stat. 44 (Nov. 11, 1794). The Stockbridge tribe had no

property rights as “Indian friends” under the federal treaty. See Tuscarora Indian

Nation v. Fed. Power Comm’n, 362 U.S. 99, 121 n.18 (1960).

ARGUMENT

I. The District Court Correctly Ruled that the Stockbridge Land
Claim Against the Oneida Nation Is Subject to the Equitable Bar
Identified in Oneida, Cayuga and Onondaga.

A. The Stockbridge Amended Complaint Is Based on the Core
Allegations that Trigger the Equitable Bar: a Current
Right to Possess the Land of Others because Old Land
Acquisitions by the State Violated Federal Law and Did Not
Extinguish Tribal Possessory Rights.

The District Court held that this Court’s Oneida and Cayuga land claim

decisions required dismissal of the Stockbridge land claim complaint against the

Oneida Nation and the other defendants below. (SPA 8 & n. 6) (citing Cayuga

Indian Nation, 413 F.3d 266 (2d Cir. 2005), and Oneida Indian Nation, 617 F.3d

114 (2d Cir. 2010)). In those decisions, this Court sought to avoid disruption of

settled expectations about land ownership and therefore closed the door on tribal

land claims asserting that the State’s acquisition of lands in the early 1800s

violated federal law and did not extinguish the tribal right to possess the lands.

The Stockbridge amended complaint asserted the classic claim that is now

equitably barred. The Stockbridge alleged that the Oneida Nation “claims title to

the subject lands” and “ownership or possessory interest” in the lands (JA 109-10)

(¶¶ 10 & 12). Paragraphs 25 to 42 alleged the lack of federal consent (and
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therefore the illegality under federal law) of every transaction and act from 1818 to

1842 by which the State obtained possession of the land claimed by the

Stockbridge. (JA 114-18). Paragraph 43 challenged all the titles of the Oneida

Nation and all defendants on the ground that they hold fee title “under mesne

conveyances from the State, including Defendant-Intervenor [Oneida Nation]

which . . . has, in the period since this action was initiated in 1986, purchased and

is now in possession of numerous parcels.” (JA 119). Paragraph 46 through 52

embodied three claims with the similarly-themed allegations that the old land

acquisitions by the State “were illegal and void ab initio,” that “plaintiff was

unlawfully dispossessed of the subject lands,” and that the Oneida Nation and the

other defendants “have claimed title to land that is not theirs” “in violation of . . .

plaintiff’s federal common law right to exclusive use and possession,” “in violation

of the Nonintercourse Act” and “in violation of the guarantees contained in” a state

treaty, a state law and a federal treaty. (JA 119-21). The prayer for relief

requested a declaration that all old land acquisitions by the State were “in violation

of federal law” and “were void ab initio,” that the Stockbridge tribe “has a current

right of possession to every portion of the subject lands,” that “plaintiff be restored

to immediate possession, and the Oneida Nation and the other defendants be made

to pay “damages for bad-faith trespass.” (JA 121-22).

Case: 13-3069     Document: 70     Page: 22      02/14/2014      1157486      45



17

B. The Stockbridge Cannot Avoid the Equitable Bar by Paring
Down their Claim to Request Only a Declaration that They
Retain Indian Title in the Lands that the Oneida Nation
Has Purchased and to which It Now Holds Fee Titles.

The Stockbridge suggest that they may escape the equitable bar by paring

their claim down so that they seek only a declaration that they hold Indian title to

the Oneida Nation’s lands, which they argue would not question the validity of old

land acquisitions by the State or upset expectations regarding the Oneida Nation’s

fee title.

The idea that a tribal plaintiff can file a land claim alleging that it is entitled

by federal law to current possession of another’s fee lands because it holds Indian

title in those lands, but then slice away most of the requested relief and seek only a

naked declaration of retained Indian title, which was the foundation for the entire

claim, is incompatible with the equitable bar to old land claims that is described in

Oneida Indian Nation, 617 F.3d at 138-40 (“equitable defense requires

consideration of the basic premise of a claim, rather than the particular remedy

sought”) (Oneida Nation could not “convert[] an otherwise unsuccessful claim –

like the claims asserted by the Cayuga Indian Nation in Cayuga – into a successful

claim simply by re-framing it as ‘non-possessory’”). This Court’s summary

decision upholding dismissal of the Onondaga land claim held, “[i]t is irrelevant

that the Onondaga merely seek a declaratory judgment. Oneida held that a

declaratory judgment alone – even without a contemporaneous request for
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ejectment – would be disruptive.” Onondaga Nation v. New York, 500 F. Appx.

87, *1 (2d Cir. 2012). It follows a fortiori that the Stockbridge cannot avoid

dismissal merely by seeking to establish Indian title but foregoing requests for

ejectment and trespass damages based on that Indian title. See Western Mohegan

Tribe v. Orange County, 395 F. 3d 18, 22 (2d Cir. 2004) (narrowing tribal land

claim to establishment of Indian title could not save claim from Eleventh

Amendment bar).

Establishing Indian title in a land claim case involving properties purchased

by the Oneida Nation necessarily involves both a challenge to old land acquisitions

by the State and a challenge to the Oneida Nation’s current fee titles. And that

involves the “basic premise” that Oneida holds impermissible, regardless of the

specific relief requested.

The simple fact is that the State’s acquisitions of land, if they were not

illegal under federal law, eliminated any Indian title the Stockbridge claim. That is

why federal law challenges to such state acquisitions of tribal land have been at the

core of tribal land claims. County of Oneida v. Oneida Indian Nation, 470 U.S.

226 (1985). The Stockbridge amended complaint explicitly alleged the State of

New York’s acquisition of the claimed land violated federal law. It would not be

possible for the District Court to declare that the Stockbridge have Indian title in

the claimed land and at the same time to ignore the old land acquisitions that are
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pleaded in the complaint and that, if valid under federal law, would require a

contrary declaration.

The Stockbridge claim to Indian title in the Oneida Nation’s land also

necessarily challenges the Oneida Nation’s fee title and implicitly that of any

landowner who holds titled by a chain of title originating in the state transactions.

Oneida Indian Nation, 414 U.S. at 667 (Indian title is “good against all but the

sovereign”); Western Mohegan Tribe, 395 F. 3d at 22 (Indian title gives right to

use land and to exclude all others).

The Stockbridge implicitly acknowledge the connection of the Stockbridge

land claim with a challenge to the Oneida Nation’s fee simple titles when they

argue that the Stockbridge claim did not even accrue until the Oneida Nation

bought land on the open market in recent years. (Br. 28).

C. If the Stockbridge Give Up a Claim to a Current Federally-
Protected Right to Possess the Oneida Nation’s Land, They
Are also Giving Up any Federal Question to Support
Federal Subject Matter Jurisdiction.

The Stockbridge recognize that there is no way to escape the equitable bar

and at the same time to assert in a land claim case a current right under federal law

to possess the land of another. That is why they strain to argue that litigation over

their Indian title would not challenge Oneida Nation fee titles. The necessary

implication of that argument, if it were indulged, is that the Stockbridge would not

be asserting that Oneida Nation possession of land violates federal law protecting
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the Stockbridge right to possess the land. In that event, the federal question

required to establish federal subject matter jurisdiction would be lost.

The first Supreme Court case addressing the Oneida land claim established

that federal jurisdiction for tribal land claims depends on an allegation that federal

law protects a tribal right to possess land and that a defendant is violating federal

law by keeping an Indian tribe out of possession. Oneida Indian Nation v. County

of Oneida, 414 U.S. 661 (1974). Without the allegation that a tribe is being

deprived of possession in violation of federal law, there is no federal land claim

that has been recognized. See Oneida Indian Nation, 617 F.3d at 139-40.

The Stockbridge have not explained, and cannot explain, what federal

question will be litigated if they are only asking for a determination as to their

Indian title, without any determination of the validity under federal law of the old

land acquisitions by the State and without any determination that federal law

protects a current right to possession. Indeed, the problem is at its starkest for the

Stockbridge when they suggest that, if necessary to preserve some claim, they will

retreat all the way to asking for a determination only that a 1788 state treaty

eliminated the Oneida Nation’s Indian title and vested it or something like it in the

Stockbridge – without any regard to an assessment of what happened to the title

after that time. That approach not only drops the necessary jurisdictional

allegation of a current possessory right in the land that is the subject of the land
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claim, but it also presents only a question about the construction of state law that

clearly is no basis for federal jurisdiction. See New York v. Shinnecock Indian

Nation, 686 F.3d 133, 138 (2d Cir. 2012) (dismissing for lack of federal

jurisdiction where no right or immunity created by federal law was an element of

cause of action, even though questions regarding tribal rights under federal law

might be raised in the case).

In short, federal jurisdiction over the Stockbridge land claim depends on the

very elements of the claim that subject the claim to the equitable bar – the

invalidity of old land transactions under federal law such that there is a current

tribal right to possession under federal law.

Further, the federal courts have no jurisdiction to resolve a dispute that does

not redress a concrete present-day injury to the Stockbridge that is being caused by

the Oneida Nation. A complaint must establish “‘the irreducible constitutional

minimum of standing’: (1) ‘an invasion of a legally protected interest which is (a)

concrete and particularized; and (b) actual or imminent, not conjectural or

hypothetical’; (2) ‘a causal connection between the injury and the conduct

complained of’; and (3) that the injury will likely be redressed by a favorable

decision.” Liberty Mut. Ins. Co. v. Donegan, 2014 WL 401708, *3 (2d Cir. Feb. 4,

2014) (citation omitted).

Unless the Stockbridge claim to be illegally kept out of possession as to the
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Oneida Nation’s land (as their amended complaint does allege), there is no actual

present-day harm to the Stockbridge that is caused by the Oneida Nation and that

could be redressed by the issuance of a declaration about the Indian title claimed

by the Stockbridge. Thus, there is no case or controversy or justiciable claim to

adjudicate.3

The Stockbridge maintain that “whether Stockbridge retains recognized

Indian title will continue to be of importance” because it “could be of significance

to Stockbridge’s rights under various federal statutory schemes,” (Br. 33)

3Unlike most litigants, the Stockbridge have a reason to maintain land claim
litigation even though it will not redress any actual injury. After the federal
government in 2008 rejected an application to take land into trust for a Stockbridge
casino in New York, the Stockbridge announced a 2010 “settlement” of their land
claim in exchange for a Catskills casino. Nicholas Confessore, A Deal to Build a
Casino in the Catskills Draws Ire, N.Y. Times, Nov. 17, 2010, at A34. Land claim
“settlements” allow tribes to acquire off-reservation land for a casino without
meeting the legal standard that would ordinarily apply. See 25 U.S.C.
§ 2719(b)(1)(A) (requiring determination of benefit to the tribe and no detriment to
the surrounding community) & (B) (exception for land claim settlement). The
Stockbridge have recently revived their Catskills casino plans after disapproval of
the “settlement”. Charles Bagli, Developers Vie to Build New Casino in the
Catskills, N.Y. Times, Nov. 1, 2013, at A20. See Final Environmental Impact
Statement: Proposed Stockbridge-Munsee Casino, Town of Thompson, Sullivan
County, New York, at 1 (touting a Catskills casino for the Stockbridge as
“provid[ing] a measure of compensation for the relocation and the many hardships
suffered by the Tribe from the State’s alleged illegal purchase of tribal lands in the
early 1800s.”); id. at 7 (referring to casino as “hav[ing] the added benefit of
effectuating the settlement of the Tribe’s land claim”); id. at 17 (explaining that
site of possible Stockbridge casino in New York is related to settlement of
Stockbridge land claim), available on the Internet at
http://www.bia.gov/cs/groups/xoig/documents/text/idcl-025002.pdf; see 79 Fed. Reg.
5450 (Jan. 31, 2014) (notice of availability of EIS).
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(referring to federal laws and regulations concerning reservation status). However,

the Stockbridge complaint seeks no relief concerning eligibility for any federal

program. Nor could it do so in a case in which the federal government has

declined to be a party. Moreover, the Stockbridge expressly relinquished claims to

federal protection of land in New York when they accepted a federal reservation in

Wisconsin and so cannot possibly claim as a federal reservation land that the 1794

Treaty of Canandaigua plainly acknowledges as the Oneida Reservation. 11 Stat.

556 (Feb. 5, 1856) (treaty); Santa Fe Pac. R. Co. v. United States, 314 U.S. 339,

357 (1941) (creation of new federal reservation at tribe’s request and tribe’s

acceptance of it relinquishes prior claims to federal reservation elsewhere).

D. The Oneida Nation Has Not Waived the Equitable Bar
Defense.

The Stockbridge advance a variety of arguments for treating the Oneida

Nation differently than other land owners. None makes any sense. The idea of an

equitable bar would lose any equitable underpinning if it barred the land claims of

the Oneida Nation as to land purchased7 State. by others but left the Oneida Nation

subject to land claims by other tribes when the Oneida Nation purchases land on

the open market in New York.

The Stockbridge urge, for example, that the equitable bar does not apply

because the Oneidas intervened in 1987 to litigate the merits of an Oneida claim to

Indian title, in order to defeat the Stockbridge claim against the State and its
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subdivisions. (Br. 26, 29-30). The Oneida Nation’s merits defense does not

disentitle the Nation to claim the equitable bar to old land claims, any more than it

disentitles other defendants who defended land claims on the merits before 2010.4

The Stockbridge urge that the Oneida Nation cannot assert the equitable bar

to claims for eviction and trespass damages because the Oneida Nation and the

Stockbridge “agree” that the old State land purchases were illegal under federal

law. (Br. 26-27). In the same vein, the Stockbridge urge that the Oneidas “[f]or

decades” urged the viability of old tribal land claims and against an equitable bar,

(Br. 31-32), and that the Oneida Nation thus “does not possess the same set of

societal expectations as the dominant society,” (Br. 32). These points bizarrely,

and unpersuasively, suggest that the Oneida Nation does not have the same claim

on equity because it previously asserted its own land claim and advocated against

an equitable bar. The Oneida Nation’s unsuccessful advocacy of that legal position

is neither a waiver of the defense as to the Stockbridge nor a basis for estoppel.

The Stockbridge more vaguely seem to urge that Indian tribes have a lesser

4The Stockbridge cite to a 2004 memorandum in which the Oneida Nation
asserted its Indian title as a basis for dismissal of the Stockbridge claim, and add
that the Nation “expressly declined to defend on the strength of its recently
acquired fee title.” (Br. 27 & n.26 & 28 n.28). It is not true that the Oneida Nation
“expressly declined” anything in that memorandum. The 2004 memorandum
sought dismissal of the Stockbridge claim on the merits and on the basis of tribal
sovereignty immunity. No court had then identified an equitable bar to tribal land
claims. After this Court’s 2010 decision regarding the equitable bar in the Oneida
land claim litigation, the Oneida Nation expressly invoked the defense in its
memorandum in support of its motion to dismiss filed in 2011. (Dkt. 285, at 5-7).
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right to defend land purchases (Br. 26) (“contestants are both Indian tribes”), (Br.

28) (“tribe-versus-tribe dispute”). There is no basis for that argument.

The Stockbridge also argue – inconsistently with their position that they are

not challenging fee titles – that their claims against the Oneida Nation did not

accrue until the Nation began to purchase the land in 1998. (Br. 28). The recency

of land purchases, however, has nothing to do with the equitable bar, which

concerns the time between old land acquisitions by the State and the modern tribal

claim to land that depends on the invalidity of the old acquisitions. If it were

simply a matter of notice of the tribal claims, the bar would not apply to the

thousands of purchasers of land after the Supreme Court decided in 1985 that the

1795 purchase of the Oneida land by the State of New York, the largest of all

contested purchases, was invalid under federal law. County of Oneida v. Oneida

Indian Nation, 470 U.S. 226 (1985).

II. The District Court Correctly Ruled that Stockbridge Claims
Against the Oneida Nation for Eviction and Damages, Added in
an Amended Complaint Long after the Oneida Nation Intervened
to Defeat Claims Limited to the State of New York and Its
Subdivisions, Are Barred by Tribal Sovereign Immunity.

A. An Indian Tribe Does Not Waive Immunity to Other
Claims by Becoming a Party to a Case.

The District Court ruled that tribal sovereign immunity barred the

Stockbridge tribe’s claims against the Oneida Nation. (SPA 6-7). The Stockbridge

do not dispute that “an Indian tribe enjoys immunity from suit except where
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‘Congress has authorized the suit or the tribe has waived its immunity.’” (SPA 6)

(quoting Garcia v. Akwesasne Hous. Auth., 268 F.3d 76, 84 (2d Cir. 2001)). The

Stockbridge tribe also does not deny that waivers of sovereign immunity must be

clear and are construed narrowly. (SPA 6).

The Stockbridge argue that the Oneida Nation waived its immunity by

intervening on the original complaint to be a defendant “for all purposes.” (Br. 16-

18). Of course the Oneida Nation was a defendant for all purposes – but on the

claim asserted in the original complaint, which was against the State and its

subdivisions and did not reach to the property of the Oneida Nation or other

landowners. (JA 35-36, ¶¶4-10).

Intervening to be a defendant for all purposes is no different than suing as a

plaintiff for all purposes. A tribal plaintiff’s voluntary litigation of a claim does

not permit its adversary then to assert a different claim against the tribe. In

Oklahoma Tax Commission v. Citizen Band Potawatomi Indian Tribe, 498 U.S.

505, 509 (1991), the Court held that the Indian tribe had not waived its immunity

to a claim by Oklahoma to collect sales tax when it filed suit for an injunction

against the state’s tax assessments, even though Oklahoma’s claim was a

compulsory counterclaim. A few years earlier, in Three Affiliated Tribes of Fort

Berthold Reservation v. Wold Eng’g, P.C., 476 U.S. 877 (1986), the Court held

that a state could not require a Tribe’s blanket waiver of sovereign immunity as a
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condition for permitting the Tribe to file a claim in state court. See Kiowa Tribe v.

Mfg. Techns, Inc., 523 U.S. 751, 763 (1998) (explaining Three Affiliated Tribes).

B. The Amended Complaint Asserted Other Claims against
the Oneida Nation for Relief that Could Not Have Been
Awarded on the Original Stockbridge claims against the
Oneida Nation in the amended complaint unquestionably
were not in the original complaint against the State and its
subdivisions for possession of those defendants’ land and
for damages from those defendants.

The original 1986 complaint defined exactly what was and was not included

in the action. Paragraph 10 stated: “The land subject to this action includes all

lands within this tract in which an ownership interest is now asserted by the State

of New York, its agencies or departments, the Counties of Madison and Oneida,

and towns and villages located therein.” (JA 36). Paragraph 11 confirmed that the

Stockbridge were “excluding” parcels held by “persons or entities other than the

defendants” although without waiving the right to bring claims with respect to

those persons or entities. (JA 37). The prayer for relief sought a judgment

awarding declaratory relief, eviction and damages with respect to “the subject

lands,” which were those delineated in paragraph 10. (JA 45). The later-

purchased Oneida Nation lands were not part of “the subject lands.” Moreover, the

original Stockbridge complaint excluded all landowners other than the State of

New York, the entity that originally violated federal law, and its subdivisions. Cf.

(JA 118, ¶ 41 of amended complaint: “Oneida Indian Nation did not participate in
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any of the transactions complained of. . . .”).

The Oneida Nation intervened in 1987 to defend the claims against the State

and municipal defendants as to the “subject lands” defined by paragraph 10. It

filed an answer seeking no relief other than dismissal of the Stockbridge claims

against the State and its subdivisions. Specifically, the Oneida answer asked the

Court to: “Dismiss plaintiff’s action and award it costs and attorney fees incurred

in defending this action.” (JA 66). The Stockbridge are incorrect when they assert

that the Oneida Nation “did not intervene solely to obtain a dismissal.” (Br. 21).

The amended complaint was filed 17 years after intervention. (Dkt. 228, JA

24). The Stockbridge were clear that claims against the Oneida Nation depended

on post-intervention events. Paragraph 43 alleged that the Oneida Nation “has, in

the period since this action was initiated in 1986, purchased and is now in

possession of numerous parcels.” (JA 118-119); see (Br. 28 n.29) (conceding that

first purchase was in 1998), (Br. 12 & 28) (arguing that claim arose upon first

purchase in 1998). Based on those post-intervention purchases, the Stockbridge

amended the previous delineation of the lands at issue (paragraph 10 of the original

complaint). The new delineation appeared in the amended complaint as paragraph

12: “[t]he subject lands include all lands within this tract in which an ownership or

possessory interest is now asserted by any defendant.” (JA 109). And new

paragraph 12 added lands owned at the time the amended complaint was filed in
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2004 (“in which an ownership or possessory interest is now asserted by any

defendant”), whereas the original complaint concerned only lands owned by the

named defendants when suit was filed in 1986 (“in which an ownership interest is

now asserted by the State of New York” and its subdivisions).

Perhaps most fundamentally, the amended complaint sought relief (eviction

and damages) that could not have been awarded against the Oneida Nation based

upon the original complaint. If, after intervention, the Stockbridge had been

awarded exactly the judgment for which they prayed in the original complaint, the

judgment would not have affected the Oneida Nation’s ownership of any land that

it owned by virtue of open market purchases.

Although the Stockbridge argue that paragraph 11 of the original complaint

(JA 37) stated that they did not waive claims as to other land (Br. 16), the fact is

that the claim actually contained in the complaint was expressly limited to land

owned by the State and its subdivisions in 1986, and (as paragraph 12

acknowledged), “excluded” other land. The Stockbridge had to amend because the

original complaint could not be interpreted to provide relief against the Oneida

Nation as to other land purchased in 1998 and thereafter. There is no authority for

the idea that an Indian tribe that intervenes to defeat a claim to evict another

landowner is subject to an amendment of the litigation to evict the Indian tribe

from other land.
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C. Tribal Sovereign Immunity Principles Apply Equally
Whether an Indian Tribe Appears in Litigation as a
Plaintiff or as a Defendant.

The Stockbridge maintain that intervening as a defendant is different from

suing as a plaintiff, although it seems less fair to say that a party can sue without

being exposed to a compulsory counterclaim than to say that a party can defend

against a suit without being exposed to new claims.

The rationale of the D. C. Circuit in Wichita & Affiliated Tribes v. Hodel,

788 F.2d 765 (D.C. Cir. 1986), the only authority cited by the Stockbridge (Br. 19-

20), does not apply here. When the Oneida Nation intervened as a defendant, the

only claims were those against the State and its subdivisions as to land that those

defendants then owned. There was no reason for the Oneida Nation to “fully

realize[] that it might lose what it already has.” 788 F.2d at 773.

The Stockbridge go on to argue, in effect, that the Oneida Nation should

really be viewed as a plaintiff seeking an affirmative declaration of its rights. (Br.

21-22). If so, the Oneida Nation’s assertion of tribal rights in land owned by the

State and its subdivisions is no different from the one in Oklahoma Tax

Commission, where the Supreme Court sustained tribal sovereign immunity to a

tax collection action as a compulsory counterclaim to the tribe’s challenge to the

State’s tax authority. 498 U.S. at 509. Just as Oklahoma’s action for a money

judgment was beyond any immunity waiver arising the Indian tribe’s decision to
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sue to contest Oklahoma’s taxing authority, the Stockbridge claim to evict the

Oneida Nation from its own lands was beyond any waiver arising from the Oneida

Nation’s participation in litigation to contest Stockbridge claims against the State

and its subdivisions regarding their land.

It may well be true, as the Stockbridge contend (Br. 22-23), that the Oneida

Nation could have intervened as a defendant to seek dismissal of the Stockbridge

claim under Fed. R. Civ. P. R. 19. Instead, the Nation intervened to defeat that

claim on the merits, but that merits litigation risked only the possibility of an

adverse decision on the Stockbridge claim to the land owned by the State and its

subdivisions. If appearing to litigate the merits of a claim to the land of another

exposes an Indian tribe to affirmative relief against the tribe’s funds and its lands,

then the result in Pottawatomi would have been different.

III. The Court Can Affirm on the Alternative Ground that as a
Matter of Law the Stockbridge Stated No Claim on Which Relief
Could Be Granted.

Even apart from equitable and immunity bars, the Stockbridge claim to have

received title in the late 1700s that was superior to the Oneidas’ title fails as a

matter of law.

There is no dispute that the land the Stockbridge now claim belonged to the

Oneidas since “time immemorial” and that the Stockbridge came to central New

York at the Oneidas’ invitation after twice alienating Stockbridge land, first in the
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Hudson Valley region of New York and later in western Massachusetts. There is

no dispute that the Stockbridge paid the Oneidas nothing for the land they occupied

around 1785. The Stockbridge claim rests upon an interpretation of the state

Treaty of Ft. Schuyler, a 1788 agreement between the State of New York and the

Oneidas, as a cession by the Oneidas of all land and an immediate retrocession by

the State of some of it. This Court has already rejected that interpretation. In City

of Sherrill v. Oneida Indian Nation, 337 F.3d 139 (2d Cir. 2003), rev’d on other

grounds, 544 U.S. 197 (2005), Sherrill contended that Oneida land was not tax-

exempt federal reservation land because the Oneidas had ceded all of their land to

the State of New York, taking back only a state-granted reservation. This Court

rejected that interpretation of the treaty. 337 F.3d at 156 & n.13. The City of

Sherrill pressed that contention in the Supreme Court, which implicitly rejected it

by declining to revisit this Court’s reservation holding. 544 U.S. at 215 n.9.5

Nothing else in the text of the 1788 state treaty supports the Stockbridge

contention that it came away with rights superior to the Oneidas. The State’s

recognition of Stockbridge occupancy is given “notwithstanding” the Oneida

Nation’s reservation of the land for its own use – i.e., the tract is part of the Oneida

5This Court’s rejection of a circular cession-retrocession is not novel, but is
the construction that always has been given similar treaty language. United States
v. Klamath & Moadoc Indians, 304 U.S. 119, 122-23 (1938); United States v.
Winans, 198 U.S. 371, 377 (1905); Worcester v. Georgia, 31 U.S. 515, 552-53
(1832); Title to the Pottawatomie Reservation, 2 Op. Att’y Gen. 58 (1833); N.Y.
Assembly Rep. No. 142, at 3 (May 24, 1878).
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reservation in article II of the treaty, not the land ceded in article I. The treaty also

uses different language to describe the Stockbridge subordinate tenure than it uses

to describe the Oneidas’ interest. The Oneidas “shall hold [the reserved land] to

themselves and their posterity forever for their own use and cultivation,” (JA 150).

By contrast, “the Stockbridge and their posterity forever are to enjoy their

settlements on the lands heretofore given to them by the Oneidas for that purpose.”

(JA 151) (emphasis added).

The language of the treaty confirms that the Oneidas were providing the

Stockbridge a place to settle, but were not conveying all of their rights. The

Stockbridge interest would terminate once they ceased to “enjoy their settlements,”

leaving the Oneidas with what would have been understood in English and

American common law as a reversionary interest. See Rio Grande W. Ry. Co. v.

Stringham, 239 U.S. 44, 47 (1915); N. Pac. Ry. v. Townsend, 190 U.S. 267, 271-72

(1903); 2 W. Blackstone, Commentaries on the Laws of England *175-77 (1766);

Restatement (First) of Property §§ 23 & 44 (1940). When the Stockbridge

decided to pull up stakes, the land remained the Oneidas’ land, and the Stockbridge

no longer had a right to live on it. The fact that the State considered it necessary to

obtain an Oneida quitclaim – although itself invalid for lack of federal approval –

demonstrates that neither party to the 1788 agreement read it the way the

Stockbridge now do. See n.2, supra.
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The 1794 federal Treaty of Canandaigua confirms this Court’s interpretation

of the 1788 state treaty in City of Sherrill. 7 Stat. 44 (Nov. 11, 1794). The United

States acknowledged the entire tract described in the 1788 treaty to be the Oneidas’

“property” and “reservation,” making no mention of a Stockbridge reservation.

The Stockbridge signed the treaty, showing an understanding and acceptance that

their only rights were as “Indian friends residing thereon,” the only phrase in the

treaty that could refer to Stockbridge land rights. Tuscarora Indian Nation v. Fed.

Power Comm’n, 362 U.S. 99, 121 n.18 (1960) (identical “Indian friends” phrase as

to Seneca land gave those friends no property rights).

The Stockbridge try to finesse the absence of any reservation in the Treaty of

Canandaigua by referring vaguely to “signatory tribes’ confederal period

reservations” (Br. 7), implying that the Stockbridge must have had a reservation

because the tribe signed the treaty. The Stockbridge signed the 1794 treaty

because it contains a provision increasing the amount of Revolutionary War

compensation set forth in an earlier 1792 treaty on that issue. The Stockbridge

signature also expresses consent (not that it was needed) to the treaty’s description

of the Stockbridge as a dependent living on the Oneidas’ reservation and property.

Because the 1794 Treaty of Canandaigua recognizes the land on which the

Stockbridge lived as belonging to the Oneidas, the Stockbridge focus instead on a

decision of the Indian Claims Commission (ICC) that addressed claims by the
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Stockbridge against the United States for failing to live up to obligations to protect

Indian tribes. Stockbridge Munsee Cmty. v. United States, 25 Ind. Cl. Comm’n 281

(1971) (JA 379-390). The Oneida Nation was not a party to the ICC proceeding,

and the ICC did not weigh the Stockbridge tribe’s claimed interest against the

Oneidas’ property rights that had been recognized by the 1794 treaty. (See JA 388-

89) (declining to decide whether the Stockbridge had a federal reservation or

treaty-based title in the land on which they lived). All that mattered in the ICC

proceeding was that the United States had a duty to protect the Stockbridge and

failed to live up to the duty when it permitted the State to acquire the land on

which the Stockbridge were living, regardless of the nature of the Stockbridge right

to be on the land. (JA 390). The ICC’s attribution of a compensable interest to the

Stockbridge based on the 1788 state treaty is not a basis for a claim by the

Stockbridge against their Oneida benefactors.

The Stockbridge brief refers to the declaration of a hired ethnologist

concluding that the Stockbridge tract was “excluded from the Oneida reservation

by [the 1788 state] treaty.” (Br. 7). That declaration (written to support the

Stockbridge in unresolved summary judgment litigation decades ago) cannot play

any role in the adjudication of a motion to dismiss – and is not needed to construe

either the 1788 state treaty or the 1794 Treaty of Canandaigua. The declaration

also cannot bear any weight because it is inconsistent with the allegations of the
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amended (as well as original) complaint. In the amended complaint, the

Stockbridge invoked the protection of the 1794 treaty as “Indian friends” residing

on the Oneida reservation. (JA 113-14, ¶¶21-22). They could not qualify as

“Indian friends” if the land on which the Stockbridge lived was not part of the

Oneida reservation acknowledged in Article II of the treaty. Nor could the

Stockbridge be “Indian friends residing on” the Oneida reservation if the land

where they resided had been “excluded” from the Oneida reservation.
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CONCLUSION

The judgment of the District Court dismissing all Stockbridge claims against

the Oneida Nation should be affirmed.

Respectfully submitted,

s/ Michael R. Smith
Michael R. Smith
David A. Reiser
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