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I.   Introduction. 

 The standard of review in this case is whether the district court abused its 

discretion, but as this Court said in its earlier decision in this case, ―An error of law 

is necessarily an abuse of discretion,‖ as it is ―when a relevant factor that should 

have been given significant weight is not considered.‖  City of Duluth v. Fond du 

Lac Band of Lake Superior Chippewa, 702 F.3d 1147, 1152 (8th Cir. 2013) 

(Duluth III).   

 By this standard, the district court abused its discretion in multiple ways, and 

its denial of relief under Fed.R.Civ.P. 60(b)(6) with regard to the withheld 2009-

2011 ―rent‖ payments should be reversed.  Most critically, the district court failed 

to consider, at all, a key ―factor[] favoring relief‖ set forth by this Court—that 

Congress vested authority in the National Indian Gaming Commission (NIGC) to 

―ensure that the primary beneficiaries of Indian gaming operations are to be the 

tribes themselves.‖  Id. at 1155.  The City of Duluth does not dispute the district 

court‘s failure to consider this factor, and that failure alone warrants reversal. 

 With regard to several other factors the district court did consider—

retroactivity, finality, and whether the judgment was ―executed‖—the lower court 

made clear errors of law in its examination of the factors and nothing the City 

argues here rehabilitates the district court‘s analysis. 
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 Many of the arguments made by the City are foreclosed because they are 

directed to the wrong forum.  The City repeatedly argues against Rule 60(b)(6) 

relief by attacking the Notice of Violation (NOV) that was issued in 2011 by the 

NIGC, and which is the basis for the relief sought here.  Yet as this Court 

previously recognized, the NIGC is not a party in this case, and ―such challenges 

are properly made under the Administrative Procedures Act (APA).‖  Id. at 1153.   

 Indeed, after this Court‘s 2013 opinion—and after waiting nearly two years 

following the issuance of the NOV—the City initiated an APA suit against the 

NIGC in federal district court in Washington, DC.  City of Duluth v. Nat’l Indian 

Gaming Comm’n, No. 13-246 (D.D.C. filed Feb. 26, 2013); see City Br. at 11.  

Having undertaken the APA case that this Court said is the only proper way to 

challenge the NOV, the City should not be entitled to collaterally attack it here as 

well, in the absence of the agency.  Even the City agrees with this point: ―Thus, the 

validity of the NIGC‘s reversal of its prior approval and the retroactive aspect of 

the order is a question pending before a different court.‖  City Br. at 11.  

Nonetheless, the City repeatedly, and improperly, attacks the NOV in its 

arguments here. 

 The arguments made by the City strike a broad appeal to ―justice,‖ but then 

present a very one-sided picture of what that means.  The City stresses the 

―contributions‖ and ―investments‖ that it made in the Fond-du-Luth Casino, but 
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glosses over the fact that it has already received more than $75 million in 

compensation from the Band, an amount wholly untethered from the value of what 

the City has contributed, is contributing, or will contribute, to the Casino operation.  

Yet the City seeks to require the Band to pay it an additional $10.4 million more, 

even though any such payment would violate federal law, according to the agency 

in charge of administering the Indian Gaming Regulatory Act (IGRA).   

 In short, there is little ―justice‖ in denying the Band relief from an order 

which would otherwise require additional millions in Indian gaming revenues to 

flow to a non-Indian municipality, in contravention of congressional intent to 

ensure those revenues are used by tribal governments. 

II. The Grant of Rule 60(b)(6) Relief Would Serve Justice. 

Both parties agree that the essential purpose of Rule 60(b)(6) is ―to 

accomplish justice.‖  Klapprott v. United States, 335 U.S. 601, 615 (1949); City 

Br. at 14; Band Br. at 19.  But the parties disagree as to what ―justice‖ requires in 

this situation. 

The City proceeds as if this examination of ―justice‖ is an unbounded 

exercise that arises from first principles.  It does not.  In its earlier consideration of 

this case, this Court reversed the district court and held that relief from the 1994 

consent decree under Rule 60(b)(6) was not categorically foreclosed for the ―rent‖ 

payments withheld by the Band from 2009 until 2011.  This Court set forth the 
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several relevant ―factors‖ for the district court to consider, some of which indicate 

―why retrospective relief might not be appropriate in this case‖ and some of which 

are ―factors favoring relief.‖  Duluth III, 702 F.3d at 1155.  The district court‘s 

assessment of these factors (and, on one critical point, the district court‘s failure to 

assess a key factor at all) is the proper subject of this appeal. 

Nonetheless, the City paints with a broad brush about what ―justice‖ dictates 

here.  But the City paints only part of the picture. 

A.   The Band in 2009 acted in good faith in withholding further  

  “rent” payments.  

 

The City contends that it would be unjust to grant the Band relief regarding 

the withheld ―rent,‖ claiming that the City has a ―vested right‖ to the payments 

which the Band withheld.  City Br. at 23, 31.
1
  Beyond this, the City offers a grab-

bag of arguments—that ―the Band ignored its contractual obligations,‖ that ―[n]o 

enforcement action by the NIGC precipitated the Band‘s breach‖ and that the Band 

―simply decided it no longer liked the deal.‖  City Br. at 35-36.   

There is not a whisper of support in the record for the City‘s characterization 

that the Band ―ignored its contractual obligations‖ because it decided that it ―no 

                                                 
1
  By ―vested,‖ the City means only that the withheld payments accrued on a 

quarterly basis during 2009-2011, a point this Court already recognized.  Duluth 

III, 702 F.3d at 1155 (withheld payments ―accrued under the 1994 agreement‖); 

see Romines v. Great-West Life Assurance, 73 F.3d 1457, 1465 (8th Cir. 1996) 

(plaintiff‘s right to payment ―did not vest upon signing of the Consulting 

Agreement but accrued monthly as he provided the services contracted for.‖).   
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longer liked the deal.‖  Instead, the Band in 2009 made a good faith judgment that, 

in the words of this Court, a ―change in the law governing Indian gaming made 

illegal what the earlier consent decree was designed to enforce,‖ Duluth III, 702 

F.3d at 1153—a judgment that was fully vindicated by the 2011 NOV and that 

supports the grant of relief here.  

Beginning in 1994, the Band made full quarterly payments to the City for 15 

years, until it became clear that the terms of the contract were illegal.  These 

payments totaled approximately $75 million, an extraordinary sum given the fact 

that the City had no ongoing investment in the Casino, was bearing no risk in the 

business, and was providing no capital, labor or services to the business (beyond 

those provided to any other business in Duluth). 

Once tribal officials in 2009 became aware of the NIGC‘s changed standards 

governing the ―sole proprietary interest‖ requirement of IGRA, and out of concern 

that the 1994 Agreements no longer complied with federal law, the Band‘s 

governing officials determined it was necessary to cease making payments to the 

City under the 1994 Agreements: 

 On August 6, 2009, after careful consideration of this history and in 

light of its own, overriding fiduciary obligations to the membership of 

the Band, the Reservation Business Committee unanimously 

determined that it was necessary to stop payments to the City under 

these agreements.  The RBC completed its review of the Fond-du-

Luth financials and determined that it could not continue the payments 

to the City without breaching its fiduciary duty to its membership, 

amongst other bases for ceasing payments. 
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 A315, ¶20.
2
  Band officials acted not because they decided they ―no longer liked 

the deal,‖ but in accord with their fiduciary responsibilities to the Tribal members 

who they serve, and consonant with their obligation as public officials to comply 

with the law.
3
 

And they were proven to be correct in their concern that the ―rent‖ 

provisions of the 1994 Agreements were no longer legal.  The NIGC, in the July 

2011 NOV, concluded that key provisions of the 1994 Agreements were illegal and 

that the $75 million in ―rent‖ that the Band had already paid to the City was 

grossly excessive and wholly incommensurate with any services that the City had 

provided to the Band in return for that money.  A235-236.   

  Given this ruling, it would be contrary to federal law and federal policy as 

set out in IGRA, and contrary to the mandate of the NOV, to require the Band to 

                                                 
2
    References to ―A__‖ are to the Band‘s Appendix; references to ―CA__‖ are 

to the City‘s Appendix. 
 
3
   A313, ¶13 (citing Revised Const. and Bylaws of the Minnesota Chippewa 

Tribe, at Preamble, §1(a)-(c), and Fond du Lac Band Ordinance 11/86 Charter and 

Bylaws of Fond du Lac Management, Inc. at Art. IV).  Accord 63C Am. Jur. 2d 

Public Officers and Employees §241(―a public officer occupies a fiduciary 

relationship to the political entity on whose behalf he or she serves . . .‖); Id. §244 

(―Every public official, whose duties are defined by law, is given the law and must 

follow it.‖). 
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pay an additional $10.4 million to the City.  The Band‘s actions are fully consistent 

with a grant of relief under Rule 60(b)(6).
4
 

B. The City’s claimed “contributions” and “investments” do not  

  support its receipt of another $10.4 million in illegal “rent.” 

 

The City also contends that its ―investments‖ in the Casino project warrant 

payment to it of the additional $10.4 million at issue in this case.  City Br. at 3-4, 

37.  This contention has no merit. 

 The City here presents the same claims regarding its ―contributions‖ to the 

Casino that it previously (and extensively) presented to the NIGC. A234. The 

NIGC considered those claims and concluded that neither the City‘s pre-1994 

investments in the adjacent parking ramp, A237, nor the intangible value of the 

City‘s support for the Band‘s trust land acquisition, A238, nor the City‘s post-1994 

provision of fire and police services, A245, were sufficient consideration to 

support the tens of millions of dollars of ―rent‖ payments that the City was 

receiving from the Band.  A237-245.  As the NIGC found, those benefits provided 

by the City ―do not amount to quantifiable ‗services‘ bearing a rational relationship 

                                                 
4
     This Court has previously granted relief under Rule 60(b)(6) in cases where 

a party was out of compliance with a judgment prior to relief being granted. See, 

e.g., Stokors v. Morrison, 147 F.3d 759, 762-63 (8th Cir. 1998) (although 

guarantor ―failed to pay [the judgment] in a timely manner,‖ he was nevertheless 

granted Rule 60(b)(6) relief from the judgment to the extent necessary to avoid a 

double recovery); Watkins v. Lundell, 169 F.3d 540, 544-47 (8th Cir. 1999) (Rule 

60(b)(6) relief granted from a judgment awarding punitive damages, even though 

the defendants never complied with the underlying settlement agreement.) 
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to the $75 million dollars provided by the Tribe [to the City] over the past 17 

years.‖  A237.   

So too, these are the same type of claims that this Court, and the district 

court, already rejected with regard to the post-2011 payments.  If the City‘s 

―contributions‖ to the gaming operations were not sufficient to warrant denial of 

Rule 60(b) relief for the post-2011 payments, there is no reason those same 

―contributions‖ should suffice for the withheld 2009-2011 payments either. 

 1.   The City exaggerates its “contributions” to the Casino  

   project. 

 

 The City‘s assertions about its ―contributions‖ to the Casino project outrun 

the evidence.  The City particularly emphasizes its 1986 investment ―in excess of 

$2,000,000.00‖ to construct the parking ramp next to the Casino, which it then 

leased to the Joint Commission created under the 1986 Agreements.  City Br. at 4.  

But the City radically overstates the case.  It recounts that the 1986 parking ramp 

lease was cancelled in 1994 when the parties restructured their agreements, and 

that it then ―gave up all lease revenues related to the parking ramp and assumed the 

entire risk of the debt service associated with the parking ramp. . . .‖  City Br. at 7.   

 What the City omits from its narrative is that in conjunction with assuming 

the risk of the debt service, the City also received a payment of $3,082,177 from a 

―Parking Ramp Escrow Fund,‖ plus $5,378,102 in a cash distribution of other 
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Casino assets, all as part of the 1994 restructuring.  SA48-49, §§1, 2.A.
5
  Thus, in 

exchange for assuming the remaining balance of a $2 million debt service, the City 

received an immediate payment of $3.1 million, plus an additional $5.4 million.  

Plus, of course, the $75 million more it has received since then. 
6
  

 The City‘s assertions similarly outstrip the evidence with regard to the 

claimed value of its consent to the trust acquisition of the Casino property.  The 

City relies on the testimony by the former Mayor to assert that the Interior 

Department in the 1980s was ―not allowing the creation of off-reservation trust 

lands for casinos,‖ and that ―[w]ithout the City‘s consent . . . the Fond du Luth 

casino would never have happened.‖   City Br. at 4.  It asserts that this testimony 

―is not disputed.‖  Id. at 3.   

 To the contrary, the former Mayor‘s testimony, presented in an arbitration 

proceeding in July 2011, was very much disputed by the Band, whose counsel 

timely objected to this testimony as speculative. CA11-12.  The arbitration 

                                                 
5
  References to ―SA__‖ are to the Band‘s Supplemental Appendix.  

 
6
  Further, contrary to the City‘s claim, City Br. at 37, the parking ramp was 

built to serve not just the Casino but all other businesses in downtown Duluth. See 

SA4, SA7, §4.e. (parking ramp is to be ―available to the general public for the use 

of the general public‖).  And while the City as owner may now incur maintenance 

and operational costs, the ramp also serves as a revenue stream for the City, which 

collects fees from everyone who parks a vehicle in that facility.  

http://www.duluthparking.com/#!locations/c10th (East Superior Street Public 

Ramp). 
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proceeding was terminated after only its second day when the NIGC that day 

issued its NOV.  A247.  Accordingly, the Band never had the opportunity to 

present its own case to the arbitrators, much less for the arbitrators to make any 

finding of fact regarding the Mayor‘s self-serving testimony.  For the City now to 

present the Mayor‘s testimony as ―undisputed‖ is a gross distortion. 

 In any event, the City‘s claim is also wrong as a matter of law.  Under 

federal law in effect in 1985 when the Casino site went into trust, the consent of 

local governments was not required to transfer land into trust.  25 C.F.R. Part 151 

(1985); see also City of Sault St. Marie, v. Andrus, 532 F. Supp. 157 (D.D.C. 1980) 

(approving trust acquisition over City‘s objections); compare 25 U.S.C. 

§2719(b)(1)(A) (requiring State concurrence to post-1988 trust acquisitions for off-

reservation gaming).
7
  

 The remaining City contentions about its ―contributions‖ to the Casino 

project are similarly unsupported by evidence in the record as to any actual costs or 

impacts to the City.
 
  

                                                 
7
     The City also misstates the record when it contends that ―the parties entered 

into their agreements in 1984, before the land was ever taken into trust.‖  City Br. 

at 3.   The record establishes that the land was taken into trust in June 1985, A106, 

before the agreements were executed by the parties and formally approved by the 

Interior Department in April 1986.  A231 n.3; see, e.g., SA34-36.  The City‘s 

contrary view misreads an internal 1985 Interior Department memorandum that 

simply recommended federal approval of the agreements, but was not the approval 

itself.  CA21-22.   
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 The City points to the costs of providing emergency response services to the 

Casino, City Br. at 37, but it has never quantified those costs.  Moreover, no 

business in downtown Duluth pays a fee for fire and police protection.  Other 

services, such as ambulance service, are paid for by the user, not the business 

owner.  The Band pays for all utilities provided to the Casino—electricity, steam, 

water and sewer.  And the lion‘s share of the applicable sales and similar 

transactional taxes (i.e., those imposed by the State of Minnesota) are collected by 

the Band and remitted to the State pursuant to a Tax Agreement.
8
  It is true that the 

Band does not pay City property taxes, but for the Casino property those taxes 

would be $180,930 per year—not the $10.4 million in ―rent‖ that the City claims a 

right to be paid for part of 2009, 2010 and 2011.  See Band‘s Br. at 32 n.11; A337. 

The City‘s final complaint—that it ―continues to lose its right to exercise 

governmental authority over a prime downtown location,‖ City Br. at 37—is 

unsupported by any concrete statement of any specific adverse effect that the 

operation of the Band‘s Casino might have on the City or nearby residents.  

And more so, this generalized grievance overlooks the other side of the coin, 

and ignores not only the substantial investment made (and risk taken) by the Band 

                                                 
8
  See http://www.revenue.state.mn.us/collections/Pages/Tribal_Government_ 

Agreements.aspx 
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in the facility,
9
 but the multiple benefits that the Band, through the Casino, 

provides to the City.  These benefits include not just the $75 million that the Band 

has already paid to the City, and which the City has already invested over the 

years, City Br. at 37-38, but also the substantial number of jobs that the Casino 

provides to City residents.
10

 And finally, these benefits include the important role 

that the continued operation of the Casino plays in the City‘s tourism industry and 

in the revitalization of downtown Duluth.  

 2. Justice is served by using tribal gaming revenues for tribal  

   needs, as IGRA intends. 

 

The City‘s arguments about ―justice‖ overlook the other side of the coin in a 

larger sense as well.  Payment of another $10.4 million to the City under an 

agreement that the NIGC has found to be illegal and where the agency has directed 

the Band to cease performance, would only further violate federal law and further 

undermine congressional intent that the revenues from Indian gaming flow to 

tribes, not non-tribal entities, ―as a means of promoting tribal economic 

                                                 
9
   The Band invested at least $3 million to acquire the Casino, construct the 

facility, and provide working capital.  See SA46.  And under the 1994 Agreements, 

it was the Band, not the City, which assumed all the costs and risks of maintaining 

the Casino and operating it to return a profit. 

 
10

    As of 2011, the Casino employed approximately 265 people, two-thirds of 

whom are employed in full-time positions and 70% of whom are non-Band 

members.  A388-389, ¶8.  
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development, self-sufficiency, and strong tribal governments.‖ 25 U.S.C. 

§2702(1); see also §2701(4).    

In fulfillment of this congressional purpose, the revenues from the Fond du 

Luth Casino are used by the Band to fund critical governmental programs and 

services—elder services, head start programs, medical, dental, nursing and 

behavioral health services, education, roads maintenance, funding of a tribal 

judicial system and police force, maintenance of an environmental resources 

program, and more.  A386-388.  Other than its gaming operations, the Band does 

not have any profitable commercial or industrial enterprises, A387, and unlike the 

City, which has broad taxing authority, the Band‘s ability to raise revenue through 

taxes is severely limited. See, e.g., Atkinson Trading Co. v. Shirley, 532 U.S. 645, 

658 (2001). 

But the Band‘s gaming revenues, as crucial as they are, are simply not 

sufficient to meet the entrenched conditions of poverty at Fond du Lac.  

Unemployment among Band members ―remains at 13%, which is near double the 

Minnesota average of 6.7%,‖ A388, and the Band continues to battle the very high 

rates of suicide and crime among its 4,400 members. Id. The Band ―is developing 

tools to overcome these challenges,‖ but continues to need the revenues from 

gaming to improve the lives of its members.  Id.  The promise of IGRA—that the 

revenues from Indian gaming will allow tribes to address these kinds of historic 
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problems—would be radically disserved here by an order requiring the Band to 

make an additional illegal payment of yet another $10.4 million to the City.   

In short, if Rule 60(b)(6) is intended to ―accomplish justice,‖ Klapprott, 335 

U.S. at 615, that worthy goal is best served by granting the Band relief from the 

obligation to make further payments to the City. 

III. The District Court Failed to Consider the Policy and Purpose of IGRA.   

 

 In Duluth III, this Court expressly directed that one of the ―factors favoring 

relief to be considered‖ by the district court was that ―Congress vested in the NIGC 

authority for matters related to the regulation of Indian casinos . . . in order to 

ensure that the primary beneficiaries of Indian gaming operations are to be the 

tribes themselves.‖  Duluth III, 702 F.3d at 1155.   The City agrees that this is one 

of the factors the district court was directed to consider on remand, City Br. at 10, 

and the City does not dispute that the district court completely failed to consider 

this ―factor favoring relief.‖  City Br. at 31-33; see also Band Br. at 23-34.   

 In deciding whether to modify the 1994 consent decree, the lower court‘s 

failure to consider the federal policy embodied in IGRA was particularly erroneous 

given the well-established law that federal consent decrees ―must be directed to 

protecting federal interests.‖  Frew v. Hawkins, 540 U.S. 431, 437 (2004).   

 The City does not contest this proposition either.  Instead, it tries to 

distinguish Frew as an action to enforce a consent decree, not modify one. City Br. 
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at 23.  But that distinction misses the point.  A consent decree is a unique creature 

which has ―elements of both contracts and judicial decrees,‖ and accordingly 

―must further the objectives of the law upon which the complaint was based.‖ 

Frew, 540 U.S. at 437 (citing Firefighters v. Cleveland, 478 U.S. 501, 525 (1986)); 

accord EEOC v. Product Fabricators, Inc., 666 F. 3d 1170, 1172 (8th Cir. 2012).  

It follows that when the agency charged with interpreting IGRA concludes that 

significant portions of the 1994 consent decree are illegal because they violate one 

of the statute‘s key policy objectives, that conclusion should weigh heavily in a 

court‘s Rule 60(b)(6) analysis.  Instead, the district court gave this factor no weight 

at all, and indeed, failed to conduct the analysis altogether, notwithstanding this 

Court‘s instruction.  That failure was an abuse of discretion, warranting reversal.
11

 

                                                 
11

  The City also quarrels with the Band‘s reliance on Rufo v. Inmates of Suffolk 

County Jail, 502 U.S. 367 (1992), arguing that Rufo did not involve retroactive 

relief. City Br. at 23. Rufo nonetheless remains the controlling Supreme Court 

precedent as to when consent decrees should be modified. The Court emphasized 

that the standard is a flexible one due to the continuing nature of consent decrees, 

502 U.S. at 380-81, and stated that a significant change in law can warrant 

modification. Id. at 384.  Moreover, the Court made clear that a ―consent decree 

must . . . be modified if . . . one or more of the obligations placed upon the parties 

has become impermissible under federal law.‖  Id. at 388.  While this rule was 

applied in Rufo and by this Court with regard to prospective relief under Rule 

60(b)(5), Duluth III, 702 F.3d at 1153-54, the Supreme Court‘s categorical 

statement about modifying consent decrees is highly relevant here, where as-yet 

unperformed obligations on the Band have ―become impermissible under federal 

law.‖   
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 As to the merits of the federal policy embodied in IGRA, the City argues 

that when Congress said that an Indian tribe must be the ―primary beneficiary‖ of 

Indian gaming, it did not intend that a tribe must be the ―sole‖ beneficiary.  City 

Br. at 32-33.  The City further argues that Congress separately said that one of the 

several permissible uses of ―net revenues‖ from a tribal gaming operation is ―to 

help fund operations of local government agencies.‖  Id. at 32 (quoting 25 U.S.C. 

§2710(b)(2)(B)(v)).  From this, the City makes a long leap of logic to conclude that 

―Congress clearly intended for local governments to be beneficiaries of tribal 

gaming.‖  Id. at 33.   

Nothing in IGRA supports this claim. Nowhere in the Act does Congress 

suggest that local governments are to be ―beneficiaries‖ of Indian gaming.  To the 

contrary, Congress could not have been clearer in stating that the purpose of the 

Act is to ―provide a statutory basis for the operation of gaming by Indian tribes as a 

means of promoting tribal economic development, self-sufficiency, and strong 

tribal governments,‖ 25 U.S.C. §2702(1); see also id. §2701(4); ―ensure that the 

Indian tribe is the primary beneficiary of the gaming operations,‖ id. §2702(2); and 

―protect such gaming as a means of generating tribal revenue.‖ Id. §2702(3) 

(emphasis added).  There is no indication in the text or history of the statute that 

Congress enacted IGRA as a means of implementing a federal policy to promote 
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economic development for local governments, or as a way for local governments to 

generate revenues from Indian gaming.  

Most importantly, the permission given to tribes to use gaming revenues to 

―help fund‖ local government operations cannot be read so expansively as to 

frustrate the mandate in section 2710(b)(2)(A) that tribes must hold the ―sole 

proprietary interest‖ in an Indian gaming operation.  It would make no statutory 

sense to allow a tribe to funnel so significant a share of its gaming revenues to a 

local government as to nullify Congress‘ intent that the tribe must retain the ―sole 

proprietary interest‖ in the gaming operation.
12

  As the NIGC concluded in the 

NOV: 

While funding local government operations is an allowable use of net 

gaming revenue, in this instance the payments to the City are from 

gross gaming revenue. More importantly, just because it may be a 

proper use does not mean that the 1994 Agreements conform to 

IGRA‘s mandate that the Band have the sole proprietary interest in its 

gaming activity.  IGRA‘s sole proprietary interest mandate is violated 

by the high amount of revenue being conveyed to the City, the length 

of the term of the 1994 Agreements, and the City‘s right of control 

over the regulation of the gaming under the 1994 Agreements. 

 

A238-239.   

 The City stretches logic and statutory language too far in contending that 

Congress really enacted IGRA to benefit cites as well as tribes.  In any event, the 

                                                 
12

  More typically, payments to local governments are in much smaller 

amounts, and intended only to offset increased costs borne by those governments 

caused by the presence of casinos nearby.  See Band Br. at 32 n.12. 
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failure of the district court to consider IGRA‘s policies at all is the core error in the 

decision below, because it is contrary both to this Court‘s instructions, and to the 

long recognized principle that the consent decree at issue here ―must further the 

objectives‖ of the statute it is based on (in this case, IGRA), Frew, 540 U.S. at 437, 

or be modified to do so.   

IV. The District Court Made Multiple Errors of Law with Regard to Its  

 Consideration of the Factors Listed by This Court. 

 

 As set out in the Band‘s opening brief, the district court made several errors 

of law in the factors it did consider pursuant to this Court‘s instructions.  Band Br. 

at 34-55.  The City‘s arguments do not alter this conclusion. 

 A.   Retroactivity.   

 It was error for the district court to conclude that it would be an 

―impermissible retroactive application‖ of the 2011 NOV to grant relief to the 

Band with regard to the 2009-2011 withheld ―rent‖ payments.  Add.11;
13

 see Band 

Br. at 37-44.  Retroactivity was not one of the ―factors‖ listed by this Court in 

Duluth III; indeed, this Court expressly stated that ―the NIGC had the power to 

change its position. . . .‖  Duluth III, 702 F.3d at 1155.    

 Much of the City‘s argument here is a misdirected attack on the NOV itself.  

In fact, the City argues that granting Rule 60(b)(6) relief ―would condone the 

                                                 
13

    ―Add.__‖ refers to the Addendum to the Band‘s Opening Brief, which 

contains the district court‘s opinion. 
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NIGC‘s unlawful assumption of authority that violates federal law.‖  City Br. at 

25.  So too, the City argues that ―the NIGC‘s authority to apply a new 

interpretation retroactively does not exist.‖  Id. at 29.  In short, the City contends 

that because the NIGC had previously approved the 1994 Agreements, it could not 

change its mind in 2011 (based on a new interpretation of the ―sole proprietary 

interest‖ standard) and engage in ―retroactive reversal of a previously approved 

contract.‖  Id. at 30.  

 These are all arguments to be made to the federal court in Washington, DC.  

They are not questions that go to whether the Band is entitled to relief under Rule 

60(b)(6)—given this Court‘s finding that the NOV ―represents a change in law for 

the purposes of Rule 60(b).‖  Duluth III, 702 F.3d at 1153.     

 The City‘s argument also proves too much.  In remanding this case to the 

district court for further consideration, this Court necessarily concluded in Duluth 

III that retrospective relief under Rule 60(b)(6) for the withheld ―rent‖ payments 

might be permissible: ―A change in governing law can represent so significant an 

alteration in circumstances as to justify both prospective and retrospective relief 

from the obligations of a court order.‖  Id. at 1154.  The City‘s argument that Rule 

60(b)(6) relief must be impermissible solely because it is ―retroactive‖ is thus 

foreclosed by this Court‘s prior ruling.   
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 The City cites Bowen v. Georgetown University Hospital, 488 U.S. 204, 208 

(1988), which the district court also relied on, for the proposition that ―changes in 

law do not ordinarily have retroactive effect.‖ Add.10. But the district court (and 

now the City) take this sweeping statement from Bowen of out context, because it 

was meant to apply only to rulemaking proceedings, not to adjudications.  In the 

case of adjudications, changes in law can have retroactive effect.  E.g., Minnesota 

Licensed Practical Nurses Ass’n v. NLRB, 406 F.3d 1020, 1026 (8th Cir. 2005). 

 The City tries to distinguish Practical Nurses, City Br. at 28-30, but even 

under the City‘s alternate reading, retroactive application of an adjudicatory ruling 

is not precluded per se.  Indeed, the presumption is in favor of retroactive 

application of a new decisional rule ―unless the result would be manifestly unjust.‖ 

Ryan Heating Co. v. NLRB, 942 F.2d 1287, 1288-89 (8th Cir. 1991); see also 

Practical Nurses, 406 F.3d at 1026.  In any event, the debate about whether the 

NIGC does or does not have authority to issue ―retroactive‖ adjudicatory rulings, 

and whether it properly did so in the case of the 2011 NOV, is a question before 

the court in Washington, and not before this Court.
14

 

                                                 
14

    While the City concedes that Congress gave the NIGC express authority to 

apply IGRA retroactively to the review of ordinances and agreements made prior 

to its enactment, City Br. at 27 (citing 25 U.S.C. §2712), the City contends that 

once pre-IGRA ordinances or agreements have been reviewed and approved, ―the 

NIGC‘s authority under Section 2712 ends.‖ City Br. at 28.  To be sure, section 

2712 itself may not continue to apply, but that provision demonstrates Congress‘ 

clear intent for IGRA to apply to agreements and ordinances that pre-dated its 
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 For purposes of this case, this Court has already held that the issuance of the 

NOV in 2011 was a ―change in law‖ that affected the 1994 consent decree.  Duluth 

III, 702 F.3d at 1153.  And it has already held that Rule 60(b)(6) relief can be 

―retrospective.‖  Id. at 1154.   

  Finally, the City also tries to distinguish In re Pacific Far East Lines, Inc., 

889 F.2d 242 (9th Cir. 1989).  The City‘s efforts are futile, since this Court has 

already determined that In re Pacific is relevant to the grant of retrospective relief 

under Rule 60(b)(6), and discussed its relevance in some detail.  See Duluth III, 

702 F.3d at 1154.
15

   

 Indeed, as we previously pointed out, Band Br. at 42-43, In re Pacific 

supports a much more robust form of retrospective relief than is at issue here.  In 

that case, a company that had already paid money to the government pursuant to a 

court order was granted a refund of the monies already paid, based on the 

                                                                                                                                                             

enactment. Moreover, even after section 2712 no longer applies, the NIGC does 

not lose its ongoing responsibility to monitor, oversee and regulate Indian gaming 

activities.  See, e.g. 25 U.S.C. §§2705, 2706(b).   
 
15

   The City argues that the statute in In re Pacific expressly gave the law 

retroactive effect. City Br. at 30.  But so too here, the NOV expressly provided it 

should have retroactive effect, directing the Band to cease operating pursuant to the 

1994 Agreements and applying its directive ―to the entire 42 year term of the 1994 

Agreements.‖ A246.  The City also argues that In re Pacific ―did not involve 

vested rights.‖  City Br. at 31.  But it did in the sense that the City uses the term 

here—a fee had accrued and there was an ―amount due‖ to the government.  889 

F.2d at 243.  Nonetheless, the Ninth Circuit held the payment should be refunded 

in light of the subsequent change in law.   
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retrospective application of a later law that imposed a cap on such payments.  The 

Band here is not seeking a refund of monies already paid, but simply relief to 

forestall the making of a payment not yet made.       

Notwithstanding this Court‘s discussion of In re Pacific as relevant here, the 

district court failed to analyze it, or even to mention it.  Both the City and the 

district court ignore the crux of the Ninth Circuit‘s analysis. To decide whether to 

grant retrospective Rule 60(b)(6) relief, the Ninth Circuit looked at the policy 

objectives of the federal statute:  

The useful question, it seems to us, is not whether Congress 

contemplated this exact situation, but rather whether the broad intent 

of Congress in passing the 1984 RSEF Act‘s $200,000 limitation 

would be served by requiring a refund of the fees already paid in 

excess of that sum.  

 

889 F.2d at 246. The Ninth Circuit then examined the statute‘s legislative history 

and concluded that ―[a] refund in this case clearly serves the congressional intent to 

maximize returns to the creditors.‖ Id. at 246-47. In the same fashion, this Court 

directed the district court to consider whether retrospective relief under Rule 

60(b)(6) would further the Congressional purpose of ―ensur[ing] that the primary 

beneficiaries of Indian gaming operations … be the tribes themselves.‖ Duluth III, 

702 F.3d at 1155. The district court‘s failure to do so was an abuse of discretion 

and In re Pacific further highlights the error in the district court‘s analysis.  
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B. Finality. 

 As set out in the Band‘s opening brief, the district court erred in relying on 

Collins v. City of Wichita, 254 F.2d 837, 839 (10th Cir. 1958), for the proposition 

that ―litigation must end some time.‖  Add.9.  As we pointed out, Collins is a 

particularly inapt analogy to this case since in Collins, pipes were installed in the 

ground in reliance on the final judgment in a land condemnation case, whereas 

here the payments at issue under the consent decree have not yet been made.  Band 

Br. at 35-37.  In short, while the status quo in Collins was changed in reliance on 

the final judgment at issue, the same is not true here.  

 The City responds by asserting that ―both parties changed their legal 

positions in 1994 in reliance on the entry of judgment and proceeded to operate 

under the amended agreements for over 17 years.‖  City Br. at 35.  But this general 

statement says nothing about the specific issue here with regard to the withheld 

2009-2011 ―rent‖ payments, and it says nothing about the dramatic difference 

between the facts here and the facts in Collins, a difference that makes the district 

court‘s heavy reliance on Collins inappropriate.   

 The focus of this motion is whether the Band is entitled to relief from having 

to make the withheld ―rent‖ payments—payments which have not yet been made.  

The City‘s focus on the fact that the parties ―proceeded to operate under the 

amended agreements for over 17 years‖—i.e., that the Band did make payments to 
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the City for the 15 years prior to 2009—is precisely what is not at issue here.  The 

Band is not seeking relief to recover those payments (or, in Collins’ terms, to dig 

up the pipes).  The City‘s response on the finality issue is, at bottom, non-

responsive.   

 C. “Executed” Judgment. 

 In our opening brief, the Band explained how the district court erred in 

concluding that the 1994 consent decree had been ―executed‖ with regard to the 

withheld 2009-2011 payments, which the court treated as a ―significant factor‖ in 

denying relief under Rule 60(b)(6).  In particular, the district court relied not only 

on Collins for this conclusion, but also on Hall v. Warden, 364 F.2d 495 (4th Cir. 

1966) and Ritter v. Smith, 811 F.2d. 1398 (11th Cir. 1987).  All three cases, we 

previously argued, in fact showed that the 1994 consent decree had not been 

―executed‖ with regard to the 2009-2011 payments, precisely because those 

payments have not yet been made.  Band Br. at 44-49.   

 The City conflates the issue of whether the 2009-2011 payments accrued, 

with the issue of whether the consent decree has been executed, i.e., whether the 

―accrued‖ obligations have been paid.  City Br. at 36 (―Here, the Band‘s legal 

obligation to make the first term payments accrued prior to the NIGC‘s action.‖).  

There is no question that the payments ―accrued‖ quarter-by-quarter as time 

passed, but that accrual does not constitute ―execution‖ of the judgment.  In Ritter, 
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the Eleventh Circuit found that a judgment requiring re-sentencing—an accrued 

obligation—―had not been executed‖ because the re-sentencing had not yet taken 

place.  Ritter, 811 F.2d at 1401-02.  So too here, the obligation to make the 2009-

2011 payments had accrued prior to the NOV, but the obligation has not yet been 

executed.   

 The City argues that ―unlike Ritter, no change in law had occurred before 

the Band could make the payments.‖  City Br. at 36.  This is a non sequitur.  The 

State in Ritter could have re-sentenced the defendant before the change in law 

occurred, but it did not do so; just as here, the Band could have made the 2009-

2011 payments before the NOV issued, but did not.  In other words, the question is 

not whether the obligation could have been satisfied prior to the change in law, but 

whether it was satisfied.  And here, like in Ritter, but unlike in Collins and Hall, it 

was not.  The judgment remains unexecuted. 

V. This Case Presents “Exceptional Circumstances.” 

 

 While Rule 60(b)(6) relief ―remains an extraordinary remedy for exceptional 

circumstances,‖ Duluth III, 702 F.3d at 1155 (quotations omitted), this case 

satisfies that standard, precisely because the change in law occasioned by the NOV 

―made illegal what the earlier consent decree was designed to enforce.‖  Id. at 

1153.  
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The Band withheld payments beginning in 2009 because of its good faith 

concern that the 1994 Agreements embodied in the consent decree no longer 

complied with the law, and that to continue to make ―rent‖ payments would be 

illegal, a result that was foreseeable at the time and that proved to be correct when 

the NIGC examined the issue.
16

   

 For the Band to make additional payments to the City in compliance with the 

consent decree would require the Band to engage in actions that have been ―made 

illegal.‖  That is as true for the 2009-2011 payments that have accrued but have not 

yet been paid, as it was for the post-2011 payments from which the district court, 

with this Court‘s approval, granted relief. 

 And just as it was with regard to the post-2011 payments, the Band is again 

faced with the obligation imposed by the consent decree to make ―illegal‖ 

payments.  While the Band cannot be punished for ―obeying a court order‖ by 

making the withheld payments to the City, id. at 1155, the Band would still be 

taking an action that has been deemed contrary to law by the agency charged with 

                                                 
16

  Although the City contends that it had no notice of the NIGC‘s change in 

law, City Br. at 38-39, this Court has already rejected the City‘s ―notice‖ claim and 

found that ―[b]y the time the Band began withholding rent in 2009, the City was on 

notice that the NIGC‘s views on the validity of the 1994 agreement might well 

have changed.‖ Duluth III, 702 F.3d at 1155.  The district court on remand agreed.  

Add.20.  The City responds by arguing that this Court ―misse[d] the point,‖ City 

Br. at 38, but the question this Court viewed as relevant is whether the July 2011 

NOV decision was foreseeable in August 2009 when the Band stopped paying rent.  

And this Court concluded that it was.   
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enforcing IGRA.  The Band is caught between the obligation imposed by the 

consent decree and the change in law wrought by the NOV that makes fulfillment 

of that obligation a violation of law. 

Only the relief sought here under Rule 60(b)(6) can remedy this dilemma.  

Such relief also most faithfully adheres to the intent of Congress in enacting IGRA.  

The City has been amply compensated by the payments made to date.  The 

requirements of IGRA and the important federal policies expressed in IGRA—to 

ensure that the revenues from Indian gaming inure to Indian tribes so they can 

address the embedded conditions of poverty that have plagued Indian people—

would plainly be frustrated by requiring additional payments to the City, and thus 

would be best served by a grant of relief here.  And for the reasons described 

above, such relief, in these exceptional circumstances, most closely approximates 

justice.         

VI.  Conclusion 

 This Court should reverse the ruling below and remand with directions for 

the district court to grant the Band relief from the obligation to pay the funds 

withheld for 2009 to 2011.  Alternatively, the Court should correct the errors of 

law made by the district court and remand for further proceedings consistent with 

this Court‘s ruling. 
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