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SUMMARY OF THE CASE 

 In City of Duluth v. Fond du Lac Band of Lake Superior Chippewa, 702 F.3d 

1147 (8th Cir. 2013), this Court reversed the district court‘s denial of relief to the 

Fond du Lac Band under Fed.R.Civ.P. 60(b)(6), from provisions of a 1994 consent 

decree requiring the Band to make quarterly ―rent‖ payments to the City of Duluth 

relating to a gaming operation owned by the Band in the City.   

 The Band‘s request sought relief from making payments that accrued in 

2009 to 2011 but were withheld by the Band because of the Band‘s belief that the 

payments would be illegal under federal law, a position that was confirmed by a 

2011 decision of the National Indian Gaming Commission, which concluded that 

the consent decree incorporated City-Band contracts that violate federal law.  In its 

earlier decision, this Court corrected the district court‘s erroneous reading of Rule 

60(b)(6), specified a series of ―factors‖ for the court to consider, and remanded the 

case for further proceedings. 

 On remand, the district court again denied relief, but again made several 

errors of law in considering—and failing to consider—the factors specified by this 

Court, including federal policy relating to Indian gaming, and the nature of the 

retroactivity and finality issues that are relevant here. 

 Given the complicated history of the case and the multiple legal errors made 

by the lower court on remand, the Band requests 15 minutes of oral argument. 
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JURISDICTIONAL STATEMENT 

 

The district court‘s jurisdiction was based on 28 U.S.C. §1331 and §1362 

and on a consent decree issued by the court in 1994 in Fond du Lac Band of Lake 

Superior Chippewa Indians v. City of Duluth, No. 5-94-82 (D. Minn. 1994), in 

which the court retained continuing jurisdiction over the decree.  A131-136.
1
 

This appeal is from a decision of the district court (following remand from 

this Court in City of Duluth v. Fond du Lac Band of Lake Superior Chippewa, 702 

F.3d 1147 (8th Cir. 2013)) denying the Fond du Lac Band‘s motion under 

Fed.R.Civ.P. 60(b)(6) for relief from a portion of the 1994 consent decree. This 

Court has jurisdiction over an appeal from a decision denying Rule 60(b) relief.  

See City of Duluth v. Fond du Lac Band of Lake Superior Chippewa, Nos. 11-

3883, 11-3884 (8th Cir. Order of Jan. 31, 2012); accord Kansas City S. Ry. Co. v. 

Great Lakes Carbon Corp., 595 F.2d 431, 433 (8th Cir. 1979).   

The district court‘s decision was issued on October 8, 2013, Add.1-23, and 

this appeal was timely filed on November 4, 2013. 

 

 

 

                                                 
1
  Citations to ―A__‖ are to the pages of the Appendix.  The decision of the 

district court is reproduced in the Addendum, cited as ―Add.__.‖ 
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STATEMENT OF THE ISSUES 

 The issues on appeal are: 

 

 1. Whether the district court erred in failing to follow this Court‘s 

direction to consider the federal policy of the Indian Gaming Regulatory Act—that  

a tribe must be the ―primary beneficiary‖ of any Indian gaming operation—in 

denying relief to the Band under Rule 60(b)(6) from a consent decree that requires 

the Band to pay the City $10.4 million in gaming revenues, in addition to $75 

million the Band has already paid?  

Cases:  City of Duluth v. Fond du Lac Band of Lake Superior Chippewa, 702 

F.3d 1147 (8th Cir. 2013); Rufo v. Inmates of Suffolk Cnty. Jail, 502 

U.S. 367 (1992).  

 

 2. Whether the district court erred as matter of law in concluding that 

principles of finality and retroactivity preclude the grant of relief from a consent 

decree that requires the Band to make a $10.4 million payment to the City that it 

has not yet made? 

Cases:  Collins v. City of Wichita, 254 F.2d 837 (10th Cir. 1958); Ritter  v. 

Smith, 811 F.2d. 1398 (11th Cir. 1987); Minnesota Licensed 

Practical Nurses Ass’n v. NLRB, 406 F.3d 1020 (8th Cir. 2005); In 

re Pacific Far East Lines, Inc., 889 F.2d 242 (9th Cir. 1989). 

 

 3. Whether the district court erred in concluding that the consent decree 

at issue has been ―executed,‖ and that this was a ―significant factor‖ in denying 

relief under Rule 60(b)(6), even though the payments at issue required by the 

decree have not yet been made?   
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Cases:  Ritter v. Smith, 811 F.2d. 1398 (11th Cir. 1987); Collins v. City of 

Wichita, 254 F.2d 837 (10th Cir. 1958); Hall v. Warden, 364 F.2d 

495 (4th Cir. 1966). 

 

 4. Whether the district court erred in concluding that the agency‘s 

―initial approval‖ of the City-Band arrangement and its subsequent change of 

position warrant denial of relief under Rule 60(b)(6), even though a ―change in 

law‖ is a basis for such relief? 

Cases:  City of Duluth v. Fond du Lac Band of Lake Superior Chippewa, 702 

F.3d 1147 (8th Cir. 2013). 

 

 5. Whether the district court erred in concluding that the City‘s 

purported ―reliance‖ on continued receipt of payments from the Band warrants 

denial of relief under Rule 60(b)(6) even though this Court and the district court 

both concluded the City was on notice that the payments might be illegal under 

federal law at the time the Band first began to withhold the payments?   

Cases:  City of Duluth v. Fond du Lac Band of Lake Superior Chippewa, 702 

F.3d 1147 (8th Cir. 2013). 
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STATEMENT OF THE CASE 

 The relationship between the Band and the City from which this appeal 

arises has been discussed in previous opinions by this Court
2
 and by the district 

court.
3
 

 1. The 1986 Agreements. 

In 1986, the City of Duluth and the Fond du Lac Band of Lake Superior 

Chippewa, a federally recognized Indian tribe, entered into a series of agreements 

to establish a joint venture to operate a gaming facility on Indian land in downtown 

Duluth. Duluth I, 708 F. Supp. 2d at 893-94. These agreements created a jointly 

controlled ―Duluth-Fond du Lac Economic Development Commission‖ to own and 

operate the gaming business—the Fond-du-Luth Casino.  Id. 

In contemplation of the agreements, the Band asked the Secretary of the 

Interior to take into trust the casino site, which was land owned by the Band in fee, 

and to have that trust land declared part of the Fond du Lac Reservation. The 

Secretary did so.  A106-107. The 1986 Agreements contained the City‘s approval 

for this. Duluth I, 708 F. Supp. 2d at 893. 

                                                 
2
  See City of Duluth v. Fond du Lac Band of Lake Superior Chippewa, 702 

F.3d 1147, 1150-52 (8th Cir. 2013) (Duluth III). 
 
3
  See City of Duluth v. Fond du Lac Band of Lake Superior Chippewa, 708 F. 

Supp. 2d 890, 893-95 (D. Minn. 2010) (Duluth I) and City of Duluth v. Fond du 

Lac Band of Lake Superior Chippewa, 830 F. Supp. 2d 712, 714-16 (D. Minn. 

2011) (Duluth II). 
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2. The Indian Gaming Regulatory Act.   

In 1988, two years after the City-Band agreements were executed, Congress 

enacted the Indian Gaming Regulatory Act (IGRA), 25 U.S.C. §§2701-2721, ―to 

provide a statutory basis for the operation of gaming by Indian tribes as a means of 

promoting tribal economic development, self-sufficiency, and strong tribal 

governments.‖ Id. §2702(1).  Congress made IGRA applicable to all Indian-

gaming operations, including those—like the Fond-du-Luth Casino—that pre-

dated IGRA‘s enactment.  Id. §2712.  It also established a federal regulatory body, 

the National Indian Gaming Commission (NIGC), to administer and enforce the 

Act.  Id. §2702(3).   

Among other requirements, IGRA mandates that any tribe conducting bingo 

or casino-type gaming enact a tribal gaming ordinance that must be approved by 

the NIGC.  Id. §2710(a), (d).  The ordinance must require the tribe to ―have the 

sole proprietary interest and responsibility for the conduct of any gaming activity.‖ 

Id. §2710(b)(2)(A). IGRA vests the NIGC with authority to enforce its 

requirements by imposing civil fines or issuing closure orders.  Id. §2713.  

Following enactment of IGRA, the Band believed that the joint City-Band 

ownership of the Fond-du-Luth Casino had been made illegal by IGRA‘s ―sole 

proprietary interest‖ requirement.  When the City refused to renegotiate the 1986 

agreements, the Band in 1989 filed a declaratory judgment action against the City 
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in federal district court for the District of Minnesota, alleging that the 1986 

agreements violated IGRA.  A108-123.   

The City responded by arguing that only the NIGC could review the 

agreements.  Duluth I, 708 F. Supp. 2d at 894.  At the City‘s request, the court in 

December 1990 dismissed the Band‘s complaint without prejudice, to allow the 

NIGC to conduct that review.  Id; see also A124-130. 

In 1993, the NIGC determined that the 1986 agreements violated IGRA‘s 

―sole proprietary interest‖ requirement and issued a Notice of Violation (1993 

NOV).  Duluth III, 702 F.3d at 1150.  The NIGC found the City-Band joint venture 

to be unlawful because the Band did ―‗not have the sole ownership or control of 

the . . . Casino.‘‖  Duluth I, 708 F. Supp. 2d at 894 (quoting 1993 NOV).  The 

NIGC deferred enforcement action to give the Band and the City an opportunity to 

negotiate a new arrangement.  Duluth III, 702 F.3d at 1150. 

3. The 1994 agreements.   

In 1994, the City and Band restructured their relationship through a series of 

new agreements that modified the terms of the 1986 agreements.  See Duluth I, 708 

F. Supp. 2d at 894-95.  The NIGC approved the modified agreements and, at the 

request of the parties, the district court then entered them in toto as a consent 

decree, expressly retaining continuing jurisdiction over matters arising under the 

decree.  Duluth III, 702 F.3d at 1151; A136. 
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The 1994 agreements provided that the Band was to pay the City (through 

the Fond-du-Luth Commission) 19% of the Casino‘s gross revenues from gaming 

machines for an initial term (from 1994 until 2011), with payments for a second 

term (from 2011 to 2036) to be negotiated at the end of the first term.  A157-160. 

These payments were denominated as ―rent‖ for the gaming facility, even though 

the Band is the owner of the facility it was ―renting‖ from the Commission.
4
 

 4. The NIGC‘s refinement of the ―sole proprietary interest‖ rule.   

As early as 1999, the NIGC began to give greater attention to enforcement 

of the statutory requirement that tribes retain the ―sole proprietary interest‖ in any 

gaming operation authorized by IGRA.   In 2005, the then-Chairman of the NIGC, 

Phil Hogen, reported to the Senate Indian Affairs Committee that the agency had 

―became more and more concerned about contracts [with Indian tribes] that 

included egregious terms benefitting outside parties rather than tribes.‖
5
   

                                                 
4
  The Band owns the land and building at the Casino site and, pursuant to the 

1986 agreements, leased the gaming facility to the Commission.  Then, pursuant to 

the 1994 agreements, the Band ―rented‖ its facility back from the Commission by 

means of a Sublease.  A145-228. (In May 2012, the Secretary of the Interior 

cancelled the Band‘s 1986 lease to the Commission, an action that the City is 

challenging in federal court.  City of Duluth v. Salazar, No. 12-1116 (D.D.C. filed 

July 6, 2012)).   

 
5
  A284 (Feb. 1, 2005 Letter from Chairman Hogen to Sens. McCain, Dorgan 

and Inouye, noting that ―sole proprietary interest‖ review had begun approximately 

six years earlier). 

Appellate Case: 13-3408     Page: 16      Date Filed: 12/27/2013 Entry ID: 4109099  



 

8 
 

 Beginning in the early 2000s, the NIGC‘s General Counsel issued a series of 

opinion letters finding that various contractual arrangements between gaming 

tribes and non-Indian parties—particularly those involving payments based on a 

percentage of gaming revenues—violated the ―sole proprietary interest‖ 

requirement.  Specifically, the General Counsel concluded that where a non-Indian 

party takes little risk, makes little capital investment and receives compensation in 

the form of a percentage of gaming revenues that is disproportionate to any 

services provided, the non-Indian party has an impermissible ownership interest in 

a tribe‘s gaming activity.  See A241-242; see also, e.g., A271-282, A290-309, 

A338-384.  Between 2000 and 2009, the NIGC‘s General Counsel issued more 

than 50 opinions on this topic, and the agency took several enforcement actions.  

A241.
6
 

5. Duluth I:  the start of the current litigation.   

Between 1994 and 2009, the Band paid the City approximately $75 million 

in ―rent‖ for the gaming facility, based on the City‘s 19 percent share of gross 

revenues from gaming machines.  Duluth III, 702 F.3d at 1151; A332.   In 2009, in 

light of the growing number of published NIGC decisions invalidating similar 

arrangements, the Band concluded that the law regarding IGRA‘s ―sole proprietary 

                                                 
6
    These NIGC opinion letters dating back to 2004 are available at 

http://www.nigc.gov/Reading_Room/Sole_Proprietary_Interest_Letters.aspx.  
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interest‖ requirement had substantially changed since 1994, and that the City-Band 

agreements violated the law as it was being construed by the NIGC.   Accordingly, 

the Band stopped its ―rent‖ payments to the City because it believed that making 

any further payments would be illegal under IGRA, and would therefore violate the 

Band‘s fiduciary duty to its members and jeopardize the Band‘s operation of the 

Casino.  A313-315, ¶¶15-20; see also A285 (2005 Hogen letter stating ―any 

agreement that violates IGRA‘s sole proprietary interest requirement places the 

tribe at risk of fines and closure of its casino.‖).
7
 

The City then filed suit against the Band in federal district court in 

Minnesota to enforce the 1994 agreements.  A26-38.  The Band answered and 

counterclaimed, challenging the legality of the payments required by those 

agreements.  A39-64.  In April 2010, the district court ruled that the 1994 

agreements were binding on the parties as a consent order, but that the order was 

subject to modification under Fed.R.Civ.P. 60(b) if the NIGC itself were to 

conclude that the law had changed and that the agreements violated IGRA.   

Duluth I, 708 F. Supp. 2d at 896-902.    

 

                                                 
7
  In addition, the Band in early 2009 withheld $561,047.59 in ―rent‖ payments 

to the City after being informed by its accountants that it had overpaid the City that 

amount in ―contra-revenues‖ between 1994 and the last quarter of 2008.  A315, 

¶18.  The City disputes this overpayment, but for purposes of the Band‘s motion 

for relief under Rule 60(b)(6), the unpaid contra-revenue funds are the same as the 

withheld rent.  A81. 
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6. The NIGC‘s 2011 Notice of Violation.   

The Band then sought review of the 1994 agreements by the NIGC.  The 

NIGC granted the Band‘s request for review and both parties thereafter submitted 

extensive briefs and materials to the agency.  A234-235. 

On July 12, 2011, ―[b]ased on a thorough review of the parties‘ submissions 

and the 1994 Agreements,‖ the NIGC ―conclude[d] that the 1994 Agreements, as 

written and as implemented, violate IGRA‘s mandate that the Band retain the sole 

proprietary interest in and responsibility for its gaming activity‖, A235, and issued 

a Notice of Violation (2011 NOV)  against the Band.  A229-247.     

The NIGC concluded that the 1994 agreements were illegal because (i) the 

level of compensation paid by the Band to the City, coupled with (ii) the City‘s 

degree of control over gaming operations and (iii) the lengthy term of the 

agreements, gave the City an impermissible proprietary interest in the Fond-du-

Luth Casino.  A235-239. 

In particular, the NIGC found that the 19% of gross profits paid to the 

City—which totaled approximately $75 million up to 2009—was equivalent to 

between 26.6 percent and 33.5 percent of the net profits.  A244.  It found that the 

City, in return, had made no capital investment in the Casino since 1994, nor had 

any on-going financial or other risk.  A237-245.  The NIGC said, ―The Band is 

paying rent on a property it already owns and, according to the Summary Appraisal 
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Report supplied by the Band, for a far higher rental rate than market rental rates.‖  

A235; see also A392.
 8
    

Further, the NIGC concluded that the City did not provide any services to 

the Casino beyond the municipal services provided to any other citizen or business 

located in the City.  A245.  The NIGC, applying its precedent, also found that the 

intangible value of the City‘s support in 1986 for the Secretary‘s trust acquisition 

of the Casino site was not the type of quantifiable economic benefit that would 

justify a revenue sharing arrangement.  A238 (―support of a trust acquisition is not 

of tangible economic benefit justifying a share of gaming revenue‖). 

                                                 
8
  A January 2010 affidavit submitted to the district court in Duluth I makes 

the same point.  The affidavit by Kevin Washburn, who was formerly the general 

counsel of the NIGC and currently is the Assistant Secretary for Indian Affairs of 

the Department of Interior, states: 

 

In the agreements in this case, the parties seem to have worked very 

hard to evade federal regulatory requirements.  They did so, in part, 

by creating an unusual business structure in which the Band leased its 

own trust land to a third party which then sub-leased the land back to 

the Band.  As a result, the Band is paying millions of dollars of “rent” 

each year to lease land that it already owns.  Moreover, the so-called 

“rent” that the Band is paying for the lease of its land is unrelated to 

the value of the land, and is likely to be many times higher than the 

market value of the land being “rented,” suggesting that the 

agreements in this case create . . . a sham transaction designed to pay 

something other than “rent.”  This agreement is highly unusual, and 

ought to have been highly suspicious.   

 

A249 (emphasis in original). 
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Evaluating these elements in light of its prior rulings, the Commission 

concluded that because of ―the high level of compensation, coupled with a long 

term as well as control over the gaming regulation,‖ the 1994 Agreements ―violate 

IGRA‘s mandate that the Band retain the sole proprietary interest in and 

responsibility for the gaming activity.‖  A242-243.   The NIGC added that ―[a] 

reduction in the fee will not remedy fees paid over the last 17 years.‖  A236; 

Duluth II, 830 F. Supp. 2d  at 723. 

The NIGC directed the Band to ―cease performance under the 1994 

Agreements of those provisions identified in this NOV as violating IGRA. This 

applies to the entire 42 year term of the 1994 Agreements.‖  A246 (emphasis 

added).  It also said that continued performance ―may result in the assessment of a 

civil fine against the Band‖ and ―in the issuance of an order of temporary closure.‖  

A247.  

7. Duluth II: the district court‘s November 2011 Rule 60(b) decision.   

Because the issuance of the 2011 NOV constituted a change in law that 

created extraordinary circumstances, the Band promptly filed a motion under Rules 

60(b)(5) and (6) for relief from the 1994 consent decree.  The Band argued that it 

could not comply with both the consent decree, which incorporated verbatim the 

1994 agreements, and with the NIGC‘s ruling directing the Band to ―cease 

performance under the 1994 Agreements.‖  Duluth II, 830 F. Supp. 2d at 716.   
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The district court agreed that prospective relief under Rule 60(b)(5) was 

appropriate, and relieved the Band from any obligation to make ―rent‖ payments to 

the City from the July 2011 date of the NOV forward.   Id. at 719-26.   The district 

court, however, denied the Band‘s request for relief to require the City to return the 

$75 million in ―rent‖ the Band had already paid from 1994 until it began to 

withhold payments in 2009.  Id. at 726-27.   

With regard to the approximately $10.4 million in payments that the Band 

had withheld from 2009 until the date of the NOV in 2011, the district court also 

denied the Band‘s request to be relieved of the obligation to now pay that money to 

the City.  The district court concluded that such relief would be ―retroactive‖ and 

therefore was not available under Rule 60(b)(5).  Id.  It also denied that same 

request for relief under Rule 60(b)(6), finding that a party cannot get relief under 

that provision if it does not meet the criteria for relief under another subpart of 

Rule 60(b).  Id. at 728. 

The Band appealed from the portion of the decision denying it relief with 

regard to the withheld payments for 2009 to 2011.  The Band did not appeal the 

district court‘s denial of relief with regard to obtaining a return of the $75 million it 

had already paid to the City from 1994 to 2009.  The City cross-appealed from the 

portion of the decision relieving the Band from any obligation to make payments 

after 2011.  
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8. Duluth III: this Court‘s January 2013 decision.   

In January 2013, this Court affirmed the district court‘s ruling that the NOV 

constituted a change in law that warranted prospective relief from the 1994 consent 

order under Rule 60(b)(5).  Duluth III, 702 F.3d at 1152-54.  The Court agreed 

with the district court that ―a binding adjudication by a federal agency, which has 

been tasked with interpreting and enforcing a statute enacted by Congress, 

represents a change in the law for purposes of Rule 60(b).‖  Id. at 1153.      

This Court also reversed the district court‘s denial of the Band‘s request for 

relief with regard to the withheld ―rent‖ payments for 2009 to 2011, and remanded 

for further proceedings.  Id. at 1154-56.  This Court held that the district court had 

erred in assuming that retrospective relief under Rule 60(b)(6) is categorically 

foreclosed for claims covered in part by Rule 60(b)(5).  The Court said that ―[t]he 

purpose of Rule 60(b)(6) is to broaden the grounds for relief to encompass 

scenarios not covered by the preceding five subsections,‖ id. at 1155, and that ―[a] 

change in governing law can represent so significant an alteration in circumstances 

as to justify both prospective and retrospective relief from the obligations of a 

court order.‖  Id. at 1154 (citing In re Pacific Far East Lines, Inc., 889 F.2d 242 

(9th Cir. 1989)). 
9
 

                                                 
9
  In February 2013, following this Court‘s decision, the City filed a lawsuit 

against the NIGC under the Administrative Procedures Act challenging the 
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9. Duluth IV: the district court‘s Rule 60(b)(6) decision on the withheld  

  rent.   

   

On remand, the district court, on October 8, 2013, again denied the Band‘s 

request for relief under Rule 60(b)(6) with regard to the 2009-2011 withheld 

payments.  Add.1-23 (Duluth IV).  The court found that several factors favored the 

Band‘s request for relief, including that: (1) the Band acted promptly after the 

NIGC issued its 2011 NOV to seek relief from the 1994 consent order; (2) the 

2011 NOV was closely tied to the 1994 court order and therefore was properly the 

subject of the Band‘s request for relief, and (3) by the time the Band began 

withholding rent in 2009, the City was on notice that the NIGC‘s views on the 

―sole proprietary interest‖ standard had changed.  Add.13-14; Add.19-21. 

On the other hand, the district court concluded that other factors favored 

denial of relief.  The court summarized these, stating:   

(1) the fact that the change in law presented by the July 12, 2011, 

NOV, alone, is insufficient to grant [to the Band] retrospective relief; 

(2) the 1994 consent order is a past, executed judgment on which the 

City has relied; (3) the parties voluntarily and deliberately entered into 

the terms of the 1994 Agreements; (4) the NIGC recommended in 

1994 that Judge Magnuson approve the settlement agreement; and (5) 

the Band has a defense to complying with a valid court order, should 

it face any sanctions by the NIGC. 

 

Add.21. The court concluded that, on balance, these factors ―prevent the Band's 

circumstances from rising to the truly extraordinary level required for Rule 

                                                                                                                                                             

issuance of the 2011 NOV.  That case is pending.  City of Duluth v. Nat’l Indian 

Gaming Comm’n, No. 13-246 (D.D.C. filed Feb. 26, 2013).  
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60(b)(6) relief.‖  Id.  On November 4, 2013 the Band timely filed a notice of 

appeal. 

SUMMARY OF ARGUMENT 

 In implementing this Court‘s instructions in Duluth III, the district court on 

remand made several critical errors of law.  

 Most significantly, the district court failed to consider at all a key factor 

―favoring relief‖ under Rule 60(b)(6), Duluth III, 702 F.3d at 1155, which is the 

federal policy embodied in IGRA that an Indian tribe be the ―primary 

beneficiar[y]‖ of its own Indian gaming enterprise.  Here, payments by the Band to 

the City have already amounted to over $75 million—funds that have not served 

the federal interests of encouraging tribal economic development and self 

sufficiency—yet the district court‘s denial of relief from the 1994 consent order 

has the effect of requiring the Band to divert another $10.4 million in payments 

from tribal coffers to the City.  The district court‘s total failure to weigh in the 

balance the policies of IGRA contravenes this Court‘s express ruling in Duluth III, 

and is by itself an abuse of discretion that warrants reversal. 

 Further, the district court committed important errors of law in analyzing the 

factors it did consider.  First, the court found that relief under Rule 60(b)(6) would 

be an ―impermissible retroactive application‖ of the 2011 NOV, when (a) such 

retrospective relief is clearly permissible under Rule 60(b)(6), a holding this Court 
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already made in Duluth III, 702 F.3d at 1154-55, (b) retroactive application of 

IGRA was expressly authorized by Congress in the statute itself, (c) this Court has 

held that retrospective application of an adjudicatory ruling, as here, (as opposed to 

a new rule that is the product of a rulemaking) is not only permissible but 

―standard,‖ Minnesota Licensed Practical Nurses Ass’n v. NLRB, 406 F.3d 1020, 

1026 (8th Cir. 2005), and (d) the district court did not consider the very attenuated 

and hybrid nature of the ―retroactivity‖ at issue here, where the Band seeks relief 

from having to make a prospective payment in satisfaction of obligations which 

have accrued but not yet been paid. 

 Second, and for similar reasons, the district court made an error of law in 

deeming the 1994 consent decree as ―executed‖ with regard to the withheld 2009-

2011 payments, which the court found to be a ―significant factor‖ in denying relief.  

Yet because the payments have not yet been made, the decree is not yet ―executed‖ 

with regard to those payments.  The court‘s error is best illustrated by the case it 

principally relies on, Ritter v. Smith, 811 F.2d 1398 (11th Cir. 1987), where a court 

had entered a habeas judgment against a State, requiring re-sentencing of a 

defendant, but then granted Rule 60(b)(6) relief to the State when the law changed 

before the new sentencing was accomplished.  The relief was granted in large part 

because the order for a re-sentencing had not yet been ―executed,‖ i.e., the new 

Appellate Case: 13-3408     Page: 26      Date Filed: 12/27/2013 Entry ID: 4109099  



 

18 
 

sentence had not yet been imposed. The same is true here because the payments 

required by the decree have not yet been made. 

 Finally, the district court misapplied several other factors it considered.  The 

NIGC‘s ―initial endorsement‖ of the consent decree should not weigh against 

relief, when it was entirely appropriate for the agency to change its interpretation 

of the statute, and such a ―change of law‖ is a common basis for Rule 60(b) relief.  

And the district court also improperly weighed the City‘s purported ―reliance‖ on 

continued receipt of payments from the Band as a factor against relief, where the 

court cited no evidence of actual reliance by the City (and the record shows none), 

and the City in any event had no basis for reliance, since this Court has already 

found that by the time the Band began to withhold payments in 2009, the City was 

on notice that the continued payments might be illegal.  Duluth III, 702 F.3d at 

1155. 

ARGUMENT 

I. The Standard of Review. 

 A Court of Appeals reviews a district court decision denying relief under 

Fed.R.Civ.P. 60(b) for an abuse of discretion.  Duluth III, 702 F.3d at 1152.   A 

district court abuses its discretion ―when a relevant factor that should have been 

given significant weight is not considered; when an irrelevant or improper factor is 

considered and given significant weight; or when all proper factors and no 
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improper ones are considered, but the court commits a clear error of judgment in 

weighing those factors. . . .  An error of law is necessarily an abuse of discretion.‖  

Id. (internal citations omitted).  

II. The Standard for Relief Under Rule 60(b)(6). 

 Fed.R.Civ.P. 60(b) provides for relief from a judgment when any one of six 

enumerated standards is satisfied.  Relief under one of those standards, Rule 

60(b)(5), is available when ―prospective application of a judgment or order ‗is no 

longer equitable.‘‖  Duluth III, 702 F.3d at 1152 (quoting Fed.R.Civ.P. 60(b)(5)).  

Relief under Rule 60(b)(6), by contrast, is available ―‗for any other reason that 

justifies relief,‘‖  id. (quoting Fed.R.Civ.P. 60(b)(6)), ―‗upon such terms as are 

just,‘ provided that the motion is made within a reasonable time and is not 

premised on one of the grounds for relief enumerated in clauses (b)(1) through 

(b)(5).‖  Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847, 863 (1988) 

(citations omitted); see also Gonzales v. Crosby, 545 U.S. 524, 528-29 (2005).    

As this Court explained in its earlier consideration of this case, although relief 

under Rule 60(b)(6) ―remains an extraordinary remedy,‖ the ―purpose of Rule 

60(b)(6) is to broaden the grounds for relief to encompass scenarios not covered by 

the preceding five subsections.‖   Duluth III, 702 F.3d at 1155.  

 Rule 60(b)(6) is invoked ―to accomplish justice.‖  Klapprott v. United 

States, 335 U.S. 601, 615 (1949).  While the Rule is to be used sparingly, it is 
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intended ―‗to prevent the judgment from becoming a vehicle of injustice‘‖ and it 

―‗is to be construed liberally to do substantial justice.‘‖  Rosebud Sioux Tribe v. A 

& P Steel, Inc., 733 F.2d 509, 515 (8th Cir. 1984) (citations omitted); Harley v. 

Zoesch, 413 F.3d 866, 870 (8th Cir. 2005); Watkins v. Lundell, 169 F.3d 540, 544 

(8th Cir. 1999).  The Rule recognizes that unforeseen changes in circumstances 

may make continued enforcement of a judgment unjust, and that when exceptional 

circumstances bar adequate redress through other mechanisms, relief under Rule 

60(b)(6) is appropriate.  Klapprott, 335 U.S. at 614-15. 

 These principles apply equally, if not with greater force, where the judgment 

at issue is, as here, a consent decree. Although a consent decree embodies an 

agreement of the parties ―and thus in some respects is contractual in nature,‖ it also 

is an agreement that is ―reflected in, and enforceable as, a judicial decree that is 

subject to the rules generally applicable to other judgments and decrees.‖ Rufo v. 

Inmates of Suffolk Cnty. Jail, 502 U.S. 367, 378 (1992).   A consent decree ―is no 

ordinary contract‖ because ―it requires continuing supervision by the district 

court.‖  Evans v. City of Chicago, 10 F.3d 474, 477 (7th Cir. 1993) (en banc).  And 

―a federal court is more than ‗a recorder of contracts‘ from whom parties can 

purchase injunctions.‖  Firefighters v. Cleveland, 478 U.S. 501, 525 (1986) 

(citations omitted).  As this Court has said: 

In a continuing case, a consent decree is not the ―last word‖ of the 

courts in the case, even after the decree itself has become final for 
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purposes of appeal.  Rather, a consent decree is an executory form of 

relief that remains subject to later developments. 

 

Gavin v. Branstad, 122 F.3d 1081, 1087 (8th Cir. 1997).   

 Thus, federal courts ―have always had the inherent equitable power to 

modify consent decrees imposing ongoing injunctive relief.‖  Sweeton v. Brown, 

27 F.3d 1162, 1166 (6th Cir. 1994) (en banc).  Indeed, ―a court errs when it refuses 

to modify an injunction or consent decree in light of‖ changes ―in either statutory 

or decisional law.‖  Agostini v. Felton, 521 U.S. 203, 215 (1997). 

III. The District Court Abused Its Discretion in the Factors It Did—And 

 Did Not—Consider for the Application of Rule 60(b)(6) Relief. 

 

 In its earlier consideration of this case, this Court affirmed the district 

court‘s conclusion that the NIGC‘s 2011 NOV constituted an extraordinary change 

in law.  As such, it warranted modification of the 1994 consent decree under Rule 

60(b)(5) to relieve the Band from the obligation to make future payments to the 

City that would otherwise accrue from 2011 to 2036.  Duluth III, 702 F.3d at 1152-

1154.   

 The Court reasoned that ―the change in law governing Indian gaming‖—the 

issuance of the Notice of Violation—―has made illegal what the earlier consent 

decree was designed to enforce.‖ Id. at 1153.  The Court accordingly applied the 

Supreme Court‘s categorical statement in Rufo ―that a ‗consent decree must  . . .  
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be modified if  . . . one or more of the obligations placed upon the parties has 

become impermissible under federal law.‘‖  Id. (quoting Rufo, 502 U.S. at 388).   

 This Court also reversed the district court‘s construction of Rule 60(b)(6), 

and held that Rule could also provide ―retrospective relief‖ with regard to the 

payments that the Band had withheld from 2009 to 2011: ―To the extent the district 

court‘s decision in this case relied on an assumption that retrospective relief under 

Rule 60(b)(6) is categorically foreclosed for claims covered in part by Rule 

60(b)(5), it abused its discretion.‖  Id. at 1155. 

  This Court then listed ―factors‖ for the district court to consider in deciding 

whether to grant relief under Rule 60(b)(6) for the withheld payments.  The Court 

noted that the district court ―alluded to‖ several factors as to why retrospective 

relief ―might not be appropriate in this case‖: 

 ● the decisions of both the Band and the City to agree voluntarily to the  

  provisions incorporated into the1994 decree;  

 

 ●  the NIGC‘s initial decision endorsing those agreements; and  

 

 ● the NIGC‘s lack of authority to punish a party for obeying a court  

  order.  

  

Id.  On the other hand, the Court listed other ―factors favoring relief to be 

considered‖: 

 ● the fact that ―Congress vested in the NIGC authority for matters  

  relating to the regulation of Indian casinos, 25 U.S.C. §2706, in order  

  to ensure that the primary beneficiaries of Indian gaming operations  

  are the tribes themselves, 25 U.S.C. §§2702(2);‖ and 
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 ● the fact that, by the time the Band began withholding rent in 2009,  

  ―the City was on notice that the NIGC‘s views on the validity of the  

  1994 agreement might well have changed.‖  

 

Id.  The Court held that the district court had ―abused its discretion by not 

examining all the relevant factors, including whether the NOV issued by the NIGC 

on July 12, 2011, changing its earlier position and ordering the Band to cease 

performance under the consent decree, was an ‗exceptional‘ occurrence justifying 

Rule 60(b)(6) relief,‖ id., and remanded the case to the district court to do so.  Id. 

at 1156.   

 On remand, the district court relied on this Court‘s opinion in Duluth III but 

also on the Eleventh Circuit‘s opinion in Ritter v. Smith, 811 F.2d. 1398 (11th Cir. 

1987), to compile a list of factors to consider in determining whether the standard 

for Rule 60(b)(6) relief is met here.  In important respects, however, the district 

court misapplied several of the factors it considered, and failed to consider at all a 

key factor—perhaps the key factor—set forth by this Court.  For those reasons, the 

district court once again abused its discretion in denying relief. 

 A. The District Court Erred By Giving No Consideration to the  

  Policy or Purpose of IGRA.  

 

 The fatal flaw in the district court‘s analysis is that it gave no weight—

indeed, no consideration at all—to the policies of the Indian Gaming Regulatory 

Act, and how those congressional policies and mandates impact the Band‘s request 

Appellate Case: 13-3408     Page: 32      Date Filed: 12/27/2013 Entry ID: 4109099  



 

24 
 

for relief under Rule 60(b)(6).  In its Duluth III remand discussion, this Court made 

clear that one of the ―factors favoring relief to be considered‖ was that ―Congress 

vested in the NIGC authority for matters related to the regulation of Indian casinos 

. . . in order to ensure that the primary beneficiaries of Indian gaming operations 

are to be the tribes themselves.‖  Duluth III, 702 F.3d at 1155 (emphasis added).  

The district court‘s complete failure to consider this ―factor favoring relief‖ is a 

clear abuse of discretion and in itself requires reversal of the decision below.   

  1. A key congressional goal of IGRA was to ensure that tribes  

   are the principal beneficiaries of Indian gaming. 

 

 As this Court noted in Duluth III, ―Indian gaming is an area subject to 

intense federal oversight. . . .‖ Id. at 1153.  The district court, at an earlier phase of 

this case, also recognized that ―Congress enacted the IGRA to promote and 

regulate gaming on tribal lands for the benefit of the tribes. . . .‖  Duluth II, 830 F. 

Supp. 2d at 718 (emphasis added). 

 At the time of IGRA‘s enactment, an increasing number of tribes had 

successfully established bingo operations which, collectively, had generated ―more 

than $100 million in annual revenues to tribes.‖  S. Rep. No. 100-446 at 2 (1988); 

accord H.R. Rep. No. 99-488, at 10 (1986).  Congress found that these gaming 

revenues ―enabled tribes . . . to provide a wider range of government services to 

tribal citizens and reservation residents than would otherwise have been possible.‖  

S. Rep. No. 100-446, at 2.  For gaming tribes, ―the income often means the 
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difference between an adequate governmental program and a skeletal program that 

is totally dependent on Federal funding.‖  Id. at 2-3.  

 But Congress was concerned that non-Indian parties would siphon off 

revenues from tribal gaming operations.  And for that reason, Congress in IGRA 

established a federal mandate that tribes have the ―sole proprietary interest‖ in 

Indian gaming.  The requirement is an express condition of tribal gaming 

ordinances. 25 U.S.C. §2710(b)(2)(A), (d)(1)(A)(ii). Congress imposed this 

requirement to ―ensure that the Indian tribe is the primary beneficiary of the 

gaming operation,‖ id. §2702(2), consistent with the ―principal goal of Federal 

Indian policy [which is] to promote tribal economic development, tribal self-

sufficiency, and strong tribal governments.‖  Id. §2701(4).  This is in recognition 

of the fact that tribal gaming operations had been, and should continue to be, a 

means by which tribes could develop the economic resources to address decades of 

embedded poverty that plagued Indian country.
10

   

                                                 
10

  See Rincon Band of Luiseno Indians v. Schwarzenegger, 602 F.3d 1019, 

1035 (9th Cir. 2010) (―IGRA‘s stated purposes include ensuring that tribes are the 

primary beneficiaries of gaming and ensuring that gaming is protected as a means 

of generating tribal revenue.‖) (emphasis in original); Wells Fargo Bank v. Lake of 

the Torches Econ. Dev. Corp., 658 F.3d 684, 694 (7th Cir. 2011) (―Congress 

enacted [IGRA] to provide a comprehensive regulatory framework for gaming 

operations by Indian tribes that would promote tribal economic self-sufficiency 

and strong tribal governments. . . .Congress explicitly expressed a concern that 

Indian tribes be the primary beneficiaries of fair and honest gaming operations.‖); 

see also H.R. Rep. No. 99-488, at 27-28 (statement of Chairman Udall). 
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 The importance of ensuring that Indian gaming revenues inured to the tribes 

themselves was expressed by all three branches of the federal government.  The 

House Committee on Interior and Insular Affairs, in favorably reporting on a prior 

version of the bill, stated: 

[I]t is clear that in these times of  Federal budget reductions many 

tribes which have traditionally relied on Federal funding to conduct 

their tribal government operations, have found the revenues generated 

from tribal gaming operations on the reservations to be a welcome 

source of funds to replace dwindling Federal funds. As the 

Department of the Interior stated during its testimony on the bill: 

 

Indian reservation gambling provides economic benefit 

to many of the tribes involved, especially those with no 

valuable natural resources or other significant sources of 

income. Tribes have used their bingo income for a 

variety of purposes relating to the welfare of their 

members including . . . payment of medical expenses for 

tribal members, . . . fire department equipment and 

operation, road repairs, and flood control repair. 

 

H.R. Rep. No. 99-488, at 10.  Similarly, the Senate Committee on Indian Affairs 

cited to the Supreme Court‘s then-recent decision in California v. Cabazon Band of 

Mission Indians, 480 U.S. 202 (1987), which likewise recognized the importance 

of Indian gaming to the federal government‘s interest in ―encouraging tribal self-

sufficiency and economic development.‖  S. Rep. No. 100-446, at 3.  

 As the NIGC began implementing IGRA, it found that non-Indian parties 

were undermining this congressional goal by structuring their agreements with 

gaming tribes to avoid IGRA‘s ―sole proprietary interest‖ requirement.  They did 
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so by using various consulting and development agreements that masked violations 

of the statutory mandate.  In his 2005 report to the Senate Committee, NIGC 

Chairman Hogen explained the agency had a responsibility to review these 

alternative arrangements to ensure that they did not violate the expressed 

congressional intent that tribes have the sole proprietary interest in gaming on 

Indian land:   

[T]he Commission [began] to realize that some contractors were 

apparently receiving an ownership interest in tribal casinos because 

they were certainly not providing services worth the enormous sums 

of money they were receiving.    

 

A287 (emphasis added).  Of particular relevance here, the Chairman cited several 

examples where agreements between tribes and non-Indian partners were 

structured for tribes to provide large ―rent‖ payments to the non-Indian interests for 

use of a casino building and equipment, years after the tribe had paid for the 

property in full—in other words, to require the tribes to ―rent‖ back property and 

facilities they already owned.  These ―rent‖ payments sometimes constituted more 

than 30% of the tribe‘s net gaming revenues.  The NIGC Chairman explained the 

illegality of such arrangements: 

In one agreement, for example, the tribe had a 10-year obligation to 

pay its contractor 35% of its net gaming revenues each month as so-

called ―rent‖ for gaming equipment and the casino building, all of 

which the tribe had already paid for in full within the first 6 months of 

the 10-year term. 

. . . .  
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These agreements, and others like them, violate IGRA's sole 

proprietary interest requirement because the developer's compensation 

is paid from the casino's profits, and it is paid in such a way and in 

such quantity as to bear little or no relationship to the value of the 

services provided or to the risk assumed. Rather, profits are 

distributed to the developer as to one with a fractional ownership 

interest—a proprietary interest—in an enterprise and its profits. The 

Commission's review has enabled tribes to avoid such illegal and 

unconscionable agreements and has thus assured that they are the 

primary beneficiaries of their casinos.  

 

A287-A288 (emphasis added).  The NIGC Chairman added: ―the review of 

contracts, both for management contract and sole proprietary interest violations, 

has, without exaggeration, saved Indian tribes tens of millions of dollars.  In so 

doing, review has helped ensure that tribes are the primary beneficiaries of their 

casinos, as IGRA intends, 25 U.S.C. 2702(2).‖  A286.   

  2. The district court’s failure to consider the policies of IGRA  

   as a factor in support of relief under Rule 60(b)(6) strongly  

   disserves federal interests. 

 

 ―Consent decrees entered in federal court must be directed to protecting 

federal interests.‖  Frew v. Hawkins, 540 U.S. 431, 437 (2004).  Accordingly, ―a 

federal consent decree . . . must further the objectives of the law upon which the 

complaint was based.‖  Id. (citing Cleveland, 478 U.S. at 525).    

 There is ―no dispute but that a sound judicial discretion may call for the 

modification of the terms of an injunctive decree if the circumstances, whether of 

law or fact, obtaining at the time of its issuance have changed, or new ones have 

since arisen.‖  Sys. Fed’n No. 91 v. Wright, 364 U.S. 642, 647 (1961); Cleveland, 
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478 U.S. at 527.  Indeed, ―the court cannot be required to disregard significant 

changes in law or facts if it is ‗satisfied that what it has been doing has been turned 

through changing circumstances into an instrument of wrong.‘‖  Sys. Fed’n No. 91, 

364 U.S. at 647 (quoting United States v. Swift & Co., 286 U.S. 106, 114-15 

(1932)).  As a result, and as this Court said in Duluth III, quoting Rufo, ―a consent 

decree must … be modified if … one or more of the obligations placed upon the 

parties has become impermissible under federal law.‖  Duluth III, 702 F.3d at 1153 

(quoting Rufo, 502 U.S. at 388).   

 In short, as the en banc Sixth Circuit said in Sweeton, an ongoing injunction 

must be modified if ―[t]he foundation upon which the claim for injunctive relief 

was built has crumbled.‖  Sweeton, 27 F.3d at 1166; see also id. at 1164 (quoting 

Rufo, 502 U.S. at 390 (―A decision changing or clarifying the law will provide a 

basis for a modification [of a decree] if it demonstrates that the parties ‗based their 

agreement on a misunderstanding of the governing law.‘‖)); Doe v. Briley, 562 

F.3d 777, 782-83 (6th Cir. 2009) (same). 

 When the consent decree was issued in 1994, the parties believed—and the 

NIGC then agreed—that the 1994 modifications made to the original 1986 

contracts brought the City-Band relationship into conformance with the 1988 

change in law occasioned by the enactment of IGRA (and its ―sole proprietary 

interest‖ standard).  But the law changed again in the succeeding years, with the 
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NIGC‘s matured interpretation of that standard.  And in light of that subsequent 

change, the NIGC determined that the 1994 consent decree is, and has been, at 

odds with the objectives of IGRA; in other words, that the consent decree now 

serves to impede rather than further the federal interests embodied in the statute.   

 At stake here is whether the consent decree will nonetheless require the 

Band to pay an additional $10.4 million to the City, where the NIGC has ruled that 

any such additional payment would violate IGRA, and where the payment would 

undermine a key goal of IGRA by siphoning millions of more dollars of Indian 

gaming revenues away from an Indian tribe and to a non-Indian party.  The Band 

has already paid over $75 million in ―rent‖ to the City, pursuant to a contract that 

the NIGC has declared is, and has been, contrary to the law.  The district court‘s 

denial of relief from the 1994 judgment means the Band is required to 

affirmatively compound the quantum of illegal payments it must make by adding 

an additional $10.4 million to the tally, an increase of almost 15 percent. 

 It can hardly be gainsaid that diverting millions more in Casino profits from 

the Band to the City would undermine the congressional goal that the Band be the 

―primary beneficiary‖ of its own gaming operation, 25 U.S.C. §2702(2), as well as 

contravene the federal policy ―to promote tribal economic development, tribal self-

sufficiency, and strong tribal governments.‖  Id. §2701(4).   
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 But in assessing the need for Rule 60(b)(6) relief, the district court gave no 

consideration to the effect on these federal interests of requiring the Band to make 

these additional payments.  Instead, the court substituted its own views about how 

much money is appropriate for the Band to receive from its gaming operation—

stating that the ―Band has benefited substantially from the 1994 Agreements‖ 

because ―[f]rom 1994 to 2009, the Band earned approximately $175 million in net 

profit.  And since the Band stopped payments in 2009, it has profited more than 

$20 million while receiving the City‘s services for free.‖  Add.22.  

 But the policy of IGRA and the federal interests in Indian gaming are not 

simply that tribes should ―benefit[] substantially‖ from Indian gaming even if a 

non-Indian party does so as well; they are that the revenues from Indian gaming 

are to flow to the tribes in order to support tribal economic development and tribal 

governmental services.  After considering the briefs of both the Band and the City, 

and on a comprehensive record, the NIGC did not conclude that the federal 

policies behind IGRA were satisfied because the Band has received ―substantial‖ 

funding from its own casino.  Rather, the agency concluded that the $75 million in 

―rent‖ that the Band has already paid to the City was grossly excessive and wholly 

incommensurate with any services that the City has provided to the Band in return 

for that money.  A235-236.   
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 Indeed, as the NIGC concluded, the City provides no services to the Casino 

beyond the same police and fire protection provided to every other person and 

business in the City.  A245 (―[T]he Casino receives the same level of municipal 

services that any other citizens or business within the City would receive.‖).  It is 

of course true that other persons pay property taxes to support such services and 

the Band does not—which led the district court to observe that since the Band 

stopped making its ―rent‖ payments in 2009, the Band has been receiving services 

from the City ―for free.‖  Add.22.  But the payments required by the consent 

decree are not payments in lieu of property taxes: they are not even denominated as 

such (instead deemed to be ―rent‖), and in any event are wildly disproportionate 

to—in excess of 33 times more than—the property taxes that the Band (or any non-

Indian owner of the casino) would otherwise pay for the same services.
11

  There is 

no federal policy in favor of imposing such a grossly unfair burden on Indian tribes 

to support local government services.
12

 

                                                 
11

  According to the St. Louis County Assessor, the 2009 market value of the 

Fond-du-Luth Casino land and building was $3,618,600, and the property was 

assigned an ―in lieu tax‖ rate of 5%.  A337.  At that assessment and rate, the 

Band‘s total property tax liability for 2010 would have been $180,930.  By 

contrast, the consent judgment requires the Band to pay the City more than $6 

million in ―rent‖ for 2010 alone.   

 
12

  To the contrary, local governments may not refuse to provide municipal 

services to Indians simply because Indian trust property is exempt from property 

taxes.  Shakopee Mdewakanton Sioux Cmty. v. City of Prior Lake, 771 F.2d 1153, 

1156-59 (8th Cir. 1985). And while IGRA permits tribes to use net gaming 
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 Alternatively, the City contends that the payments to it are justified as 

compensation for its support in 1986 for the Secretary‘s trust acquisition of the 

Casino property, which was then owned by the Band in fee.  But the NIGC found 

in the 2011 NOV that the City‘s support for the trust acquisition, and an 

accompanying City promise to the Band of exclusive gaming rights (which in any 

event exceeded the City‘s jurisdiction to grant) were insufficient to justify even the 

$75 million the City has already received, much less an additional $10.4 million.  

A236, A238-239.  

 Finally, while the City argues that it too uses its Casino revenues for 

important governmental purposes, the policy behind IGRA is to further the 

economic development and self-sufficiency of tribal governments, not the 

provision of non-Indian municipal services.  Congress made a clear policy choice 

in IGRA that the financial benefits from Indian gaming are to inure to Indian 

tribes, and only to tribes, so that they and their members might no longer be ―in the 

bottom of a pit in the most affluent nation in the world.‖  H.R. Rep. No. 99-488, at 

27-28 (Statement of Chairman Udall).   

                                                                                                                                                             

revenues ―to help fund operations of local government agencies,‖ 25 U.S.C. 

§2710(b)(2)(B)(v), that provision, as the NIGC concluded in the 2011 NOV, does 

not permit payments which bear no relation to services provided, in derogation of 

IGRA‘s sole proprietary interest requirement. A238-239.  Indeed, agreements 

between other tribes and their local governments illustrate by contrast how grossly 

disproportionate the Band‘s ―rent‖ payments to the City are, when viewed in light 

of what other tribes pay for comparable services from local governments.  A397-

427. 
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 The Band‘s only profitable enterprise is gaming, which it relies upon to fund 

a wide range of essential tribal governmental services that are critical to addressing 

conditions of chronic poverty suffered by its members.  A386-388.  As the 

Supreme Court recognized in Cabazon, Indian gaming often ―provide[s] the sole 

source of revenues for the operation of the tribal government and the provision of 

tribal services.‖  Cabazon, 480 U.S. at 218.    

 It is that paramount federal policy which animates IGRA, but which the 

district court failed to acknowledge or weigh in deciding whether to grant the Band 

relief from the obligation to pay the City an additional $10.4 million pursuant to a 

contractual arrangement that has been declared illegal.  The district court‘s failure 

to consider the Band‘s request for relief in light of these federal interests was 

contrary to the express direction of this Court and, for that reason, an abuse of 

discretion.  

 B.   The District Court Erred in Concluding the “Change in Law”  

  Expressed by the NIGC’s Notice of Violation Was Not a Factor  

  that Supported Relief. 

 

 As directed by this Court, the district court considered whether the ―change 

in law‖ occasioned by the 2011 NOV was ―an exceptional occurrence justifying 

60(b)(6) relief.‖  Add.8-11. 

 In concluding that it was not, the district court reasoned both that there is a 

need for ―finality‖ in litigation, and that the NIGC was not expressly authorized to 
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make ―retroactive‖ rules.  Neither point supports the district court‘s conclusion that 

it would be an ―impermissible retroactive application‖ of the NIGC‘s 2011 NOV to 

grant Rule 60(b)(6) relief for the withheld 2009-2011 payments. 

  1. The court’s “finality” analysis was in error.   

 In concluding that Rule 60(b)(6) relief would disserve the interests of 

―finality,‖ the district court principally relied on a statement by the Tenth Circuit in 

Collins v. City of Wichita, 254 F.2d 837, 839 (10th Cir. 1958), that ―litigation must 

end some time.‖  The district court said it was ―[p]ersuaded by Collins’ language 

about the need for finality to litigation.‖  Add.9.   

 But the interest in ―finality‖ of a judgment is by definition an issue in every 

case about Rule 60(b)(6) relief.  As the Supreme Court has said, the ―whole 

purpose‖ of Rule 60(b)(6) ―is to make an exception to finality.‖  Gonzales v. 

Crosby, 545 U.S. 524, 529 (2005).   Accordingly, ―we give little weight to 

respondent‘s appeal to the virtues of finality.‖  Id.  So too, in Ritter v. Smith, 811 

F.2d 1398 (11th Cir. 1987), a case significantly relied on by the district court, the 

Eleventh Circuit said, ―[M]ere finality of judgment is not sufficient to thwart Rule 

60(b)(6) relief from an unexecuted judgment.  If simple finality were sufficient to 

overcome a Rule 60(b)(6) motion then no such motions would ever be granted.‖  

Id. at 1402. 
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 Indeed, Collins, by contrast, is an excellent example of how little the 

considerations of ―finality‖ should weigh in the balance in this case.   In Collins, a 

city gave a landowner notice of condemnation to acquire a pipeline right of way 

over his property.  The landowner challenged the constitutional sufficiency of the 

state law notice requirement, and lost.  After the final judgment against the 

landowner, the city ―entered upon the land and installed a 66 inch water pipeline, 

and appurtenances necessary for its operation.‖  254 F.2d at 839 n.2.  In a 

subsequent and unrelated case, the same state law notice provision was found 

unconstitutional.  The Collins landowner then sought relief under Rule 60(b)(6) 

from the judgment in his case.  In denying relief, the Tenth Circuit said there was 

no support for relief from final judgments ―which involve property rights, 

particularly those pertaining to real estate titles.‖  Id. at 839.  It was in that context 

that the Court said that ―[l]itigation must end sometime,‖ a statement which the 

district court here quoted with approval.  Add.9 (quoting 254 F.2d at 839). 

 In Collins, pipes were already in the ground in reliance on the trial court‘s 

judgment, and the disruptive effect to property rights strongly counseled against 

relief that would change the status quo and require those pipes to be dug up.  Here, 

by contrast, the payments at issue—for 2009 to 2011—have not yet been made.  

As this Court described the issue in Duluth III, ―Here, the Band seeks to avoid the 

obligation to pay rent withheld from 2009 to 2011 which accrued under the 1994 
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agreement now held by the NIGC to violate IGRA.‖  702 F.3d at 1155.  Thus, the 

status quo is that the Band still possesses the $10.4 million in payments that have 

accrued but not yet been paid.  The whole purpose of the Rule 60(b)(6) relief 

sought by the Band is to maintain the status quo, not to alter it.  With regard to an 

interest in ―finality,‖ Collins could hardly be more different than the facts in this 

case—where the metaphorical ―pipes‖ have not yet been put in the ground and the 

payments at issue have not yet been made.
13

 

  2.   The court’s “retroactivity” analysis was in error.   

 So too, the district court‘s analysis of ―retroactivity‖ also runs counter to the 

logic of Rule 60(b)(6), and is particularly inapt given the facts and law in this case. 

 The district court concluded that ―enforcing the NOV‖ with regard to the 

withheld payments for 2009 to 2011 ―would be an impermissible retroactive 

                                                 
13

  In any event, the Tenth Circuit subsequently limited Collins.  In Pierce v. 

Cook & Co., 518 F.2d 720 (10th Cir. 1975), where Rule 60(b)(6) relief was 

granted, the Tenth Circuit distinguished its denial of relief in Collins on the ground 

that ―the decisional change [in Collins] came in an unrelated case.‖ Id. at 722-23 

(emphasis added).  In Pierce, by contrast, ―it came in a case arising out of the same 

accident as that in which the plaintiffs now before us were injured.‖  Id.  Thus, 

Collins has limited (or no) relevance where there is a close connection between a 

judgment in one case, and a change of law in another.  And the facts here are even 

stronger than in Pierce.  The change in law here is not in a merely related case, but 

in the same continuing NIGC consideration of the City-Band relationship.  As the 

district court concluded in Duluth IV, ―the 1994 consent decree and the 2011 NOV 

are closely related. They involve the same parties and arise out of the 1994 

Agreements.‖ Add.14. (emphasis added). Ritter also noted that Pierce 

distinguished Collins on this ground.  Ritter, 811 F.2d at 1403 (―unlike Collins, the 

two relevant cases in Pierce were closely related, thereby creating the 

extraordinary circumstances necessary for Rule 60(b) relief.‖). 
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application‖ of the 2011 NOV.  Add.11. There are four problems with this 

conclusion. 

 First, this Court has already reversed the district court on precisely the issue 

of whether retrospective relief is permissible under Rule 60(b)(6).  In concluding 

that the ―retroactive application‖ of the NOV here would be ―impermissible,‖ the 

district court has once again made an ―assumption that retrospective relief under 

Rule 60(b)(6) is categorically foreclosed….‖ Duluth III, 702 F.3d at 1155.   That 

assumption is incorrect: ―A change in governing law can represent so significant 

an alteration in circumstances as to justify both prospective and retrospective relief 

from the obligations of a court order.‖  Id. at 1154.  The district court‘s contrary 

ruling is, as before, an abuse of discretion that once again warrants reversal.     

 Second, the district court‘s legal analysis of IGRA is in any event wrong.  

The district court reasoned that ―Congress has not granted NIGC the power to 

promulgate retroactive rules in express terms,‖ Add.11, and therefore that the 2011 

NOV could not apply retroactively to excuse the Band‘s withholding  of ―rent‖ that 

accrued before the 2011 NOV was issued.   

 But Congress expressly did state that IGRA should have retroactive 

application.  That, in fact, is how this long litigation between the City and the Band 

started in the first place.  The City and the Band entered their agreements in 1986, 

and IGRA was not enacted until 1988.  But as the district court noted in an earlier 
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phase of this case, ―The Act expressly applies to pre-existing operations.‖  Duluth 

II, 830 F. Supp. 2d at 715; see also 25 U.S.C. §2712(a) (requiring NIGC review 

and approval of tribal ordinances and management contracts in effect ―prior to 

October 17, 1988‖).  It was only because of this express statutory retroactivity that 

the NIGC in 1993 first applied IGRA‘s ―sole proprietary interest‖ standard to 

―retroactively‖ declare the pre-existing 1986 City-Band agreements unlawful, 

leading to the 1994 contract revisions embodied in the consent judgment at issue 

here.   

 Thus, ―retroactivity‖ is built into the statute and into the enforcement 

authority of the NIGC.  Congress spoke directly on this matter: it stated that the 

new law as adopted—the change in law—was to apply to pre-existing gaming 

operations.  Given this congressional intent, the change in law occasioned by the 

NIGC‘s 2011 NOV should be applied retrospectively as well, at least as to any 

additional payments that would now be illegal to make under the changed law.  

The district court‘s contrary conclusion is contradicted by express statutory 

language and congressional intent. 

 Third, the district court‘s analysis of retroactivity, and its sweeping 

observation that ―changes in law do not ordinarily have retroactive effect,‖ Add.10, 

is also wrong as a matter of law.  The court‘s reliance on Bowen v. Georgetown 

Univ. Hosp., 488 U.S. 204 (1988), is particularly misplaced.  Bowen involved an 

Appellate Case: 13-3408     Page: 48      Date Filed: 12/27/2013 Entry ID: 4109099  



 

40 
 

agency‘s rulemaking authority.  Here, the NIGC acted by administrative 

adjudication, Duluth III, 702 F.3d at 1153 (the 2011 NOV was ―a binding 

adjudication by a federal agency‖), which this Court has held ―‗is a form of 

administrative action where retroactivity is not only permissible but standard.‘‖  

Minnesota Licensed Practical Nurses Ass’n v. NLRB, 406 F.3d 1020, 1026 (8th 

Cir. 2005) (quoting Bowen, 488 U.S. at 221 (Scalia, J., concurring)).   

 In Practical Nurses, this Court said that if an agency ―announces a new rule 

in one case and then applies that rule retroactively in another case,‖ the result is 

equivalent to quasi-legislative rulemaking in which ―retroactivity limitations‖ do 

apply.  Id.  This Court then continued: 

But in this case, the Union objects to the retroactive application of a 

new rule in the very case in which the rule is adopted.  We know of 

no case in which a circuit court has precluded the Board from 

applying a new rule of decision to the parties to the dispute being 

adjudicated. 

 

Id. (emphasis in original). This distinction between an agency‘s rulemaking 

function and its adjudicatory authority completely escaped the district court‘s 

analysis.  As this Court held in Practical Nurses, there is no ―retroactivity‖ 

constraint when an agency announces a new legal rule through adjudication and 

seeks to apply that rule to the parties in the dispute being adjudicated.  That is 

precisely what happened here when the NIGC adjudicated the legality of the 1994 

agreements between the City and the Band, but then reviewed the same agreements 
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again and applied a ―new rule of decision‖ in ―the very case in which the rule is 

adopted.‖  Id. 

 In other words, the district court erred when it said that enforcing the 2011 

NOV for the 2009-2011 payments ―would be an impermissible retroactive 

application.‖  Add.11.  To the contrary, as an adjudicatory ruling, the ―retroactive‖ 

enforcement of the NOV ―is not only permissible, but standard.‖  Practical Nurses, 

406 F.3d at 1026. 

 Finally, the district court failed to take into consideration the highly 

attenuated nature of the ―retroactivity‖ that is at issue here.  The relief sought by 

the Band under Rule 60(b)(6) is in part retrospective, but also has an important 

prospective element as well. 

 That is because under the 1994 Sublease, the Band had an obligation to pay 

the City its ―rent‖ payments on a quarterly basis.  A157.  Thus, the Band‘s 

obligation to make a new ―rent‖ payment accrued every quarter.  In 2009, 

believing that the law had changed, and that it would be illegal to continue to make 

such payments, the Band began to withhold further ―rent‖ payments, and the back 

payments thus began to accrue, quarter by quarter.  By November 2011, when the 

district court made its first ruling following the issuance of the 2011 NOV, a total 

of approximately $10.4 million in withheld payments had accrued.  In that sense, 

the Band‘s motion to be relieved from making these back payments is retrospective 
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because it seeks relief from the obligation to make payments where the obligation 

has already accrued.   

  But the Band had not yet made these payments to the City.  And to now 

make the payments would itself be an affirmative and prospective act.  In that 

sense, the Band‘s motion seeks prospective relief because it asks for relief from 

obligation to make a future payment. The hybrid character of the relief sought by 

the Band—relief from making a prospective payment that is based on the past 

accrual of the payment obligation—is only weakly retrospective in nature.  

 By contrast, this Court in Duluth III cited a Ninth Circuit case where 

robustly retrospective relief under Rule 60(b)(6) was granted ―to refund monies 

paid to the government as part of bankruptcy proceedings.‖  Duluth III, 702 F.3d at 

1154 (citing In re Pacific Far East Lines, Inc., 889 F.2d 242 (9th Cir. 1989) 

(emphasis added)).  There, a company had paid as a fee to the government an 

amount authorized by court judgment.  Congress subsequently passed a statute that 

capped the amount of such fee payments at a level far lower than the amount 

actually paid.  Because the new statutory cap ―came as a complete surprise to all 

parties,‖ the Ninth Circuit found that it was ―an extraordinary circumstance 

warranting reconsideration of the agreed payment.‖  In re Pacific, 889 F.2d at 250.  

The court ordered a refund of the monies already paid above the cap amount.  Id.; 

see also Schauss v. Metals Depository Corp., 757 F.2d 649, 655 (5th Cir. 1985) 
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(granting Rule 60(b)(6) relief to order funds already disbursed from a court registry 

under an improperly entered judgment ―to be paid back into the registry of the 

court‖). 

 Also, by contrast, the Band originally sought return of the money it had 

already paid to the City as ―rent‖ from 1994 to 2009.  That also would have been 

robustly retrospective relief of the sort granted in In re Pacific.  The district court 

denied such relief in Duluth II, 830 F. Supp. 2d at 726-28, and the Band did not 

appeal, even though there is ample support for such retrospective relief given the 

change in law that occurred here.  But that kind of relief is not this case. 

 As this Court said in Duluth III, a change in governing law can ―justify both 

prospective and retrospective relief from the obligations of a court order.‖  Duluth 

III, 702 F.3d at 1154 (emphasis added).  If Rule 60(b)(6) can provide relief to 

require the refund of monies already paid, it surely can provide the distinctly less 

―retrospective‖ relief to forestall the making of a payment not yet made.  But 

despite this Court‘s favorable citation of In re Pacific, the district court took no 

notice of that case and instead rejected the relief sought here as an ―impermissible 

retroactive application‖ of the law.  It erred in doing so.
14

 

                                                 
14

  Nor does this case involve a judgment for money damages, which ―offers a 

present remedy for a past wrong as contrasted with any judgment that has an on-

going or prospective effect such as an injunction.‖ Stokors S.A. v. Morrison, 147 

F.3d 759, 762 (8th Cir. 1998) (quoting McDonald v. Oliver, 642 F.2d 169, 171 (5th 

Cir. 1981)).  Under the terms of the 1994 consent decree (which incorporated the 
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 In sum, neither the district court‘s reliance on ―finality,‖ nor its analysis of 

―retroactivity,‖ supports its conclusion that the change in law made by the 2011 

NOV was not an ―exceptional‖ occurrence justifying Rule 60(b)(6) relief. 

 C. The District Court Erred by Treating the 1994 Consent Decree as  

  an “Executed” Judgment that Warrants Denial of Relief. 

   

The district court stated that whether the ―previous, erroneous judgment of 

this Court has been executed‖ is a ―significant factor‖ in determining whether to 

grant relief under Rule 60(b)(6).  Add.11. It added that ―[w]hen a court has 

executed a judgment, ‗a concomitantly greater interest in finality exists.‘‖  Id. 

(quoting Ritter, 811 F.3d at 1401).  The district court, however, misapplied this 

―significant‖ factor by erroneously concluding that the 1994 consent decree had 

been ―executed‖ with regard to the withheld payments for 2009 to 2011.  Add.11-

13.  In so doing, it made another clear error of law. 

                                                                                                                                                             

1994 Sublease imposing the payment obligation), the periodic payments that the 

Band was to make to the City were denominated as ―rent,‖ and certainly were not 

payments to the City in compensation for a past injury.  Thus, the 1994 consent 

decree is not a judgment for money damages, but rather an injunction requiring a 

series of ongoing payments from the Band to the City.  See Bowen v. 

Massachusetts, 487 U.S. 879, 893-94 (1988) (distinguishing money damages 

which compensate a plaintiff for a past injury, from an action for the payment of 

money as specific relief.)  By contrast, Flexiteek America, Inc., v. PlasTEAK, Inc., 

No. 8-60996, 2012 WL 5364263, at *7-*17 (S.D. Fla. Sept. 10, 2012), cited by the 

district court, Add.11-12, involved a judgment for money damages, but even there 

the court granted relief under Rule 60(b)(6) from the as yet unexecuted obligation 

to pay money damages, thus relieving a party from the requirement to pay the 

damages due but not yet paid.     

Appellate Case: 13-3408     Page: 53      Date Filed: 12/27/2013 Entry ID: 4109099  



 

45 
 

In support of its conclusion, the district court simply recited a series of facts: 

that the parties in 1994 jointly stipulated to dismissal of the lawsuit that the Band 

had filed against the City to contest the legality of the 1986 agreements, that the 

parties and the NIGC agreed that the 1994 revised agreements complied with 

IGRA at that time, that the parties also stipulated to the entry of the consent decree 

which incorporated the 1994 agreements into the order, that the district court 

approved and issued the proposed consent decree, and that ―[s]ince then, no court 

has stayed execution of this consent decree.‖  Add.12-13.   

All true, and all of which establishes that the 1994 consent decree was a final 

judgment—but not that it became an ―executed‖ judgment once it was entered, or 

that it has been ―executed‖ with regard to the 2009-2011 payments since then.  To 

the contrary, the consent decree incorporated the terms of the 1994 agreements, 

which provided for an ongoing set of prospective and executory obligations 

between the parties regarding the operation of the Casino, including the Band‘s 

ongoing obligation to make quarterly ―rent‖ payments to the City.   

The district court discussed several cases that illustrate the difference 

between an order that is ―executed‖ and one that is not, but then summarily 

misapplied the cases.  In Ritter, for instance, the Eleventh Circuit had entered an 

order on a petition for a writ of habeas corpus that found an Alabama statute 

imposing the death penalty to be unconstitutional, set aside the death penalty in the 
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case, and directed the State to re-sentence the defendant.  That order was final, but 

before it was executed—i.e., before the defendant was re-sentenced—the Supreme 

Court issued a decision in an unrelated case holding that the state‘s death penalty 

statute was constitutional.  In light of the change in law, Alabama petitioned under 

Rule 60(b)(6) for reinstatement of the original death penalty sentence.  The 

Eleventh Circuit granted the relief, in part because the prior habeas judgment 

requiring re-sentencing ―had not been executed.‖  Ritter, 811 F.3d at 1401.  

The Eleventh Circuit contrasted the facts in Ritter where the ―judgment of 

this court had not been executed,‖ id., with Collins, and with Hall v. Warden, 364 

F.2d 495 (4th Cir. 1966), where, in both cases, the judgments from which relief 

was sought had been fully executed.  In Collins, as Ritter explained, the order for 

eminent domain had been entered and the ―condemnor-city had already entered 

upon the land and installed pipes and appurtenances.‖ Ritter, 811 F.2d  at 1401-02 

(quoting Collins, 245 F.2d at 839 n.2).  Similarly, in Hall, the Fourth Circuit, after 

a change in the law, declined to reopen a prior grant of habeas relief that had 

ordered a new trial because, pursuant to the habeas decree (and unlike in Ritter), 

the criminal defendant had already been re-tried.  By the time of the change in law, 

―the Hall judgment had been executed, i.e., Hall had already been retried in a 

proceeding which suppressed a confession and resulted in a mistrial.‖  Ritter, 811 

F.2d at 1402.  
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Here, like in Ritter, but not like in Collins and Hall, the judgment relating to 

the withheld 2009-2011 payments has not yet been executed—precisely because 

the payments have not yet been made.  To be sure, the Band‘s obligation to make 

the payments accrued with the passage of each quarterly period, but that is like 

saying the obligation for the State of Alabama to re-sentence Ritter had accrued 

following the judgment that ordered a new sentencing hearing.  The State did not 

re-sentence him prior to the change in law, so its accrued obligation to do so was 

not yet performed and therefore, as the Eleventh Circuit concluded, the judgment 

was not yet executed.  So too here, the obligation to make the 2009-2011 payments 

accrued with the passage of time, but the judgment with regard to those payments 

has not yet been executed because the payments have not been made.    

After reviewing these cases, the district court, however, summarily 

concluded that ―that the active status of the consent decree here is more akin to 

Collins and Hall. . . ,‖ which the court found was a ―significant factor‖ in favor of 

denying Rule 60(b)(6) relief.  Add.13. 

That conclusion makes no sense.  The ―active status‖ of a consent decree—

meaning, presumably, only that it has not been stayed—has nothing to do with 
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whether the decree has been executed.  The fact that an ongoing consent decree has 

not been stayed does not mean it has therefore been executed.
15

   

Further, the district court‘s comparison of this case to Collins and Hall is 

upside down.  In both of those cases, the obligations imposed by the judgments had 

been fully performed—the pipes were already put in the ground (Collins) and the 

re-trial was already held (Hall).   The only analogy here is to the $75 million that 

the Band already paid to the City from 1994 until 2009.  That part of the 1994 

judgment has been fully performed, and hence, executed.  But with regard to the 

money that has not yet been paid, including the payments that accrued from 2009 

to 2011, the judgment has not yet been executed.  In short, unlike Collins, the pipes 

are not yet in the ground, even if under the judgment they were supposed to be.  

See also Bros Inc. v. W.E. Grace Mfg. Co., 320 F.2d 594, 610 (5th Cir. 1963) 

(―While this award of damages sounds in the past, rather than the future, no 

                                                 
15

  For this reason, the district court also misapplied Flexiteek, where a 

judgment for money damages had been stayed and therefore had not been 

executed.  In Flexiteek, the district court found that the unexecuted nature of the 

judgment was a factor in favor of Rule 60(b)(6) relief because the court was ―not 

being asked to undo the past, executed effects of a judgment‖ but rather ―to prevent 

any execution on‖ the judgment.  Flexiteek, 2012 WL 5364263, at *10 (emphasis 

in original).  The same is true here, but the district court here distinguished 

Flexiteek because the judgment there, unlike here, was stayed.  Add.12-13.  But the 

stay in Flexiteek only explains why the judgment there had not been executed.  It 

was the status of the judgment as unexecuted, not the reason why it was 

unexecuted, that the court in Flexiteek found was a factor in favor of granting 

relief.  And that factor is as true here as it was there, albeit for a different reason. 
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judgment has yet been paid, and in practical effect we are dealing with the 

prospective application of the judgment, not the unscrambling of the past.‖) 

As the Eleventh Circuit concluded in Ritter, ―the fact that the previous 

judgment of this court, though final, was unexecuted is a significant factor in the 

extraordinary circumstances favoring relief from the judgment in this case.‖  Ritter, 

811 F.2d at 1402 (emphasis added).  Precisely the same is true here, and the district 

court‘s contrary conclusion is in error.  

 D. The District Court Erred in the Consideration of Other Factors It 

  Addressed.  

   

The district court discussed several other factors in its analysis of Rule 

60(b)(6) relief, and in so doing committed other important errors of fact or law. 

 1. The Band’s “voluntary agreement” to the 1994 consent  

   judgment does not support denial of Rule 60(b)(6) relief.  

 

The district court found that the Band‘s ―voluntary agreement‖ to the 1994 

consent decree is a factor ―that weighs in favor of denying‖ Rule 60(b)(6) relief.  

Add.15-17.  But ―‗a [d]istrict [c]ourt‘s authority to adopt a consent decree comes 

only from the statute which the decree is intended to enforce,‘ not from the parties‘ 

consent to the decree.‖ Firefighters Local Union No. 1784 v. Stotts, 467 U.S. 561, 

576 n.9 (1984).  The parties to a consent decree may agree to undertake broad 

obligations, but may not ―agree to take action that conflicts with or violates the 

statute upon which the complaint was based.‖ Cleveland, 478 U.S. at 526.   
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As a result, where the consent decree requires the performance of 

obligations that now conflict with the statute upon which it is predicated, it must be 

modified—regardless of whether the parties initially agreed to the requirements.   

In such circumstances the decree no longer ―further[s] the objectives‖ of the law 

that permitted its entry in the first place.  Frew, 540 U.S. at 437.  Thus: 

 [J]ust as the adopting court is free to reject agreed upon terms as not 

in furtherance of statutory objectives, so must it be free to modify the 

terms of a consent decree when a change in law brings those terms in 

conflict with statutory objectives.   

 

Sys. Fed’n No. 91, 364 U.S. at 651.  In essence, the parties cannot agree to violate 

the law.  Cleveland, 478 U.S. at 526.  Thus, the Band‘s original consent to the 

decree is not dispositive given the subsequent change in law that now means the 

decree ―conflicts with . . . the statute‖ upon which it was based.  Id. 

This case is wholly unlike Ackerman v. United States, 340 U.S. 193, 197-99 

(1950), which the district court relies on.  Add.15-16.   In Ackerman, a litigant 

voluntarily elected not to pursue an appeal from a denaturalization decision, and 

was later denied Rule 60(b) relief from the judgment after his brother-in-law 

pursued his own appeal, and prevailed.  The ―deliberate choice‖ that was 

dispositive in Ackerman was a matter of litigation strategy—whether to appeal or 

not—not a ―choice‖ to agree to the terms of an ongoing consent decree that 

everyone at the time believed was legal, but that was subsequently determined to 

violate federal law.  Whatever the Band voluntarily agreed to at the time, Rufo now 
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controls here, and the consent decree—including any obligations under the decree 

that have not yet been performed—―must . . .  be modified‖ because they have 

―become impermissible under federal law.‖  Rufo, 502 U.S. at 388. 

 2. The NIGC’s initial approval of the agreements in 1994 does  

   not support denial of Rule 60(b)(6) relief. 

 

The district court cited ―the NIGC‘s initial endorsement‖ of the 1994 

agreements as a factor in favor of denying relief to the Band here.  Add.17-18.  But 

the NIGC‘s earlier approval of the 1994 agreements is no more controlling now 

than was the Band‘s.   

By definition, a Rule 60(b) motion predicated on a change in governing law 

implies the law was initially different, and was initially favorable to the non-

moving party.  But the fact that the law changed is not a factor against the grant of 

Rule 60(b) relief; it is a necessary (albeit not sufficient) predicate for it.  So too 

here, the fact that the NIGC initially endorsed the 1994 agreements cannot serve to 

defeat relief where the NIGC subsequently changed its mind, unless it was 

impermissible for the NIGC to change its mind (which it was not) or unless a 

change of agency interpretation can never serve as a basis for Rule 60 relief (which 

it can). 

Indeed, if the NIGC‘s ―initial endorsement‖ of the 1994 agreements is a 

factor weighing against relief with regard to the 2009-2011 payments, so too it 

should equally have been a factor weighing against relief with regard to the post-
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2011 payments as well.  Yet the district court did not view the agency‘s initial 

approval as now tilting against that relief, which it granted, but rather concluded 

that ―an agency may change its view on an issue within its statutory authority,‖ 

Duluth II, 830 F. Supp. 2d at 718 n.3 (citing NLRB v. Iron Workers, 434 U.S. 335, 

351 (1978)), a holding this Court affirmed.  Duluth III, 702 F.3d at 1155 (―…the 

NIGC had the power to change its position . . .‖); see also Duluth II, 830 F. Supp. 

2d at 723 (―the fact that the agency changes its position is, of course, not 

necessarily a cause for concern‖).  Indeed, the district court observed that the 

agency‘s subsequent interpretation of the ―sole proprietary interest‖ standard was 

―developed and applied . . . with greater precision and consistency‖ than its initial 

view.  Id. at 718 n.3. 

But in the opinion below, the district court did no more than recite the fact 

that the NIGC initially approved the 1994 agreements and reported its approval to 

the court, which then issued the consent decree.  Add.17-18.  From that (and only 

that), the district court summarily concluded that the consent decree ―remains valid 

for the 2009-2011 period at issue.‖ Add.18. The complete absence of any 

reasoning as to why this conclusion follows from the premise undercuts the weight 

placed on this factor by the court below. 
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 3. The City’s purported “reliance” on the 1994 consent decree  

   does not support denial of Rule 60(b)(6) relief. 

 

Finally, the district court several times discussed as a factor weighing 

against relief that ―the City has relied on its right to payments under the 1994 

agreements.‖  Add.13.  That statement, however, is unsubstantiated, and the district 

court cites nothing in the record to support it.   Nor is there anything in the record 

that could be cited in support of a factual finding that the City actually relied on 

receiving the payments due for 2009 to 2011.  Apart from a generalized 

expectation that it would continue to receive payments from the Band until the year 

2036, the City presented no evidence that it took any specific action in reliance on 

receiving the payments due for 2009 to 2011.  

Nor was there any basis for such reliance.  First, the 1994 agreements did 

not provide for a fixed amount to be paid to the City each year, so there was no 

knowable amount of revenue for the City to rely on.  Instead, the payments to the 

City fluctuated from year to year, depending on the revenues generated from 

gaming machines.
16

  More broadly, the City had no guarantee that it would receive 

continuing payments at all, because the agreements gave the Band the unilateral 

right to cease gaming altogether, which would terminate all payments to the City.  

Duluth II, 830 F. Supp. 2d at 725 n.14 (citing Sublease).  

                                                 
16

  While the City received payments in the range of $6 million in the years 

proximately prior to 2009, the payments in earlier years were typically half of that.  

A244. 
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And finally, by August 2009 when the Band first began to withhold 

payments, it had made clear to the City that the ―rent‖ payments were illegal.  

Indeed, the City promptly sued the Band for breach of contract and the Band filed 

a counterclaim alleging the illegality of the payments, see Duluth I, 708 F. Supp. 

2d at 893-95, thereby putting that question before the court (and later, the agency).  

Thus, by 2009—with the legality of the payments in litigation—the City had no 

reasonable basis to rely on its continued receipt of those funds.  Indeed, this Court 

found that ―[b]y the time the Band began withholding rent in 2009, the City was on 

notice that the NIGC‘s view on the validity of the 1994 agreement might well have 

changed.‖  Duluth III, 702 F.2d at 1155.  Any actions the City thereafter took in 

reliance on continuing to receive Casino payments, it took at its own risk.  Indeed, 

it is difficult to square the district court‘s recognition that by 2009, ―the City was 

on notice‖ that the NIGC‘s views on the validity of the City-Band agreements 

―might well have changed,‖ Add.20, with the district court‘s assertion that the City 

still ―relied‖ on its receipt of the 2009-2011 payments.  Add.13.  The two ideas are 

at war with each other. 

While the City may have bet that it would prevail in the litigation over the 

validity of the agreements and that its share of the Casino money would continue 

to flow, those who seek to profit from casinos, like those who patronize them, 

should know that it is one thing to place a bet, but another thing to rely on winning 
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it.  Once the Band began to withhold payments in 2009, and the City was on notice 

of the legal cloud over them, it was not reasonable for the City to rely on receiving 

those payments.  The district court erred in finding the City‘s ―reliance‖ after 2009 

to be a factor weighing against relief. 

IV.  Conclusion. 

The district court abused its discretion in denying the Band‘s motion for 

relief under Rule 60(b)(6).  The court‘s failure to consider, at all, the policy and 

federal interests in IGRA—the principal factor identified by this Court for 

consideration on remand—alone warrants reversal.  In any event, this error, 

coupled with the several other errors of law made by the court in considering the 

other factors, collectively warrant reversal.  Accordingly, this Court should reverse 

the ruling below and remand with directions for the district court to grant the Band 

relief from the obligation to pay the funds withheld for 2009 to 2011.  

Alternatively, the Court should correct the errors of law made by the district court 

and remand for further proceedings consistent with this Court‘s ruling.  
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