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AUTHORITIES PRINCIPALLY RELIED UPON

25 USC §§ 1903, 1911

§ 1903. Definitions

For the purposes of this Act [25 USCS §§ 1901 et seq.], except as may be specifically

provided otherwise, the term--

(1) "child custody proceeding" shall mean and include--

(i) "foster care placement" which shall mean any action removing an Indian child fTom its

parent or Indian custodian for temporary placement in a foster home or institution or the

home of a guardian or conservator where the parent or Indian custodian cannot have the

child returned upon demand, but where parental rights have not been terminated;

(ii) "termination of parental rights" which shall mean any action resulting in the

termination of the parent-ch.ild relationship;

(iii) "preadoptive placement" which shall mean the temporary placement of an Indian

child in a foster home or institution after the termination of parental rights, but prior to or

in lieu of adoptive placement; and

(iv) "adoptive placement" which shall mean the permanent placement of an Indian child

for adoption, including any action resulting in a final decree of adoption.

Such term or terms shall not include a placement based upon an act which, if committed

by an adult, would be deemed a crime or upon an award, in a divorce proceeding, of

custody to one of the parents.

(4) "Indian child" means any unmarried person who is under age eighteen and is either

(a) a member of an Indian tribe or

Co) is eligible for membership in an Indian tribe and is the biological child of a

member of an Indian tribe;

(5) "Indian child's tribe" means

(a) the Indian tribe in which an Indian child is a member or eligible for

membership or

Co), in the case of an Indian child who is a member of or eligible for membership

in more than one tribe, the Indian tribe with which the Indian child has the more

significant contacts;

§ 191 I.Indiantribejurisdiction over Indianchildcustodyproceedings
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(a) Exclusive jurisdiction. An Indian tribe shall have jurisdiction exclusive as to any State

over any child custody proceeding involving an Indian child who resides or is domiciled

within the reservation of such tribe, except where such jurisdiction is otherwise vested in

the State by existing Federal law. Where an Indian child is a ward of a tribal court, the

Indian tribe shall retain exclusive jurisdiction, notwithstanding the residence or domicile
of the child,

(b) Transfer of proceedings; declination by tribal court. In any State court proceeding for

the foster care placement of, or termination of parental fights to, an Indian child not

domiciled or residing within the reservation of the Indian child's tribe, the court, in the

absence of good cause to the contrary, shall transfer such proceeding to the jurisdiction of

the tribe, absent objection by either parent, upon the petition of either parent or the Indian

custodian or the Indian child's tribe: Provided, that such transfer shall be subject to

declination by the tribal court of such tribe.

(c) State court proceedings; intervention. In any State court proceeding for the foster care

placement of, or termination of parental rights to, an Indian child, the Indian custodian of

the child and the Indian child's tribe shall have a right to intervene at any point in the

proceeding.

(d) Full faith and credit to public acts, records, and judicial proceedings of Indian tribes.

The United States, every State, every territory or possession of the United States, and

every Indian tribe shall give full faith and credit to the public acts, records, and judicial

proceedings of any Indian tribe applicable to Indian child custody proceedings to the

same extent that such entities give full faith and credit to the public acts, records, and

judicial proceedings of any other entity.

I Kenaitze Tribal Court Code, Chap. 2, Section 24.
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SECTION 24. ATTORNEYS AND OTHER COUNSEL

Parties to a case shall be permitted to bring attorneys or other counsel with them to a

hearing. The hiring and payment of counsel shall be the sole responsibility of the party

wishing to retain counsel. Pursuant to the customary practices and traditional law of the

Kenaitze Indian Tribe, it shall be the preference of the Court to hear directly from a party

and not his/her representative. Attorneys or other counsel may not speak directly to the

Tribal Court or other parties unless the Court specifically invites him/her to speak.

Unless otherwise requested by a party or his/her representative, copies of notices and

other case documents will continue to be sent directly to the party. If a person is

requesting that documents be sent to his/her representative, both the party and the

representative shall submit a signed writing which includes the representative's name,

phone number, address, and the name of the person that he or she is representing.



INTRODUCTION AND INTEREST OF AMICI CURIAE

Amici Kenaitze Indian Tribe, Native Village of Eek, Stony River

Traditional Council, Native Village of Mekoryuk, Umkumiut Tribal Council, and

Tuntutuliak Traditional Council are federally recognized Indian Tribes in Western

and South-central Alaska. Their members survive primarily through subsistence

hunting, fishing, and berry-pickingJ The Tribes are small and for the most part

geographically isolated from much of the rest of Alaska. For this reason, they are

intimately associated with neighboring communities. 2

The amici Tribes practice traditional forms of justice that have maintained

peace and order in their communities from time immemorial) One of the most

important roles of these traditional justice systems is mediating family conflict and

protecting the welfare of tribal children. 4

The specific methods of administering Iribai justice differ from community

to community. The Kenaitze Indian Tribe, for example, has formed the Kenaitze

I See attached Affidavit of Umkumiut Tribal Council (hereinafter "Umkumiut

Aft.") at ¶3.

2 See Affidavit of Annette Schultz, attached to Amieus Brief in Support of Petition

for Review (hereinafter "Schultz Aff.") at ¶¶3-4; Affidavit of Carol Brown,

attached to Amicus Brief in Support of Petition for Review (hereinafter "Brown
Aft.") at ¶4 (referring to description of Tribes contained in Amicus Brief in

Support of Petition for Review).

3 See Brown Aft. at ¶5.

4 See Brown Aft. at ¶10; Umkumiut Aft. at ¶7; attached Affidavit of Tuntutuliak

Traditional Council (hereinafter "Tuntutuliak Aft.") at ¶5.
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Tribal Court, which operates a formal child protection docket, 5 while other

communities operate justice systems through their traditional councils. While

tribal justice systems often differ in important ways from each other 6 and from

state and federal court systems, the differences do not impugn the fairness of the

tribal justice systems. 7 The Superior Court's contrary ruling misunderstands due

process principles and sets a novel standard of due process review for tribal court

orders. Affirming the Superior Court's decision - mandating a method for state-

barred lawyers to participate in tribal proceedings 8- would essentially force tribes

to choose between abandoning traditional justice systems and issuing decisions

that have no force or effect in the state system. Either choice would corrupt the

amici tribes' traditional methods of dispute resolution.

Likewise, the Superior Court's determination that tribes lack jurisdiction

over non-members in child welfare proceedings is contrary to law and would

devastate amici's traditional systems of justice. The Indian Child Welfare Act

("ICWA"), which provides a preference for tribal jurisdiction, is triggered by a

5 See attached Affidavit of Kimberly Franke (hereinafter "Franke Aft.") at ¶4.

6 The amici Tribes represent three different larger cultures: Athabascan, Yup'ik,
and Cu'pik. See Affidavit of Annette Schultz, attached to Amicus Brief in

Support of Petition for Review (hereinafter "Sehultz Aft.") at ¶3; Brown Aft. at ¶4

(referring to description of tribes contained in Amicus Brief in Support of Petition
for Review).

7 See, e.g., Franke Aft. at ¶5; see also John v. Baker, 982 P.2d 738, 764 (Alaska

1999) ("... we would ignore the fundamental meaning of sovereignty and insult

tribal systems of justice to reason that because tribal law is different it is
inferior.").

8 Decision on Remand, February 24, 2012 ("Decision"), at 10.



child'sstatus,and makes no distinctionbetween childrenwithone tribal-member

parentand childrenwithtwo.9 Federaland statecourtshaverepeatedlyrecognized

tribaljurisdictionincaseswithonlyone member-parent,which hasallowedtribes

tomaintaintheirtraditionalchildprotectionsystems,l°

Very few childwelfarecasesbroughtbeforeany Alaska tribalcourt,

includingamici'stribalcourts,involvetwo parentsfrom thesame tribe.H The

amiciTribesrangeinsizefrom a few dozen peopletoover1,400people._2Only

one oftheamieiTribesisontheroadsystem,buteachisconnectedtootherTribes

by sharedland,waterroutes,orwintertrails)3The combinationofsmallnumbers

oftribalmembers, isolationfromotherareasofAlaska,and frequentcontactwith

neighboringcommunities,means thatblendedfamiliesare a realityof lifefor

Alaska'sTribesJ4 Unlessthiscourtupholdstheprinciplethattribaljurisdictionin

childwelfarecasesflowsfrom thechild,tribaljusticesystemswillbe rendered

ineffectiveinmost childwelfarecases)5

925 U.S.C. §§ 1903, 1911.

m°See, e.g., Owens v. Willock, 690 S.2d. 948, 950-51 (La. App. 1997).

1_See Franke Aft. at ¶4; Brown Aft. at ¶8; Tunmtuliak Aft. at ¶5.

12See Franke Aft. at ¶3, Brown Aft. at ¶4.

13See Franke Aft. at ¶4, Brown Aft. at ¶4.

J4Brown Aft. at ¶8.

_5See Brown Aft. at ¶3; Franke Aft. at ¶4; Tuntutuliak Aft. at ¶5; Umkumiut Aft.

at ¶8; attached Affidavit of Native Village of Eek (hereinafter "Eek Aft.") at ¶6.
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Amici's interest in this ease is in maintaining the capacity of tribal justice

systems to keep children healthy, safe,

themselves alive and thriving.

I.

and thriving, and thus keep tribes

ICWA mandates that state courts extend full faith

judgments of tribal courts in child welfare proceedings. 16

ARGUMENT

State Courts Do Not Hold a Monopoly on Fairness or Due Process
Protections.

and credit to the

Nevertheless, the

Superior Court in this case refused to extend full faith and credit to the Minto

Tribal Court's termination of Edward Parks's parental rights. 17 The Superior

Court based its decision on its impression that Mr. Parks was denied minimal due

process protections in the Minto Court - specifically, "a meaningful opportunity to

be heard on his jurisdictional objections" Is_ because his professional legal

counsel was not allowed to make oral jurisdictional arguments before the court,

and because he was not given written notice that such arguments should be put in

writingJ 9 The Superior Court failed to understand that meaningful due process

protections depend on context, and improperly equated state court procedures with

fairness.

_625 U.S.C. § 191 l(d).

17Decision at 1.

18 Id. 10.

19Id. at 9-19.



The Superior Court relies on this Court's decision in Flores v. Flores, 2°to

support its position that denying Mr. Parks's attorney oral argnment on the issue of

jurisdiction was a denial of due process. 21 From this conclusion, the Superior

Court reasons that the Minto Court's termination of parental rights is not due full

faith and credit, because ICWA demands only that tribal court judgments receive

the same full faith and credit consideration that sister-state judgments do, and even

sister-state judgments will not be recognized where minimal due process

protections were absent. 22

The Superior Court mistakenly focuses on the details of Flores to the

exclusion of the bigger due process picture. Flores and decisions like it recognize

that state and federal courts are specialized environments that are nearly

impossible for lay people to navigate without the help of specially educated and

qualified professional advocates. 23 Because of the nature of state and federal

courts - with weighty books of court rules, a set method of direct and cross-

examination, and particular prerequisites for presenting evidence - due process

2o598 P.2d 893 (Alaska 1979).

21Decision at 16. The Superior Court also gives credence to Mr. Parks' complaint

that the tribal court did not provide him a copy of its policy allowing parties to

submit arguments in writing. Decision at 11-13. It is puzzling to amici why his
attorney would be unaware of that possibility, and why he put his objections in

writing to Tanana Chiefs Conference but not the Minto Court. Id. at 12. Amici

question the Superior Court's faulting of the tribal court for something that
appears to be an attorney's strategic decision to communicate with a court in a

manner directly contrary to that court's expressly prescribed procedures.

22 ld. at 3, 15-19 (citing Starrv. George, 175 P.3d 50, 55-58 (Alaska 2008)).

23See Flores, 598 P.2d at 896.
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requires the assistance of counsel in some particularly serious types of state and

federal courtcases?4

Flores held specifically that due process guarantees an indigent parent in a

state court child custody case the right to counsel where the opposing parent is

represented by a public agency. 25 Central to this Court's decision were the

importance of the liberty interest in directing the upbringing of one's child, 26and

also the realities of the proceeding. The child custody proceeding in question was

taking place in an adversarial environment, in which conforming to technical rules

and presenting evidence and argument in accordance with superior court judges'

expectations were essential to 'success. Within this context, this Court noted that

the absence of counsel to marshal and present complicated arguments, especially

"where the other parent has an attorney supplied by a public agency" would create

an unconstitutional disadvantage. 27 This Court also noted that the disadvantage

would be particularly acute in the ease before it, because the indigent parent

lacked the funds to attend court in person, and therefore would not be able to make

any arguments without the assistance of counsel .28

24Id

25Id.

26ld. at 895.

27Id. at 896.

2s If.



Due process and basic concepts of fairness are equally important in tribal

courts. 29 But the specific requirements of due process must necessarily be adapted

to the tribal court context. 3° Unlike proceedings in state and federal court, tribal

court proceedings are often non-adversarial: judges, tribal council members, or

elders gather information from all the parties, and all people involved in the

proceedings work together to identify solutions to conflict. 31 Non-adversarial

procedures like this may be important in small, isolated communities where an

important focus of the justice system is to heal community rifts. 32 Legal training

and ethical rules that require an advocate to zealously defend one party, minimize

information that might reflect poorly on that party, and fight for a solution that

benefits that party to the exclusion of others, are not well-suited to a non-

adversarial setting. 33

Tribal justice systems often apply rules, standards, and traditions that are or

were unwritten: they have instead been handed down orally from generation to

29See, e.g., Franke Aft. at ¶5; Brown Aft. at ¶13.

30See Flores, 598 P.2d at 895 ("Due process is flexible, and the concept should be

applied in a manner which is appropriate in the terms of the nature of the
proceeding.").

3t See Franke Aft. at ¶5.

32See id.

33The theory underlying the adversarial system in use in state and federal courts -

that the truth will be revealed through the zealous promotion of the self-interest of

each of the parties - cannot apply where promoting one's self-interest over
community interests is contrary to social norms and the purpose of the courts.
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generation. 34 Legal training and tactics focused on parsing written text and finding

meaning in the nuances of word choice are likely to be inapplicable in such a

context. This is especially true given the fact that lawyers and tribal court judges

may speak different languages: lawyers tend to speak a language unique to their

trade, filled with Latin phrases and archaic technical terms; tribal court judges may

be most comfortable speaking traditional languages. 35

Likewise, advocates trained to work within state and federal court systems

are unlikely to speak the same cultural language as tribal courts. For example,

tribal justice systems are often grounded in respect for the elders communicating

or enforcing the law; 36 in some cases, it might be inappropriate and disrespectful

to tell tribal judges what the law is and how it applies to a particular situation.

Attorneys licensed to practice before state or federal bars, however, are trained to

do just that: argue for a particular interpretation of the law, and argue that the law

applies in a particular way to the facts before the court. Tribal court judges are

also familiar with culturally-specific remedies - such as having parents in a

neglect ease participate in counseling with elders, or having neglected and abused

children engage in subsistence activities as a way of healing 37- that attorneys

trained and licensed for state and tribal courts may not understand.

34 See Franke Aft. at ¶5.

3s Brown Aft. at ¶7.

36 See Tuntutuliak Aft. at 3

37See Tuntutuliak Aft. at ¶4; Eek Aft. at ¶5.



Given the specific context of tribal court proceedings, representation by an

attorney is unlikely to be helpful, let alone so essential to a fair outcome as to be a

due process requirement. For these reasons and others, numerous tribal courts

have explicitly limited the role that attorneys may play in tribal court proceedings.

The Kenaitze Indian Tribe's code, for example, permits the presence of attorneys

in the courtroom, but does not allow attorneys to speak in hearings unless invited

to do so by the COUl't. 38 This limit reflects the fact that the Kenaitze justice system

evolved out of different traditions and cultural norms than did the state and federal

courts, and that it therefore values different styles of communication and

information-gathering, and imagines different remedies. 39 To insist that a lawyer

trained for and licensed to practice in a state court be allowed to practice in the

Kenaitze Tribal Court using the particular techniques and communication styles

appropriate in the state court would be to impose state court practices and

procedures on the Kenaitze Court. Such an imposition is not required by due

process.

That such an imposition would be insulting and counter-productive can be

illustrated by way of analogy: the Alaska State Court system has developed its

own procedures to enforce Alaska law, and allows (with some strict exceptions)

only attorneys licensed in Alaska to practice before it. The fairness of the Alaska

State Court system is not called into question because attorneys licensed in, for

3s Kenaitze Tribal Court Code, Chap. 2, Section 24.

39Franke Aft. at ¶6.
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example, Louisiana are not generally allowed to practice in the Alaska State

Courts. This analogy fails to illustrate the full irrelevance of state court attorneys

in tribal justice systems, however, because lawyers licensed in Louisiana and

Alaska are likely to have received similar training, and the Alaska State Court

system and the Louisiana State Court system likely share more conventions and

practices than either state court shares with tribal courts. Such an imposition on

tribal courts would also be a tragedy: traditional systems of justice are an

innovative model state courts are examining to improve their own justice

systems. 4° To stifle their continued development or to fundamentally change their

character would create a significant loss.

The differences between state courts and tribal courts - in styles of

information-gathering, level of cooperation between parties, application of

traditional law, norms, and remedies, etc. - may make attorney participation in

tribal courts meaningless, but no party has argued that these differences (aside

from limits on attorney participation) raise questions about the fairness of tribal

courts. 41 The question in this case is only whether in these circumstances

restricting an attorney to written arguments, and advice and counsel for his client,

amounts to a denial of basic due process protections, such that the tribal court's

4o See Magistrate Christopher McLain, Circle Sentencing and Community

Outreach Efforts (2012); Neil Nesheim, Evaluating Restorative Justice in Alaska:

The Kake Circle (May 2010).

41 See John v. Baker, 982 P.2d at 764 ("... we would ignore the fundamental

meaning of sovereignty and insult tribal systems of justice to reason that because

tribal law is different it is inferior.").

10



judgment is not entitled to full faith and credit. Answering in the affirmative

would impose a different and more restrictive due process standard on tribal courts

than any other "sister" court in the nation.

A useful analogy may be found in international comity. Comity is the

principle that a valid judgment rendered in a foreign nation after a fair proceeding

will be recognized in the United States. 42 Comity requires a more searching review

of a foreign court's judgment than does full faith and credit when recognition is

contested,43 so a tribal court decision that would meet the requirements for

recognition under comity would be entitled to full faith and credit under ICWA.

The United States Supreme Court approved of international comity in Hilton v.

Guyot, in which it explained that comity "is neither a matter of absolute legal

obligation, on the one hand, nor of mere courtesy and good will, upon the other. ''44

Rather, comity will be extended as long as the foreign court has abided by

fundamental standards of procedural fairness. 45 Justice Cardozo has further

clarified that under comity, "[t]he courts are not free "to refuse to enforce a foreign

right at the pleasure of the judges, to suit the individual notion of expediency or

fairness. ''46

42 Restat. 2d Conflict of Laws §98 (1989).

43 Id. at Comment b.

44Hilton v. Guyot, 159 U.S. 113, 163-64 (1895).

45See, e.g., Cunard Steamship Co. Ltd. v. Salen Reefer Svcs., 773 F.2d 452, 457

(2d Cir. 1985).

46Loucks v. Standard Oil Co., 120 N.E. 198, 202 (N.Y. 1918) (emphasis added).
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Under a comity analysis, foreign judgments have been recognized by

United States courts even where the procedures that led to the judgment differed

greatly from standard American procedures. In Hilton, for example, the judgment

at issue was from a commercial court where the judges were merchants, ship

captains, stockbrokers, and persons engaged in commercial pursuits, not trained

legal advocates. 47 The witnesses testified without oath, hearsay evidence was

admitted, and defendants were not allowed to cross-examine the witnessesfl Yet

the Court did not find that these procedural differences raised significant concerns

about the fairness of the judgmentfl

Tribal court procedures may differ from state court procedures in much the

same ways that procedures of the French court in Hilton differ from standard state

and federal court procedures: the judges are likely to be lay community members

rather than professional attorneys, and there may be significant differences in the

procedures for gathering evidence. Hilton illustrates that these differences do not

amount to a denial of due process such that comity would be inappropriate. 5°

47Hilton, 159 U.S. at 116.

48Hilton, 159 U.S. at 204-05.

49Ultimately, the Supreme Court held that the judgment in Hilton was not entitled

to comity, because the French courts did not apply comity to United States

judgments. This requirement of reciprocity is no longer followed. See Susan L.
Stevens, Commanding International Judicial Respect: Reciprocity and the

Recognition and Enforcement of Foreign Judgments, 26 Hastings Int'l & Comp.
L. Rev. 115, 119-20 (2002). The Supreme Court in Hilton also mentioned that

foreign judgments affecting family status are particularly entitled to comity
recognition. Hilton, 159 U.S. at 167-68.

3oHilton, 159 U.S. at 116, 204-05.
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Because full faith and credit is an even more deferential standard, 51 these

differences are insufficient to suggest that a (ienial of full faith and credit would be

appropriate.

The Minto Court's procedures differ from state and federal court

i

i

!
procedures. Mr. Parks argues that one of these differences - the fact that his

attorney was required to put his jurisdictional objections in writing - was such a

significant due process violation that the Minto Court's judgment cannot be given

full faith and credit. Mr. Parks ignores the other differences between tribal courts

!

!

!
and state courts, differences - such as the fact that his attorney would have been

arguing to a court made up of non-lawyers - that would have made oral arguments

by his attorney irrelevant or counterproductive. Because Mr. Parks has not

actually identified a way in which the Minto Court denied him notice or an

!
i

I
opportunity to be heard, the Minto Court's judgment should be afforded full faith

and credit in the Superior Court.

II.

I
Alaska Tribes Have the Same Inherent Jurisdiction as Reservation-

lit

Based Tribes to Protect their Tribal Children, Regardless of i
iWhether One or Both Parents is a Tribal Member.

Tribal court jurisdiction over off-reservation children with non-member and I

non-Native parents in child protection cases is well-trodden ground in the lower

48. ICWA, which provides for this jurisdiction, is triggered by the tribal

membership of the child, with no exceptions or exclusions for tribal children with

51Restat. 2d Conflict of Laws, Comment b.
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parents from different tribes or children with one non-tribal parent. 52 ICWA

recognizes that when tribal courts step in to protect tribal children, that

intervention not only provides safety for the child, it also ensures the survival of

the Tribe itself, regardless of the parents' tribal affiliation:

The welfare of Indian children lies at the heart of tribal

sovereignty. Thus, there are no real boundaries to

protecting these essential tribal relations where the

exercise of tribal authority is vital to the maintenance of
tribal identity and self-determination, s3

Amici urge this Court to find that the role of child protection jurisdiction in

securing the future of Native Tribes is just as critical in Alaska as it is Outside.

ICWA defines "Indian child" through membership, and does not

distinguish between Indian children based on the tribal affiliation of their parents.

Section 1903 provides that an "Indian child" is "any unmarried person who is

under age eighteen and is either (a) a member of an Indian tribe or (b) is eligible

for membership in an Indian tribe and is the biological child of a member of an

Indian tribe." Thus, the definition of an "Indian child" encompasses children who

have only one parent affiliated with a Tribe. A Tribe's interests under ICWA are

protected regardless of whether a child is connected to the Tribe through one

parent or both parents.

s2 See 25 U.S.C. § 1903(1) (describing "child custody proceedings" as those

involving "an Indian child").

53 Borders Beyond Borders - Protecting Essential Tribal Relations Off Reservation

Under The Indian Child Welfare Act, 42 New Eng. L. Rev. 15 (2007).

14



The Superior Court found that tribal courts in Alaska are precluded from

having subject matter jurisdiction over child protection cases when a non-member

parent is involved. 54 However, ICWA recognizes tribal subject matter jurisdiction

over child protection proceedings based on the child's membership. Section

191 l(a) recognizes exclusive tribal jurisdiction when an Indian child is a ward of a

tribal court, notwithstanding the residence or domicile of the child, and

notwithstanding the parents' tribal affiliations. Section 1911(b) recognizes the

concurrent state and tribal jurisdiction over children not domiciled or residing

within the reservation, again notwithstanding the parents' tribal affiliations. The

recent Tanana decision recognizes that this provision acknowledges tribes have

jurisdiction both to have child protection cases transferred from state court and to

initiate child protection cases. 55

Nowhere in Section 1911's provisions for tribal jurisdiction is there any

exclusion for children with a non-member or non-Indian parent. Although

Congress certainly heard from many stakeholders Opposed to the idea of tribal

jurisdiction over non-Indians, 56 Congress enacted a statute that did not provide

special exceptions for non-Indian parents of tribal children.

54 Decision at 27, citing dicta in Nevada v. Hicks, 533 U.S. 353, 367, n.8 (2001).

55 State v. Native Village of Tanana, 249 P.3d 734 (Alaska 2011).

56 See, e.g. Letter from Assistant Attorney General Patricia M. Wald to Hon.

Morris K. Udall (Feb. 8, 1978), included in H.R. Pep. No. 1386, 95th Cong. 2d

Sess. 35, reprinted in 1978 U.S. Code Cong. & Admin. News 7530, 7558 ("The

bill would appear to subject family relations matters of certain classes of persons
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The idea that the existence of a non-member parent nullifies tribal

jurisdiction could eviscerate a Tribe's capacity to handle child protection cases

and devastate child protection systems among Alaska Native Tribes. For example,

in the Umkumiut Tribe, when there is an abused or neglected child who has a

parent from another village, the elders will consider on a case-by-case basis how

to address that parentY The result will depend on each parent's situation, but

whatever the situation, meeting the child's needs will always be the first concern. 5s

Likewise, the Kenaitze Tribal Court successfully works with blended families on a

regular basis, again, focusing primarily on the needs of the childfl

The Superior Court's jurisdictional theories also run counter to state and

federal precedent. In John v. Baker, this Court upheld the Northway Tribal

Court's subject matter jurisdiction over a tribal child despite the fact that the father

was from another Tribe. 6° Following the Superior Court's theory about subject

matter jurisdiction would mean that tribal court cases with the same facts as John

v. Baker would no longer receive comity recognition, and thus dismantle the past

decade and a half of Alaska Supreme Court decisions.

to the jurisdiction of tribal courts which are presently adjudicated in State courts,"

I

!

!

including "nonmembers living offreservations.").

57See Umkumiut Aft. at ¶4, 6.

5Sld "

59See Franke Aft. at ¶4.

60See 982 P.2d at 759.
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The Kaltag litigation also upheld an adoption following a tribal court's

termination of a non-member's parental rights. 61 This holding also runs counter to

the suggestion that a non-member patent supersedes a Tribe's inherent jurisdiction

over a tribal child. Additionally in Smith v. Salish Kootenai College, the Ninth

Circuit held that tribal jurisdiction over non-members is more aptly viewed

through the lens of personal jurisdiction as opposed to subject matter

jurisdiction. 62

In ICWA litigation in the Lower 48, many state courts have considered the

ability of tribal courts to assume jurisdiction over abused or neglected tribal

children living off-reservation, who have a non-member parent.

In a Louisiana case, the Native Village of Kotzebue was held to have

exclusive "wardship" jurisdiction over a child under Section 1911 (a), even though

one side of the family was affiliated with a different Tribe, and even though the

wardship was declared after the child had been placed with non-member adoptive

parents in Louisiana. 63 The critical factor for the court was the child's lineal

descent from the Tribe, and the Tribe's ongoing connection to the child, regardless

of the child's residence. What this Court can take from that holding is the Tribe's

61Order, Kaltag Tribal Council v. Jackson, Case No. 3:06-cv-211 TMB, at 10 (D.

Alaska, February 22, 2008), affd 344 Fed. Appx. 324 (9th Cir 2009), cert. denied
(Oct. 4, 2010).

62See 434 F.3d 1127, 1135-39 (9th Cir. 2006).

63See Owens, 690 S.2d. at 950-51.
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ongoing interest in the custody of its children, wherever those children may travel,

and ICWA's preservation of that tie.

In California, a state court recognized the authority of a Tribe to request

transfer of an ICWA case where a child with Indian blood on only her mother's

side was raised in Fresno, far from any reservation. 64 Such a transfer is consistent

with Tribes being able to maintain subject matter jurisdiction over child protection

matters for tribal children outside Indian country, even when one parent is non-

Indian. This exercise of jurisdiction is consistent with the central vision of ICWA:

Tribes preserving their survival through protecting tribal children wherever they

live, and whatever their parentage.

An Illinois court similarly held that "under the ICWA, even in instances

where there is a total lack of contact with a child, an Indian tribe has a very real

and substantive interest in each child. ''65 In that case, the child was connected on

only one side to the Potawatomi Tribe in Kansas. Nonetheless, when the Tribe

petitioned to transfer the case to its tribal court, the state court granted the transfer

over the guardian ad litem's objection, explaining that it would assume the tribal

court would decide the case in the child's best interests. As in the California case,

the Illinois court relied on ICWA's legislative history focusing on the need of

64 In re Desiree F., 83 Cal. App. 4th 460, 469 (Cal. App. 5th Dist. 2000).

6s In re Armell, 550 N.E.2d 1060, 1069 (I11. App. Ct. 1st Dist. 1990).
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Tribes to engage in child welfare matters to preserve their own future. 66 Likewise,

the North Dakota Supreme Court acknowledged the concurrent jurisdiction of the

state court and tribal court in a case where a non-Indian father had moved off the

reservation and the effects of a family breakup were mostly felt off the

reservation. 67

There are also non-ICWA cases where state courts have had no problem

recognizing tribal court jurisdiction over children on reservations over the

objection of non-member parents living outside reservation boundaries. 6s Again,

the focus in these cases is on Tribe's primary interest in its children above all other

matters. Indeed, in the sole ICWA case before the U.S. Supreme Court, the Court

emphasized that "the tribe has an interest in the child which is distinct from but on

a parity with the interest of the parents. ''_9

Amici urge this court to find that ties between Tribes and tribal children are

no less strong in Alaska than they are in the Lower 48, where tribal jurisdiction

over non-members is commonplace. As noted in ICWA's legislative history,

66 ld. at 1064. See also Michael J. Jr. v. Michael J. Sr., 7 P.3d 960 (Ariz. App.

2000) (affirming transfer of ICWA case to Arizona Tribe, despite child being born
off-reservation to non-Indian mother).

67Kelly v. Kelly, 759 N.W.2d 721,726 (N.D. Dist. 2009), rev'd on other grounds,

806 N.W.2d 133 (N.D. 2011).

6sSee, e.g. Swalefv. Anderson, 646 S.E.2d 458, 462 (Vs. App. 2007) (father in

Virginia lacked valid objection to tribal court jurisdiction over children who had
moved onto the reservation with their mother and grandmother).

49 Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 52 (1989)

(quoting In re Adoption of Halloway, 732 P.2d 962, 969 (Utah 1986)).
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"Blood relationship" -- not reservation status -- "is the very touchstone of a

person's right to share in the cultural and property benefits of an Indian tribe. ''7°

The existence of a reservation or Indian country does not change the nature of the

relationship between a child and his or her Tribe: "

Although the presence and domicile are handy

jurisdictional rules, these tests largely ignore the ethnic

identity of the child and cultural ties to the tribe...
where there interests of an Indian tribe are involved in

a custody dispute, a state court must consider the

unique status which Indian tribes occupy under the
law. ,,71

If these ties are strong enough for Tribes to maintain jurisdiction over children of

mixed ancestry in the Lower 48, there seems to be no compelling justification for

implementing a different rule in Alaska.

This position is not insensitive to concerns of parents like Mr. Parks who

may be litigating in a tribal forum with which they are unfamiliar or have few ties.

However, the concerns with appearing in a strange tribunal are no less serious for

the many village residents who appear without representation for state court

hearings by phone. Additionally, by parenting a child with a tribal member, adults

should be on notice that the Tribe may have interests in the custody and

upbringing of the child. In balancing a parent's interest in a familiar forum and a

Tribe's interest in overseeing the protection of its children, ICWA insists that the

Tribe's interest is no less important than the parents. In terms of forum selection,

70 H. Rep. No. 95-1386 for H.R. 12533, 95th Cong. (July 24, 1978), at 20.

71 In re Bertelson, 617 P.2d 121,128 (Montana 1980).

2O



ICWA goes even farther by assuming the tribal forum is the more appropriate one:

as one scholar has noted "the goal of enhancing tribal autonomy and tribal survival

would seem to constitute a sufficiently compelling government interest for

maintaining a policy of deference to tribal courts in Indian child custody litigation:

Such a preference for the tribal role would also comport with federal policy as

manifested in the ICWA. ''72

Amici urge the Court to maintain its traditional presumption that Alaska

Native tribal forums will be fair and impartial to all parties regardless of

membership, unless proven otherwise. It has been repeated in the Lower 48 courts

that it is not the state court's role to be suspicious of tribal courts simply because

they are different, but rather to recognize the unique benefits tribal courts can offer

families of Native children. For example, the Montana Supreme Court has stated

that: "There is every reason to hope, therefore, that the [] Tribe will afford the

petitioning wife a viable remedy in its courts. Should tribal governments prove

uncooperative or should their courts discriminate against non-Indian plaintiffs,

they run the risk of eventual Congressional legislation that could deprive them of

much of the autonomy they have struggled so long to achieve. ''73

There is much to be gained by encouraging mutual respect among state and

tribal judicial forums. In communities across Alaska, Tribes are oRen the first

72Barbara Ann Atwood, Fighting Over lndian Children." The Uses and Abuses of

JurisdictionalAmbiguity, 36 UCLA L. Rev. 1051, 1105-1106 (1989).

73State ex rel. Flammond v. Flammond, 621 P.2d 471 (Mont. 1980).
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respondcrs to child welfare emergencies. In many communities, the tribal justice

system is the only justice system physically present in the community. TM In Eek,

for example, the nearest state courthouse and Office of Children's Services branch

are 35 air miles away in Bethel. Mekoryuk is even more remote, on Nunivak

Island in the Bering Sea, an hour's flight from Bethel. In these places, the tribal

court is the court that can respond quickest to emergency issues.

Amici Tribes also have a history of taking care of family crises in their

communities for millennia. Today, they can carry forward that history and

traditional methods for healing, including counseling by elders, healing through

subsistence and cultural activities, and direct, positive engagement with parents.

Tribal courts do not need expert testimony on traditional child-rearing, as it is

already part of their culture.

What amici are seeking in this case is the opportunity to keep serving their

children, without having to discriminate against certain children simply because

those children have a parent from another village. Crippling Alaska Native Tribes

in this way could severely diminish the role of tribal courts in this state, where

Native children are more often born to parents of different Tribes than the same

Tribes. 75 As recognized in ICWA, this diminishment of authority would impact

the integrity of the Tribes themselves:

74 See Brown Aft.at ¶4.

75 See Franke Aff. at ¶4; Brown Aft. at ¶8; Tuntutuliak Aff. at ¶5.
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Preservation of Indian culture is undoubtedly
threatened and thereby thwarted as the size of any
tribal community dwindles. In addition to its artifacts,

language and history, the members of a tribe, are its
culture. Absent the next generation, any culture is lost

and necessarily relegated, at best, to anthropological
examination and categorization. 76

CONCLUSION

A ruling that tribal justice systems are required to mimic state court

procedures in order to receive the full faith and credit recognition due under the

Indian Child Welfare Act 77 would force tribal courts to become copies of state

courts or risk their judgments being ignored. A ruling that tribal justice systems

have no jurisdiction in child welfare eases with non-member parents would

drastically reduce the number of cases in which tribal courts could address child

welfare issues in their own communities. Amici urge this court to reverse the

decision of the Superior Court and remand to dismiss the state court action.

76In re M.E.M., 635 P.2d 1313, 1316 (Mont. 1981).

7725 U.S.C. §191 l(d).
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Respectfully submitted this _l_day of December, 2012, at Anchorage,

I Alaska.
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Maggie Humm (#0311055)

Holly Handler (#0301006)
Sydney Tarzwell (Rule 43 Waiver)
Virginia Gomez (Rule 43 Waiver)
ALASKA LEGAL SERVICES CORP.

1016 W. 6_ Avenue, Suite 200

Anchorage, AK 99501

Phone: (907) 272-9431
Fax: (907) 279-7417
Attorneys for A raici

IN THE SUPREME COURT OF THE STATE OF ALASKA

RozcUa Simmonds and JeffSimmonds, )

)
Petitioners, )

)
v. )

)
Edward Parks, )

)
Respondent. )

)
Trial Court Case No. 4FA-09-02508 CI

Supreme CourtCaseNo. S-14103

AFFIDAVIT OF NATIVE VILLAGE OF EEK

Comes now WilliamF.Brown, beingfirstdulysworn,and statesasfollows:

1. My name is William F. Brown, and I am the President of the Native Village

of Eek.

2. I have lived in the village for Eek and my family-has Iived here for 69 years

to date.

3. I have learned about our traditional ways of helping abused and neglected

childrenthroughmy Grand Parentswithwhom Iwas raisedtraditionallyand spokentoof

familyandprovidingfortheirneedsspirituallyand culturally.
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4. If an abusedor neglectedchild living in our village had a parent who was

from outside the village, the authorities would call the IOWA Coordinator to ask for _,'a

emergency placement just like the authorities would if both parents were tribal members.

The child would be placed with a relative or in a licensed foster home, depending on the

circmustances. Our Tribal Council works with parents from other communities.

5. When we are dealing with an abused or neglected child, an important part

of what we do is have the child engaged in age-appropriate subsistence activities such as

cutting fish, berry picking, fishing, hunting, trapping, and craft making.

6. Sometimes the Tribe must to be able to take emergency custody of an

abused or neglected child living in the village. Currently, the authorities contact our

IOWA Coordinator about these situations no matter what time it is, and it is taken care of

immediately. It would greatly affect our Tribe if the State of Alaska did not recognize this

authority to make our own decisions for children in danger.

7. If we were forced by the State to allow lawyers to argue in front of our

Council or in Tribal Court in order for our orders to be recognized, we would no longer

have control over our own proceedings.

8. If we had to have lawyers for our proceedings to be recognized, we would

not be able to have proceedings.

FURTHER AFFIANT SAYETH NOT.

SUBSCRIBED and SWORN before me this the _l_:¢a day of_z_._._.:_, 2012.
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NOTARY PUBLIC

My commission expire_
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Maggie Humm (#0311055)

Hol}y Handler (#0301006)
Sydney Tarzwell (Rule 43 Waiver)
ALASKA LEGAL SERVICES CORP.

1016 W. 6th Avenue, Suite 200

Anchorage, AK 99501

Phone: (907) 272-9431

Fax: (907) 279-7417
Attorneys for Amici

IN THE SUPREME COURT OF THE STATE OF ALASKA

Rozella Simmonds and Jeff Simmonds, )

)
Petitioners, )

)
v. )

)
Edward Parks, )

)
Respondent. )

)
Trial Court Case No. 4FA-09-02508 CI

Supreme Court CaseNo. S-14103

AFFIDAVIT OF KIMBERLY FRANKE

COMES NOW, Kimberly Franke, being first duly sworn, and states as follows:

1. I am the Chief Judge for the Kenaitze Indian Tribe ("KIT") Tribal Court.

2. In my capacity as the Chief Judge, I am familiar with the caseload and

operations of the tribal court. I was raised on the Kenai Peninsula and in the Anchorage

area. I have been living exclusively on the Kenai Peninsula since 1990 and my family has

been here for many generations.

3. The Kenai Peninsula is home to the majority of Kenaitze Tribal members as

well as members of the Salamatoff Tribe, Ninilehik Tribe and Alaska Natives from all
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I

over the state. Currently, there are 1,430 members enrolled in KIT and 901 of those

I

I

I

members live in the Kenai Peninsula area.

4. The KIT has formed a tribal court that is separate from our tribal council.

The Kenaltze tribal court is very active and currently has 10 child protection cases. In the

vast majority of our cases, there is one parent who is not an enrolled member of the Tribe

I

I

I

and may perhaps even be fi'om a different community. At times, every case on our child

protection docket has a non-member parent. Not being able to hear such cases would

cripple our entire ¢ibal court as it relates to child protection and would make us totally

ineffective when it comes to protecting our tribal children from abuse and neglect. This

I

I

I

!

is true even'though we arc on the road system and have a strong OCS presence in our

community. Oftentimes families don't feel comfortable going to the State and will

instead report child abuse and neglect matters to the Tribe. If tribal members do not have

the option of turning to the Tribe (because one of the parents is a non-member), there is a

very real possibility that they will try to handle a problem of child abuse or neglect on

their own. This can result in the problems worsening and children being put in further

l danger.

I

I

I

5. KIT's tribal court has had great success in working with non-member

parents. While the best interest and safety of the children is paramount, we strive to

create a non-adv_sarial environment that will lend itself to healing rather than placing

blame. We have very simple, clear rules. We have chosen to write down most of our

I

I

I

court procedures and laws, except those traditional laws that do not translate to written

word. Our written procedures have built in due process protections. We oilen resolve

Page 2 of 3



matters by talldng them through rather than the judges having to make a decision without

any parent cooperation. Giving parties a fair chance to speak their peace and present their

side of the ease is part of our culture, and part of every court ease before us. Our process

is very appealing to people involved in our court system, even non-members.

6. Our Tribe has a very clear rule about the participation of attorneys. To

summarize, they are allowed to be in tribal court and participate in the case, but they

cannot speak during a e0urt hearing unless invited to do so by the judges. It is vital that

we have this rule so that we can maintain a Iraditional method of sotving disputes.

Having another person speak for a parent or party, especially a person unrelated to the

party, is eonlrary to our methods of dispute resolution. A person needs to tell his or her

side of the story in their own words, not through a third person. This is a value of our

culture.

7. The inability to make decisions regarding the safety and welfare of our tribal

children will have a devastating impact on our Tribe. The children are the future of our

Tribe. If we are not allowed to protect them, then the existence of our Tribe is put in

jeopardy.

FURTHER AFFIANT SAYETH NOT.

• _r!_ Fr-a_e -)
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I SUBSCRIBED and SWORN beforeme thisthe ['_day of_ 2012-

I

NOTARY-P/UB_ ,'_

I My commis._ionexpires:_=_5

I
|" NOTARY PUDUC |

I | ANNETTE SCHUL'rZ [| STATE OF ALASKA
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Maggie Humm (#0311055)

Holly Handler (#0301006)

Sydney Tarzwell (Rule 43 Waiver)

Virginia Gomez (Rule 43 Waiver)
ALASKA LEGAL SERVICES CORP.

1016 W. 6t" Avenue, Suite 200

Anchorage, AK 99501

Phone: (907) 272-9431

Fax: (907) 279-7417

Attorneys for Amiei

IN THE SUPREME COURT OF THE STATE OF ALASKA

gozeUa Sim.monds and JeffSimmonds, )

)
Petitioners, )

)
v. )

)
Edward Parks, )

)
Respondent. )

)
Trial Court Case No. 4FA-09-02508 CI

Supreme Court Case No. S-14103

AFFIDAVIT OF NATIVE VILLAGE OF MEKORYUK

Comes now PatriciaR. Williams,being firstduly sworn, and statesas follows:

1. My name is Patricia R. Williams, and I am the Tribal Court Clerk Assistant

of the Native Village of Mekoryuk.

2. I have lived in the village for 38 years and my family has lived here for one

generation.

3. I have learned about our traditional ways of helping abused and neglected

children through stories our elders have shared.
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4. Traditionally, our village has helped abused or neglected children who have

a parent from outside the village by placing them with responsible extended family

members, like grandparents, aunts, and uncles. We will protect the safety of a child in

our village, even if one of the child's parents is from somewhere else.

5. If the State of Alaska did not recog'nize the Tribe's authority in child abuse

and neglect cases where a parent is from outside the village, we as a Tribe would not be

able to use our laws and we would be powerless to help children in danger. This could be

devastating to the child's well-being, since we are on an island'far from state offices. We

care deeply for other Native people who are not from our Tribe.

6. If we were forced to allow lawyers to argue in front of our Council or our

Tribal Court, it could be positive or negative, depending on the situation. Tribes have

limited funds and in most eases cannot afford to hire lawyers. Our system could not

function if lawyers had to be part of every case.

7. Anyone who thinks that the ties between Native children and their tribes are

stronger on reservation than off-reservation should be reminded that all children should

be treated equally. In this day and age, Native families relocate to other communities

because of marriage and economic opportunities. Native children are our future, and

should be regarded equally regardless of their place of residency.

FURTHER AFFIANT SAYETH NOT.
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SUBSCRIBED and SWORN before me this the __ day of _f'J//_, , 2012.

__ t_IO'f/(RYPUBLfC ' "

_ _._G _/ My commission expires: _"_
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Maggie Humm (#0311055)

Holly Handler (#0301006)

Sydney Tarzwell (Rule 43 Waiver)

Virginia Oomez (Rule 43 Waiver)
ALASKA LEGAL SERVICES CORP.

1016 W. 6 th Avenue, Suite 200

Anchorage, AK 99501

Phone: (907) 272-9431

Fax: (907) 279-7417

Attorneys for Amiei

IN THE SUPREME COURT OF THE STATE OF ALASKA

Rozella Simmoncis and Jeff Simmonds,

Petitioners,

v. )
)

Edward Parks, )

)
Respondent. )

)
Trial Court Case No. 4FA-09-02508 CI

Supreme Court Case No. S-14103

AFFIDAVIT OF STONY RIVER TRADITIONAL COUNCIL

Comes now .r_av_ 'lX)i [ l; S, being first duly sworn, and states as follows:

1. My name is__ [j0 )_[_ , and I am the "-_r¢__ d_._l t

Stony River Traditional Council.

of the

2. I havelived in the village for a IIMD _AVt_-_ V rS and my family has lived
!

_t_generations?).herefor"_-o _ _-_ _ co_ "t

3. I have learned about our traditional ways of helping abused and neglected

children through .e i c_¢J_S o. ¢1 _ [OtOf-_-_(stories? Elders? Traditions you still
/

practice )
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4. Many children in our Tribe have a parent from another village.

5. Traditionally, even if a child has a parent from another village, if there is

abuse or neglect, our Tribe helps the child. We step in to help no matter what, regardless

of where the child's parents are from. We help the child without question.

6. It is a must for our Tribe to be able to take emergency custody of an abused i

or neglected chiid living in oui" village..The Alaska Court System does not have a n

presence in the village and if a child is in danger, _e child must be helped right away.

There is not always time to wait for the State to take action. I

!

FURTHER AFFIANT SAYETH NOT. I

SUBSCRIBED and SWORN before me this the _ day of _ , 2012. I

/ / h,-_ _"_\ NOTARY PUBLIC

[_!\,._/._"/}\_) My commission exp!res: AJ] _ i
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Maggie Humm (#0311055)

Holly Handler (#0301006)

Sydney Tarzwell (Rule 43 Waiver)

Virginia Gomez (Rule 43 Waiver)
ALASKA LEGAL SERVICES CORP.

1016 W. 6 th Avenue, Suite 200

Anchorage, AK 99501

Phone: (907) 272-9431

Fax: (907) 279-7417

Attorneys for Amici

IN THE SUPREME COURT OF THE STATE OF ALASKA

Rozella Simmonds and Jeff Simmonds, )

)
Petitioners, )

)
v. )

)
Edward Parks, )

)
Respondent. )

)
Trial Court Case No. 4FA-09-02508 CI

Supreme Court Case No. S-14103

AFFIDAVIT OF TUNTUTULIAK TRADITIONAL COUNCIL

Comes now _,,'./_. 7t_w "It. , being first duly sworn, and states as follows:

1. My name is ,,:_ _o'-/_ , and I am the r-e'_/f&-_¢ of the

Tuntutuliak Traditional Council.

2. I have lived in the village for

here for _'_i(n,._ -'T_',_u_n,_..n-t"c, JY

and my family has lived

3. I have learned about our traditional ways of helping abused and neglected

children through

practice )

(stories? Elders? Traditions you still
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4. If the parent of an abused or neglected child is from outside our village, we

usually talk to the parents about the abuse or neglect issue, and elders follow up. Our

elders and our council work with parents who are from outside the village.

5. It is very important for our Tribe to be able to take emergency custody of

an abused or neglected child living in our village. If the State of Alaska did not recognize

this authority in cases where a parent is from outside •the•village, our Tribe would have

less authority to work effectively with the child in need.

6. Ties between Native children and their Tribes just as not strong if not

stronger in Alaska villages than on reservations.

FURTHER AFFIANT SAYETH NOT.

SUBSCRIBED and SWORN before me this the _4_ day of Oe_, 2012.

NOTARY PUBLIC
My commission expires:/,/,//_r_ i//_

_,'..;
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Maggie Humm (#0311055)

Holly Handler (#0301006)

Sydney TarzweU (Rule 43 Waiver)

Virginia Gomez (Rule 43 Waiver)
ALASKA LEGAL SERVICES CORP.

1016 W. 6 tb Avenue, Suite 200

Anchorage, AK 99501

Phone: (907) 272-9431

Fax: (907) 279-7417

Attorneys for Amici

IN THE SUPREME COURT OF THE STATE OF ALASKA

Rozella Simmonds and Jeft_ Simmonds, )

)
Petitioners, )

)
v. )

)
Edward Parks, )

)
Respondent. )

)
Trial Court Case No. 4FA-09-02508 CI

Supreme Court Case No. S-14103

AFFIDAVIT OF UNKUMIUT TRIBAL COUNCIL

Comes now Rena Tony being first duly sworn, and states as follows:

1. My name is Rena Tony and I am the tribal operations director of the

Umkumiut Tribal Council.

2. I grew up in Nightmute, where Urnkumiut is based, and my father's side of

the family has lived here for many generations.

3. I have learned about our traditional ways of helping abused and neglected

children through elders and stories. We still have a subsistence culture and practice our

traditions.
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4. Traditionally, when a child is visibly or obvOously neglected or abused, and

a parent is from outside the village, elders place the child with an immediate fmnily

member who is able to take care of the child. The placement would be with the closest

family member, and elders instruct the family to raise the child properly according to oral

txadition. If this is not possible, then. the child is placed with someone frorn the

community or from a neighboring community.

5. The Tribe will also step in to find a safe home for a child who has lost his

or her parents.

6. The authority of the Tribal Council or elders over a non-member parent

depends on the parent's history and on his or her situation. Elders have authority over that

parem when there is a history of abuse against the child. If the parent shows the abusive

behavior, the elders have authority to ask the parent to leave the community and to return

home or go elsewhere. The Tribal Council then consults with the elders about protecting

the child and follows their advice as closely as possible.

7. It is very important to be able to take emergency custody of a child and to

place that child with an immediate family member when the safety and well-being of the

child areat stake.

8. Ifthe Statedid not recognizeour authorityin caseswhere a parent isfrom

outsidethe village,we would no longerhave the abilityto ask theseparentsto leavethe

childalone,and we would not be ableto protectthe child.
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9. If the State of Alaska forced us to allow lawyers to appear in front of our

Traditional Council or our Tribal Court, it would make it harder for us to make sound

judgments for children. The proceeding would no longer be about what is in the best

interests of the child, but would instead be about the .lawyers and the paperwork they

• .

decide to use, and laws that are not always the sam_ as our way Of caring for children.

The child's well-being will be affected, especially if the child is accustomed to a

traditional culture or lifestyle. This is especially true in remote areas.

10. It makes no difference whether Tribes and their children live on reservation

or off-reservation; the ties between them are the same. When a child is placed in a good

home and is given the chance to be raised in a good environment, especially when the

culture and traditional lifestyle are being taught orally or by example, it should not matter

whether the tics are on reservation or off-reservation. The tie between Tribes and their

Native children will always be there, because no boundary prevents a child from

continuing the history of his or her Tribe.

FURTI-I:ER AFFIANT SAYETH NOT.

SUBSCRIBED and SWORN before me this the "._"_ day of i 2,- ,2_.x__44-'N_

My commission expires:lYJ_
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