
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEBRASKA 

 
RICHARD SMITH, et al.,  

Plaintiffs, 
 

and 
 

STATE OF NEBRASKA, 

Plaintiff-Intervenor, 

v. 
 

MITCH PARKER, et al., 

Defendants, 
 

and 
 

THE UNITED STATES, 

Defendant-Intervenor. 

 

Case No. 4:07CV3101 

 

 

PLAINTIFF-INTERVENOR’S  
BRIEF IN OPPOSITION TO  

DEFENDANT-INTERVENOR’S  
BRIEF IN SUPPORT OF MOTION 

FOR SUMMARY JUDGMENT 
 

 

COMES NOW Plaintiff-Intervenor State of Nebraska and, pursuant to Fed. R. Civ. P. 

56, file this brief in opposition to Defendant-Intervenor’s brief in support of Motion for 

Summary Judgment, Filing 127.  

INTRODUCTION 

 At issue in this case is whether Pender, Nebraska and its surrounding areas west of the 

now-abandoned right-of-way of the Sioux City and Nebraska Railroad Company are within the 

boundaries of the Omaha Indian Reservation. This Court’s conclusion of this issue in the 

affirmative would pose immediate and material harm to the area’s residents and to the State’s 

authority over the region. Already, the federal government and the Omaha Tribe itself have 

manifested their intent to begin exercising certain jurisdiction within Pender as though it is part 
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of the reservation. Such a disruption of Pender’s lawful status as not part of the reservation 

would upend the status quo and severely damage the State’s legal interest in the village and its 

ability to enforce the laws and protect the health, security, and welfare of its residents.1 

ARGUMENT 

I. Clear Congressional intent to diminish the Omaha Reservation is evident in the 
passage of the 1882 Act. 

 
Clear Congressional intent to diminish the Omaha Reservation is evident in the passage 

of the 1882 Act. Congressional intent is rarely found on the face of the statute since Congress, 

during the era of surplus land acts, anticipated that the reservation system would soon cease to 

exist. As Defendant-Intervenor correctly stated, “Congress often did not meticulously clarify 

whether a particular piece of legislation formally changed reservation boundaries.” Filing 127 at 

19. Thus, “[e]xplicit language of cession and unconditional compensation are not prerequisites 

for a finding of diminishment.” Solem v. Bartlett, 465 U.S. 463, 471 (1984).  

Given the absence of statutory language indicating reservation status, Defendant-

Intervenor relies heavily on sweeping generalizations and on what the Act did not say, 

contending that, because Congress did not employ specific language of “relinquishes all tribal 

interests” and the inclusion of a “fixed-sum payment,” the Omaha Reservation must not have 

been diminished. See Filing 127 at 10. Moreover, Defendant-Intervenor virtually ignores the 

legislative history of the 1882 Act. While probative of Congressional intent, contrary to 

Defendant-Intervernor’s assertion, Congressional intent is not limited to the statutory language. 

See Filing 126 at 7-8.  

                                                           
1 Since the submission of Plaintiff Intervenor’s Filing 126, Plaintiff Intervenor has been notified by the Acting 
Director of the Bureau of Indian Affairs that the Acting Superintendent’s July 10, 2013 decision to take land in 
Pender into trust, referenced in Filing 126, has been vacated.  
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The strained character of Defendant-Intervenor’s argument is apparent in the specific 

authority Defendant-Intervenor cites as an “identical scenario” to the instant case. See Filing 127 

at 14, citing Duncan Energy Co. v. Three Affiliated Tribes of the Fort Berthold Reservation, 27 F.3d 1294 

(8th Cir. 1994). In Duncan Energy, the Eighth Circuit rejected an attempt to overturn a previous 

ruling in New Town v. United States, 454 F.2d 121 (8th Cir. 1972), that a 1910 Act did not diminish 

the reservation. Specifically, in New Town, the Eighth Circuit found no clear intent by Congress 

to diminish the reservation, because “[d]uring the period of time immediately following the 

passage of the 1910 Act, the relevant legislative and administrative history apparently 

consistently treated the reservation as remaining intact.” 454 F.2d at 125-26. Here, however, 

immediately following the passage of the Act, the Omaha Reservation was consistently treated 

as if it had been diminished by the Commissioner and Office of Indian Affairs. See Filing 126 at 

11-12. Further, “[a] more serious deficiency in New Town's argument is its failure to marshal 

any congressional support whatsoever for its distinction between [disputed areas.]” Id. at 126. 

Here, Congress responded to the Tribe’s call to sell the land and separate it from the remainder. 

See Filing 100 at ¶¶ 48-49, 64, 66-70. 

Not only are the legislative history and congressional support dissimilar but in Duncan 

Energy, “almost half of the Tribe members living on the Reservation live in the [disputed area.] 

Tribe members comprise slightly more than half of the population of New Town, the principal 

town in the disputed region. The Tribal Government is located primarily in New Town, as is the 

Bureau of Indian Affairs Office.” 27 F.3d at 1296. In contrast, since the early twentieth century, 

Omaha Tribe members have comprised of less than two percent of the population living west of 

the right-of-way. See Filing 100 at ¶ 115. Clearly, the demographics of the population living in 

New Town are not analogous to the area in dispute in Pender. Further, although in Duncan 
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Energy, the Tribal Government is located primarily in New Town, as is the Bureau of Indian 

Affairs Office,” the Omaha Tribal headquarters are not located in Pender, Nebraska. 27 F.3d at 

1296. Rather, the Omaha Tribal headquarters are located in Macy, Nebraska. Moreover, the 

1910 Act disputed in Duncan Energy, provided that the Secretary of the Interior reserve the 

mineral rights on the land in dispute to the tribe. Again, however, this is distinguishable from the 

Omaha Tribe and its claim to the land in dispute. The 1882 Act did not act similarly reserve 

mineral rights to the Omaha Tribe. See Filing 100 at ¶ 147. Accordingly, Duncan Energy should 

not dictate the Court’s analysis of present circumstances.   

Contrary to Defendant-Intervenor’s assertion, Duncan Energy is clearly dissimilar to the 

present circumstances. As set forth in Plaintiffs’ brief at Filing 118, and Plaintiff-Intervenor’s 

brief at Filing 126, clear Congressional intent to diminish the Omaha Reservation is evident in 

the passage of the 1882 Act. Further, even if Congress did not meticulously clarify whether the 

Act diminished the Reservation, the circumstances surrounding the passage of the 1882 Act 

support the conclusion that the reservation was diminished.  

II. The Surrounding Circumstances of the 1882 Act Point to Diminishment. 
 

The historical context surrounding passage of the 1882 Act also points to diminishment. 

Indeed, “[e]ven in the absence of a clear expression of congressional purpose in the text of a 

surplus land Act, unequivocal evidence derived from the surrounding circumstances may 

support the conclusion that a reservation has been diminished.” South Dakota v. Yankton Sioux 

Tribe, 522 U.S. 329, 351 (1998). It is clear from the prior history and the previous attempts to 

negotiate cession of the disputed land that the Tribe, Congress and the Commissioner of Indian 

Affairs intended the 1882 Act to diminish the reservation. See Filing 126 at 9-11. However, 
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Defendant-Intervenor, simply ignores the legislative history and the Commissioner of Indian 

Affairs’ recommendations to Congress.   

What Defendant-Intervenor disputes is that the Tribe requested the disputed area be 

separated from the remaining portion of the Reservation. See Filing 127 at 20. However, the 

requests of the Tribe are clear. In August 1871, the Omaha Tribe asked Congress “to provide 

for the enactment of a law authorizing the sale of 50,000 acres of the most western portion of 

their reservation.” Filing 100 at ¶ 48. Again in October 1871, the Omaha Tribe sent a letter to 

Congress and “earnestly renew[ed] the petition presented to Congress at its last session” calling 

for “the sale of near 50,000 acres from the most western portion of [the] reservation as can be 

separated from the remainder . . .” Id. at ¶ 49 (emphasis added). On January 22, 1872, the 

Commissioner of Indian Affairs recommended legislation to Congress and stated, “I believe that 

the general idea of diminishing these reservations for the purpose of securing higher 

cultivation of the remaining lands, is consonant with sound policy.” Id. at ¶ 50.  

 Congress responded to the Tribe’s call by enacting legislation on June 10, 1872, that 

authorized the Secretary of the Interior, with the consent and concurrence of the Omaha Tribe, 

to sell 50,000 acres, “to be taken from the western part thereof, and to be separated from the 

remaining portion of said reservation . . .” Id. at ¶ 51 (emphasis added). Addressing the above Act, 

and the resulting sale of only 300.72 acres, the Commissioner reported that “143,225 acres [were 

left] as their diminished reserve.” Id. at ¶ 53 (emphasis added).” Again in floor debate on the 

1882 Act, Senator Dawes reported, “Last summer I saw the representatives of this tribe, and I 

heard them myself state . . . they were very anxious to sell a portion of their real estate and 

obtain the money, so that the interest of the money they could use for the improvement of the 

residue of their property.” Id. at ¶ 69. 
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Even if a clear expression of Congressional purpose in the text of the Act is lacking, the 

circumstances prior to and surrounding the 1882 Act make clear that all parties at the table 

understood that the previously proposed and enacted legislation sought to diminish the 

reservation. It is within this historical context that the 1882 Act must be considered. 

Accordingly, the circumstances underlying the passage of the 1882 Act support the conclusion 

that the Omaha Reservation was diminished.  

III. The Events that Occurred After Passage of the 1882 Act Point to Diminishment. 
 
Not only does the 1882 Act and the historical context surrounding its passage point to 

diminishment, but Congressional action, particularly in the years immediately following an act’s 

passage, “ha[ve] some evidentiary value, as does the manner in which the Bureau of Indian 

Affairs… [has] dealt with” the areas of land affected. Solem, 465 U.S. at 471. Here, immediately 

following the passage of the Act, the Omaha Reservation was consistently treated as if it had 

been diminished by the Commissioner and Office of Indian Affairs and local judicial authorities. 

Further, it can be inferred Congress’ own treatment of the land immediately following the Act 

points to diminishment. Defendant-Intervenor attempts to introduce ambiguity into this 

otherwise consistent picture by misinterpreting instances in which Nebraska recognized a 

dispute as to whether Pender was part of the Omaha Reservation, but declined to engage in a 

debate as to the precise boundary line, when such determination was unnecessary to the 

advancement of the particular issue.  See Filing 126 at 11-12. 

At the outset, it is vital to clarify for the Court the State of Nebraska’s position on 

whether or not the Omaha Reservation was diminished which was mischaracterized in 

Defendant-Intervenor’s brief. Defendant-Intervenor claims the State of Nebraska’s position in 

Lamplot v. Heineman, No. 4:06-cv-3075 (D. Neb. 2006), was that Pender is within the Omaha 

4:07-cv-03101-RGK-CRZ   Doc # 134   Filed: 08/29/13   Page 6 of 14 - Page ID # 3549



7 

 

Tribe’s reservation boundaries. Filing 127 at 36. To the contrary, the State of Nebraska filed a 

supplemental reply brief in that action to clarify “The State has not argued that Pender, NE is 

within the Omaha Tribe’s reservation boundaries, nor will it do so.” See Lamplot v. Heineman, No 

4:06-cv-3075, Supplemental Reply Brief (ECF No. 31) at 2 (D. Neb. October 23, 2006). For 

Defendant-Intervenor to suggest the State’s position was otherwise with regard to the Omaha 

Tribe’s reservation boundaries is simply inaccurate.  

Additionally, Defendant-Intervernor attempts to use Neb. Rev. Stat. § 22-187 in its hunt 

for inconsistencies within an otherwise largely consistent State of Nebraska treatment of the 

disputed area. Defendant-Intervenor argues that the statutory definition of Thurston County 

recognizes “the Omaha Reservation’s undiminished boundary, which encompassed Pender and 

the Disputed Area within the Reservation.” Filing 126 at 31. However, Defendant-Intervenor 

conveniently overlooks part of the very same sentence referencing “. . . the Omaha Indian 

reservation as originally surveyed . . .” Neb. Rev. Stat. § 22-187 (emphasis added). At no point 

in defining the boundary lines of Thurston County has the Legislature recognized “the Omaha 

Reservation’s undiminished boundary.” See Filing 127 at 31. Had the Legislature believed Pender 

to have been part of the Omaha Reservation when they adopted the boundary lines, there would 

have been no need to include the qualification “as originally surveyed”, as such language would 

have been superfluous. Further, nowhere else in the Thurston County statute, which relies on 

the boundary of the Winnebago Indian reservation, do the terms “as originally surveyed” 

appear. Thus, Defendant-Intervenor’s reliance on Neb. Rev. Stat. §22-187 is misplaced and 

actually supports the conclusion that the Omaha Reservation was diminished.   

Instead, the Legislature merely referenced a boundary line by survey, equivalent to 

referencing a boundary line by survey date. See Neb. Rev. Stat. § 22-166 (“The county of Otoe is 
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bounded as follows: . . . to the middle of the main channel of the Missouri River as established 

by the original government survey of 1857 . . .”); See also Neb. Rev. Stat. § 22-194 (providing that 

when a county is bounded by a channel of any stream or watercourse, and the channel moves, 

the old channel of the stream or watercourse shall, for all county and state purposes, be deemed 

the channel thereof). As a result, this novel attempt to paint the State of Nebraska as 

inconsistent must be rejected.  

Interestingly, Defendant-Intervenor relies on the same “as originally surveyed” language 

to claim the State of Nebraska acknowledged the disputed area was part of the Omaha 

Reservation when the State retroceded criminal jurisdiction over Indian country in Thurston 

County to the federal government in 1969. Filing 127 at 32 (citing 35 Fed. Reg. 16598 definition 

of “Omaha Indian Reservation as originally surveyed”). However, at no point in the State’s 

retrocession did the State acknowledge any boundary lines. P.L. 280 transferred jurisdiction over 

“All Indian country within the State” of Nebraska to the State in 1953 without delineating the 

boundary lines of such Indian country. 18 U.S.C. § 1162; 28 U.S.C. § 1360. Yet, “the Omaha 

Indians wished to be returned to the criminal jurisdiction of the United States.” United States v. 

Brown, 334 F. Supp. 536, 542 (D. Neb. 1971).  

Since P.L. 280 allowed “the state to retrocede all or any measure of the jurisdiction it 

acquired in 1953 and the United States to assume all or any measure of the jurisdiction 

retroceded by the state,” the Legislature was able to adopt LR 37, thereby retroceding 

jurisdiction “in the areas of Indian country located in Thurston County, Nebraska . . .”Id. at 543-

45, citing LR 37, 80th Leg., First Session (Neb. 1969); Filing 100 at ¶ 125. Through LR 37, the 

State simply retroceded the jurisdiction over the Omaha Reservation it had previously acquired, 

as part of “all Indian country within the State.” The State made no attempt to define the 
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boundary lines of that jurisdiction in LR 37 and only retroceded jurisdiction, to the extent the 

state had acquired jurisdiction under P.L. 280 in 1953.  Since the State had not acquired 

jurisdiction over Pender under P.L. 280, but instead in 1882 when Congress diminished the 

Omaha Reservation, there was no retrocession over this land that could occur under LR 37. The 

fact that the federal government, in 1969, delineated the Omaha Indian Reservation as originally 

surveyed as part of the State’s retrocession in no way serves as an acknowledgement by the State 

that those were the boundary lines intended by Congress in 1882. See Filing 100 at ¶ 127.  

Furthermore, even if the Tribe obtained such jurisdiction in 1969 they now claim, it was 

only very recently that an attempt was made to exercise it. See Filing 89-2. Therefore, this 

attempt to present an inconsistency must be rejected.  

Similar to the Tribe, Defendant-Intervenor provides the mutual fuel tax agreement as 

evidence to support their contention that the disputed area is within the boundaries of the 

Reservation. See Filing 127 at 34-36. Defendant-Intervenor argues the State’s claim “is contrary 

to the written agreement it made with the Tribe.” Id. at 34. However, the mutual fuel tax 

agreement provides no specification on the location of borders of the reservation, but merely 

states that the tax exemption is afforded only within the boundaries of the reservation. Filing 

100 at ¶ 150; Filing 120-49 at 3. Defendant-Intervenor indirectly acknowledges this fact by 

repeatedly quoting that portion of the agreement referencing sales “within the boundaries of the 

Reservation,” while never defining the boundaries. Filing 127 at 35. Further, based on an 

opinion that the disputed area was not within the boundaries of the Omaha Reservation, the 

Nebraska Department of Revenue ceased performance of the agreement within the disputed 

area as of March 1, 2007. See Filing 89-3. Undefined references to boundaries in a 2005 

agreement, that the Nebraska Department of Revenue ceased performance under in the 

4:07-cv-03101-RGK-CRZ   Doc # 134   Filed: 08/29/13   Page 9 of 14 - Page ID # 3552



10 

 

disputed area, simply cannot be accepted as evidence the Omaha Reservation borders remained 

unchanged after the passage of the 1882 Act and, therefore, does not support Defendant-

Intervenor’s position.   

Furthermore, Defendant-Intervenor suggests that subsequent acts of Congress 

containing references to the Omaha Indian Reservation support a finding of non-diminishment. 

See Filing 127 at 27-28. Yet, the acts cited by Defendant-Intervenor do not contain boundary 

lines. See id.; 24 Stat. 214; 25 Stat. 150; 26 Stat. 329; 28 Stat. 276. Defendant-Intervenor then asks 

this Court to infer Congressional intent from these acts to create a “state of confusion” about 

the boundary lines similar to Solem. See id., citing 465 U.S. at 478-79. However, the “confusion” 

referenced in Solem resulted from a subsequent act with a specifically defined boundary. Id., 

quoting Act of June 23, 1910, ch. 369, 36 Stat. 602 (Secretary of Interior authorized to sell “the 

northeast quarter and north half of the southeast quarter of section thirty-two; the northwest 

quarter and north half of the southwest quarter of section thirty-three, all in township seventeen, 

north of range twenty-two east, containing four hundred and eighty acres. . .”). Defendant-

Intervenor has cited no such “confusion” here and Defendant-Intervenor’s suggested inference 

should be rejected.  

On two more occasions Defendant-Intervenor attempts to use relatively recent 

regulatory actions, 2007 EPA permitting decisions and 1976, 1989, 1990, and 1992 Nebraska 

Department of Revenue Rulings, as evidence of the rejection of Reservation diminishment. 

Initially, it is particularly astounding that Defendant-Intervenor relies on the EPA permitting 

decision involving Bruns Feedlot, LLC, located in Pender, Nebraska given that the very draft 

permit Defendant-Intervenor refers to was “held in abeyance pending resolution of issues 

regarding the western boundary of the Omaha Indian Reservation, which [is] currently the 
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subject of ongoing litigation.” See Filing 127 at 30; In re Bruns Feedlot, LLC, at 2-3 (EPA Env. 

App. Bd. June 17, 2009), citing Pender v. Parker, No. 4:07-cv-03101, available at 

http://yosemite.epa.gov/oa/EAB_Web_Docket.nsf/1AAD2FD44D636212852575D800643F7

D/$File/Dismiss%20Petition%20...19.pdf. Furthermore, the Order dismissing the Petitions for 

Review of the 2007 Pender WWTF decision, for lack of standing, was issued a mere eight days 

after the instant case was initiated. It is unknown whether EPA would have held the Pender 

WWTF permitting decision in abeyance, similar to Bruns Feedlot, LLC, if the ongoing litigation 

had been initiated more than a day prior to EPA’s motion to dismiss the petition for review. 

Aside from the timing of the decision, it cannot be overlooked that the start of the entire Pender 

WWTF dispute was the State of Nebraska’s proposal to issue a NDPES permit in 1997. If 

anything, Defendant-Intervenor’s references to the 2007 EPA permitting decisions show that by 

2007 the status of the disputed area was in dispute and provide nothing probative to the 

question of reservation diminishment before this Court.  

Admittedly, in the handful of relatively recent Nebraska Revenue Rulings cited by 

Defendant-Intervenor, the Nebraska Department of Revenue found Pender within the 

boundaries of the Omaha Reservation. See Filing 127 at 34. However, the revenue rulings failed 

to include any historical analysis whatsoever and should carry no weight in this case. “[T]he 

requirement in Solem for unequivocal evidence is limited to the period surrounding passage of 

the statute in question.” Pittsburg & Midway Coal Mining Co. v. Yazzie, 909 F.2d 1387, 1409 (10th 

Cir. 1990). In any event, these isolated inconsistent revenue rulings, made in the context of a 

broader discussion of all Indian country in Nebraska and by the Nebraska Department of 

Revenue beginning 94 years after the Act, hardly undermine clear Congressional and Bureau of 

Indian Affairs treatment of the land in the years immediately following the Act.  
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Defendant-Intervenor itself highlighted the importance of statutory interpretation by the 

officer or agency charged with its administration. “Congress has entrusted Interior with 

responsibility for Indian affairs.” Filing 127 at 21; 25 U.S.C. § 2 (“The Commissioner of Indian 

Affairs shall, under the direction of the Secretary of the Interior . . . have the management of all 

Indian affairs and of all matters arising out of Indian relations”). Additionally, “[w]hen faced 

with a problem of statutory construction, this Court shows great deference to the interpretation 

given the statute by the officers or agency charged with its administration.” United States v. Brown, 334 

F. Supp. 536, 543 (D. Neb. 1971), quoting Udall v. Tallman, 380 U.S. 1, 4 (1965) (emphasis added). 

That is precisely why in the years immediately following the passage of the 1882 Act, treatment 

of the disputed area as diminished, by the Commissioner and Office of Indian Affairs, is highly 

probative. Filing 126 at 11-12. With miniscule support in the years following the Act, 

Defendant-Intervenor is forced to exaggerate the importance of 1961, 1999, 2008, and 2012 

Interior opinions while ignoring the consistent treatment of the disputed area, in the years 

immediately following the opening, by the Office and Commissioner of Indian Affairs. See Filing 

127 at 22. However, the consistent interpretation given by the Commissioner and Office of 

Indian Affairs of the 1882 Act from 1882 to at least 1892 “was quite clearly a reasonable one 

and should be given great weight in the determination of its meaning.” Brown, 334 F. Supp. at 

543; See Filing 126 at 11-12.  

Finally, the Supreme Court has recognized that those who actually move onto the land in 

question may be probative in concluding whether the land has been diminished or not. The 

Court expressed that “[w]hen an area is predominately populated by non-Indians with only a few 

remaining pockets of Indian allotments, finding that the land remains Indian country seriously 

burdens the administration of state and local governments.” Solem, 465 U.S. at 471 n. 12. “Since 
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the early twentieth century, Indians have comprised less than two percent of the population west 

of the right of way.” Filing 100 at ¶ 115. The “pocket” of 10-15 Indian allotments by 1883, cited 

by Defendant-Intervenor, See Filing 127 at 38, in an area comprised of more than 98% non-

Indian population, does little to support a finding of non-diminishment and actually bolsters 

Plaintiff-Intervenor’s argument that a finding of non-diminishment would seriously burden the 

administration of state and local governments. See Filing 126 at 2-4.  

Accordingly, the treatment by Congress, the Bureau of Indian Affairs, and local judicial 

authorities of the land west of the railroad right-of-way, particularly in the years immediately 

following the Act, supports the conclusion that the 1882 Act diminished the Omaha Reservation. 

A handful of isolated inconsistencies from nearly a century or more after the passage of the Act 

do nothing to undermine the otherwise consistent treatment of the disputed area.  

CONCLUSION 

For the foregoing reasons and those set forth in Plaintiffs’ brief at Filing 118, Plaintiff-

Intervenor’s brief at Filing 126, and Plaintiffs’ Response to Defendants’ and Defendant-

Intervenor’s briefs, Plaintiff-Intervenor State of Nebraska, pursuant to Fed. R. Civ. P. 56, 

respectfully request this Court enter an order granting summary judgment in their favor 

consistent with the request set forth in Plaintiffs’ underlying motion. 

  Dated this 29th day of August, 2013. 

STATE OF NEBRASKA, Plaintiff-Intervenor. 
 
      By:  JON BRUNING, NE #20351 
            Attorney General of Nebraska 

 
By: s/ Ryan S. Post   
 Ryan S. Post, NE #24714 
 Assistant Attorney General 
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David D. Cookson, NE #18681 
 Chief Deputy Attorney General 

 
Katherine J. Spohn, NE #22979 

 Deputy Attorney General 
 

David A. Lopez, NE #24947  
Assistant Attorney General 
 
2115 State Capitol  
Lincoln, Nebraska 68509     
(402) 471-2682 
Ryan.Post@nebraska.gov 
David.Cookson@nebraska.gov 
Katie.Spohn@nebraska.gov 
Dave.Lopez@nebraska.gov 
 
Attorneys for Plaintiff-Intervenor. 
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I hereby certify that on August 29, 2013, I electronically filed the foregoing document 
with the Clerk of the United States District Court for the District of Nebraska, using the 
CM/ECF system, causing notice of such filing to be served upon all parties’ counsel of record. 
 

By: s/ Ryan S. Post   
 Ryan S. Post 
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