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STATEMENT OF PRIOR OR RELATED CASES 
 

There are no prior or related appeals. 
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STATEMENT OF JURISDICTION 

The district court had federal question jurisdiction under 28 U.S.C. § 1331.  

It entered summary judgment and dismissed the complaint with prejudice on June 

12, 2012.  Record on Appeal (ROA) 426-60 (order) (Att. A hereto); ROA 461-62 

(judgment) (Att. B).  Plaintiff timely noticed his appeal on June 21, 2012.  ROA 

463-64; see Fed. R. App. P. 4(a)(1)(A).  This Court has jurisdiction under 28 

U.S.C. § 1291. 

STATEMENT OF ISSUE 

Section 3 of the Religious Land Use and Institutionalized Persons Act of 

2000 (RLUIPA) prohibits substantially burdening a prisoner’s religious exercise 

unless doing so is the “least restrictive means” of furthering “a compelling 

governmental interest.”  42 U.S.C. § 2000cc-1.  Defendants admittedly 

substantially burdened Plaintiff’s sincere religious exercise by precluding him (a 

protective custody inmate) from engaging in Native American Sacred Sweat Lodge 

ceremonies made available to general custody inmates.  The issue presented is this: 

Whether the district court erred in finding on summary 

judgment that entirely precluding Plaintiff’s religious practice – rather 

than creating a new protective custody sweat lodge or using the 

existing general population sweat lodge – was the least restrictive 

means of effectuating compelling prison interests. 
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STATEMENT OF THE CASE 

Andrew John Yellowbear, Jr. (Plaintiff or Yellowbear), an enrolled member 

of the Northern Arapaho Tribe, is assigned to the Wyoming Medium Correctional 

Institution (WMCI).  ROA 10-11.  As a result of a threat against him, Yellowbear 

is housed in the protective custody (PC) or A-1 unit.  ROA 11, 223.  For many 

months following his January 2011 arrival at WMCI, Yellowbear unsuccessfully 

pursued administrative means to obtain access to Sacred Sweat Lodge Ceremonies 

provided to general population inmates.  ROA 11, 13-21. 

On November 7, 2011, Plaintiff sued the Director of the Wyoming 

Department of Corrections (DOC) and the Warden of the WMCI.  ROA 8-27, 185-

86.  The verified complaint raised statutory and constitutional claims, pursuant to 

42 U.S.C. § 1983, including a RLUIPA and First Amendment free exercise claim.  

ROA 22-23.  It sought declaratory and injunctive relief allowing Yellowbear to 

participate in prison sweat lodge ceremonies.  ROA 26. 

The district court ordered Defendants to prepare a “Martinez Report” 

addressing the issues underlying the complaint.  ROA 190-92; see generally 

Northington v. Jackson, 973 F.2d 1518, 1521 (10th Cir. 1992) (discussing 

Martinez v. Aaron, 570 F.2d 317 (10th Cir. 1978)).  Defendants filed that report, 

which was prepared by the DOC’s deputy director.  ROA 222-30. 
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Defendants moved for dismissal or judgment on the pleadings, Doc. 231-76, 

and Plaintiff filed a brief in opposition, with supporting declarations by himself 

and other Native Americans in WMCI protective custody.  Doc. 277-305.  The 

district court notified the parties that it would treat Defendants’ motion as one for 

summary judgment, and it allowed further filings.  ROA 364-66.  Defendants’ 

supplemental opposition attached further affidavits and materials.  ROA 391-425. 

The court issued a 35-page opinion (Op.) granting summary judgment and 

dismissing the complaint.  ROA 426-60 (Att. A) (“Op.”).  It recognized that 

“Plaintiff’s religious beliefs are sincerely held” and further recognized “the 

importance of the sweat lodge ceremony to him.”  Op. 21 n.1.  RLUIPA scrutiny 

thus was triggered, as “Plaintiff’s religious exercise has been substantially 

burdened.”  Op. 21-22.  The court nonetheless rejected the RLUIPA claim because 

Defendant’s denial of the “request to participate in a sweat lodge ceremony was 

not taken lightly,” and Plaintiff failed to “negate the reasons offered for denial of 

his use of the general population sweat lodge, or the denial of a separate sweat 

lodge for PC inmates.”  Op. 23, 27.  It found both denials “justified as the least 

restrictive means of furthering the compelling governmental interest of safety and 

order at WMCI.”  Op. 27.   Because RLUIPA is more demanding, this meant that 

the First Amendment challenge also failed.  Op. 22-23. 
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STATEMENT OF FACTS 

A. Yellowbear and the Native American Sweat Lodge Ceremony. 

The verified complaint attested, and no one disputed, that Yellowbear is “a 

sincere practitioner of his Northern Arapaho/American Indian religion” in which 

“the ‘Sweat Lodge’ ceremony plays a central, vital, and significant role.”  ROA 11.  

A Sweat Lodge serves as a “Church or house of worship” for tribal members.  

ROA 396 ¶ 5 (Yellowbear’s supplemental affidavit). 

Sweat Lodge participants “enter a dome shape lodge which faces east (where 

the sun rises) which is then filled with steam from water being poured over heated 

rocks.”  ROA 396 ¶ 4.  Participants “pray” there “during a series of ‘rounds in 

offering to the Creator/Grandfather (Nebesiibehe) for a long life, [and] the good of 

their families, friends, and the Hinono’eino [the Northern Arapaho Tribe].”  Id.  

The ceremony includes the following: 

Sacred ceremonial songs are sung and using an eagle feather 

smudging is also performed with the smoke from cedar, sage, and 

sweet grass.  Eagle wing-bone whistles are normally blown at the start 

of and during the ceremony to call attention to [a] participant’s 

prayers/vows.  Tobacco/Kinni-Kinnick is also smoked from a pipe 

and offered to the mythical Seven Old Men (Ciinecei beh’iihoho) who 

originally oversaw the earlier Sacred Sweat Lodge Ceremonies. 

 

ROA 396 ¶ 5. 
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The Sacred Sweat Lodge Ceremony serves to “purify” a participant’s “mind, 

body, and soul.”  ROA 396 ¶ 6.  It is said that “to enter the Sweat Lodge is to 

reenter the mother’s womb” and that one exiting following a ceremony is “born 

again both in the literal and spiritual sense.”  Id. 

The importance of the Sweat Lodge to many Native Americans not only is 

made clear in the record below but also has been recognized by federal courts and 

by the federal Bureau of Prisons (BOP).  This Court, for example, has “take[n] 

judicial notice of the central and fundamental role played by the Sacred Sweat 

Lodge in many Native American religions.”  Werner v. McCotter, 49 F.3d 1476, 

1480 (10th Cir. 1995) (citing federal appellate decisions).  Similarly, a 2002 BOP 

publication in “Inmate Religious Beliefs and Practices,” attached as the first 

exhibit to Plaintiff’s complaint, recognizes that a “cornerstone of Native American 

traditions is the purification ceremony of the Sweat Lodge.”  ROA 43. 

The BOP publication also details the physical logistics of Sweat Lodges in a 

prison setting.  Constructed in an outdoor area, a Sweat Lodge itself typically is 

around 7-12 feet in diameter and 4-5 feet high.  ROA 51-52.  It is constructed with 

26-40 willow branches or other saplings some 12-14 feet long.  ROA 52; see ROA 

50 (schematic diagrams).  Ceremonies, which BOP allows weekly, typically last 3-

4 hours.  ROA 51. 
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B. Sweat Lodge Ceremonies and Other Activities At WMCI. 

The WMCI allows general population inmates to participate in monthly 

sweat lodge ceremonies.  ROA 224.  But it does not extend that same right to 

protective custody inmates.  Id.  Instead, it offers the latter only a monthly “talking 

and prayer circle and smudging ceremony” conducted by a prison contractor of a 

tribe that historically has been at odds with Yellowbear’s tribe.  Id. 

Yellowbear eloquently described why for him this so-called talking circle 

was insufficient and indeed “sacrilegious.”  ROA 396-97 ¶¶ 8-12.  He views it as 

“lighthearted, insincere . . . slap stick, adult-humor, and joke telling” that is in “no 

way a real, sincere, or meaningful way in which to observe any aspect of the 

Northern Arapaho/Native American religion.”  ROA 396 ¶¶ 8-9.  Yellowbear 

refuses to participate in “such buoyant high jinks” not just because it would not be 

a positive religious experience for him but because it would in his “religious belief 

system attract negative or disastrous consequences to [him]self and perhaps even to 

[his] loved ones.”  ROA 397 ¶ 10.  Other Native Americans in protective custody, 

including one who like Yellowbear refuses to participate and another who 

participates reluctantly, provided affidavits similarly explaining why this talking 

circle was not a meaningful or acceptable alternative to a Sacred Sweat Lodge 

ceremony.  See ROA 404 ¶ 4 & 407 ¶¶ 4-5. 
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C. The Reasons Defendants Offered For Denying Yellowbear’s 

Religious Practice In Sweat Lodge Ceremonies. 

 

Defendants do not protect the religious desires of Native American inmates 

in protective custody.  They rejected Yellowbear’s requests either to have a Sweat 

Lodge in the protective custody (PC) yard or to have access to the existing general 

population (GP) Sweat Lodge. 

Defendants conceded a PC-yard Sweat Lodge would “accomplish[] one 

aspect of the general penological guidelines when managing protective custody 

inmates in that [the yard] is not accessible to [general population] inmates.”  ROA 

226.  But they claimed that locating a Sweat Lodge in the center of the PC yard, as 

purportedly required for fire code reasons, would be “in view of a certain 

percentage of [GP] inmates” performing work in other areas of the prison.  Id.  

Such potential sightings, Defendants claimed, would impair their “second” goal “to 

maintain [PC inmates’] anonymity, as much as possible, from the non-protective 

custody inmates.”  ROA 224.  This qualified secondary goal of trying to protect 

anonymity was, by Defendants’ own admission, “not as critical” as the absolute 

first goal to “prohibit [PC inmates’] contact” with GP inmates.  Id. (emphasis 

added).  Nonetheless, Defendants described this secondary goal as still 

“important.”  Id. 
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Defendants claimed that allowing Yellowbear to use the general population 

Sweat Lodge would “be an unreasonable burden on the facility operations.”  ROA 

224.  Specifically, doing so “would have required locking down a significant 

portion of the facility to move him, without contact with other non-protective 

custody inmates, to” the general population yard.  Id. 

Defendants’ final, “larger concern” essentially feared a slippery slope.  ROA 

226.  They noted a variety of “‘specially housed’ inmates” (not just at WMCI but 

elsewhere) including those in “maximum custody,” those under a “temporary 

restriction order,” and those in “administrative” or “disciplinary segregation.”  Id.  

Defendants maintained that, unlike Yellowbear and other PC inmates at WMCI, 

for some specially-housed inmates at these other facilities (such as “a protective 

custody inmate at WSP [Wyoming State Penitentiary] or the Women’s Center”), 

“[t]here is not the possibility to step directly outside the housing unit” for a 

religious ceremony.  ROA 226.  Ultimately what Defendants seemed to fear most 

was that the “the number of sweat lodge ceremonies, which are numerous now,” 

would be “increased” and expanded to other types of inmates at other institutions 

raising greater “penological” and “facility design problems” than those specifically 

involving Yellowbear.  See ROA 226-27. 
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SUMMARY OF ARGUMENT 

The district court improperly granted summary judgment on the RLUIPA 

claim.  Yellowbear does not abandon his First Amendment claim but recognizes 

that, because RLUIPA heightened the constitutional level of scrutiny, the First 

Amendment claim will be moot if the RLUIPA claim succeeds or will fail 

otherwise.  Yellowbear also raised and briefed an equal protection claim, which is 

not addressed further in this supplemental brief; it too will be moot if this Court 

accepts the RLUIPA claim.  Yellowbear no longer pursues his treaty challenge. 

There is no dispute that Yellowbear is a sincere practitioner of a Native 

American religion in which the Sacred Sweat Lodge ceremony plays a central and 

vital role.  Defendants admittedly substantially burdened Yellowbear’s religious 

exercise by precluding him and other protective custody (PC) inmates from Sweat 

Lodge ceremonies made available to general population inmates.  RLUIPA 

required Defendants to show that this burden was the “least restrictive means” of 

furthering compelling prison administration interests.  42 U.S.C. § 2000cc-1. 

Defendants failed to show that this absolute denial was the least restrictive 

means of furthering compelling interests.  They never argued that Yellowbear and 

other PC inmates presented too great a security risk to exercise their religion; 

rather, they argued that creating a PC Sweat Lodge was too much hassle. 
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Yellowbear demonstrated that Defendants reasonably could have 

accommodated his religious exercise, either by creating a Sweat Lodge in the PC 

yard or by allowing PC inmates monthly access to the general population Sweat 

Lodge.  Ultimately, Defendants did not deny that they could have done so; instead, 

they argued that accommodating Yellowbear’s religious practice would require 

them to accommodate types of specially-housed inmates.  But RLUIPA was meant 

precisely to override such bureaucratic slippery-slope arguments. 

 

STANDARD OF REVIEW 

This Court “reviews an award of summary judgment de novo, viewing the 

record in the light most favorable to” Yellowbear as “the non-moving party.”  

Abdulhaseeb v. Calbone, 600 F.3d 1301, 1311 (10th Cir. 2010) (RLUIPA case).  

Moreover, even outside the summary judgment context, the ultimate issue 

“whether the government has chosen the least restrictive means to advance its 

compelling interest is a question of law that [this Court will] review de novo.”  

United States v. Wilgus, 638 F.3d 1274, 1284 (10th Cir. 2011). 
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ARGUMENT 

I. THE DISTRICT COURT ERRONEOUSLY RAISED IMMUNITY 

BARS WHERE YELLOWBEAR SOUGHT ONLY EQUITABLE 

RELIEF TO PRACTICE HIS RELIGION. 

 

Though Yellowbear’s complaint had not sought monetary damages, much of 

the district court’s opinion addressed Defendants’ “qualified immunity” from “civil 

damage liability.”  Op. 5-9, 16-17, 34-35.  Similarly, three of the five argument 

sections in Defendants’ appellate brief involve “Eleventh Amendment immunity,” 

Defendants’ alleged lack of “personal involvement,” and Defendants’ alleged 

entitlement to “qualified immunity.”  Appellee Br. 20-27. 

There is no immunity, qualified or otherwise, from Plaintiff’s claims seeking 

declaratory and injunctive relief.  RLUIPA overcomes any Eleventh Amendment 

immunity by allowing state prisoners to seek appropriate equitable relief against a 

state.  See Sossamon v. Texas, 131 S. Ct. 1651, 1658 (2011) (holding RLUIPA 

precludes damages as distinct from equitable relief); id. at 1666 (Sotomayor, J., 

with Bryant, J., dissenting) (“the majority appears to accept that equitable relief is 

available to RLUIPA plaintiffs”).  Even apart from RLUIPA’s express provision 

for “appropriate relief against a government,” 42 U.S.C. § 2000cc-2(a), Plaintiff 

properly sought equitable relief by suing state prison officials under the doctrine of 

Ex parte Young, 209 U.S. 123 (1908). 
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Defendants thus cannot raise Eleventh Amendment immunity defenses.  See 

Muscogee (Creek) Nation v. Pruitt, 669 F.3d 1159, 1166 (10th Cir. 2012) (citing 

Ex parte Young and Verizon Md. Inc. v. Pub. Serv. Comm’n of Md., 535 U.S. 635, 

645 (2002)).  And because the equitable remedy against Defendants in their official 

capacities would run against the State – rather than against them personally (as 

would, for example, monetary damages) – qualified immunity “defenses are 

unavailable.”  Kentucky v. Graham, 473 U.S. 159, 167 (1985). 

Given that Yellowbear’s complaint sought equitable relief rather than money 

damages, see ROA 25-26 (“Prayer for Relief”), it is puzzling that the court and 

government offered exegeses on immunity.  Their detours may have been spawned 

by the complaint’s caption naming Defendants “Individually and in their Official 

Capacities.”  ROA 8; see Op. 30, 32 (citing that caption).  Yellowbear cannot be 

faulted for his pro se caption as this capacity distinction “continues to confuse 

lawyers and confound lower courts.”  Graham, 473 U.S. at 165.  In any event, “the 

Supreme Court has also plainly and long held that Ex parte Young permits suit 

against state employees for prospective relief whether the employee happens to be 

sued in his individual or official capacity.”  Rounds v. Clements, No. 11-1220, 

2012 WL 3764894, at *2 (10th Cir. Aug. 31, 2012) (unpublished) (citing Will v. 

Mich. Dep’t of State Police, 491 U.S. 58, 71 n.10 (1989)). 
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II. THE DISTRICT COURT ERRED IN GRANTING SUMMARY 

JUDGMENT ON YELLOWBEAR’S RLUIPA CLAIM. 

 

A. The Complete Denial of Yellowbear’s Religious Practice Indisputably 

Triggered RLUIPA Scrutiny. 

 

RLUIPA scrutiny is triggered where a prison “prevents participation in 

conduct motivated by a sincerely held religious belief.”  Abdulhaseeb v. Calbone, 

600 F.3d 1301, 1315 (10th Cir. 2010) (listing that as one RLUIPA trigger).  The 

district court found that “Plaintiff’s religious beliefs are sincerely held,” and it 

recognized “the importance of the sweat lodge ceremony to him.”  Op. 21 n.1. 

Yellowbear further established that “the ‘Sweat Lodge’ ceremony plays a 

central, vital, and significant role” to his religious beliefs.  ROA 11 (verified 

complaint); see also ROA 396 ¶ 5 (supplemental affidavit explaining that a Sweat 

Lodge serves as a “Church or house of worship” for tribal members); cf. Werner, 

49 F.3d at 1480 (where this Court took “judicial notice of the central and 

fundamental role played by the Sacred Sweat Lodge in many Native American 

religions”).  This Court has recognized that “RLUIPA’s protection extends beyond 

practices that are central to a religion.”  Abdulhaseeb, 600 F.3d at 1316; see 42 

U.S.C. § 2000cc-5(7)(A).  That Defendants have absolutely barred Yellowbear 

from a religious practice central to his core beliefs shows beyond any doubt that 

they have substantially burdened his exercise of religion. 
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B. RLUIPA Requires Close Judicial Scrutiny Of Defendants’ Reasons. 

RLUIPA, in requiring that a substantial burden on religion be the “least 

restrictive means” of furthering “a compelling governmental interest” (42 U.S.C. 

§ 2000cc-1), uses the most demanding language of strict scrutiny.  Specifically, the 

“‘least restrictive means’ is a severe form of the more commonly used ‘narrowly 

tailored’ test.”  United States v. Hardman, 297 F.3d 1116, 1129-30 (10th Cir. 

2002) (en banc) (discussing same standard in Religious Freedom Restoration Act 

of 1993 (RFRA), 42 U.S.C. § 2000bb-1(b)). 

RLUIPA thus borrows the precise language used by Supreme Court cases 

applying the strictest standard of constitutional scrutiny.  E.g., Bernal v. Fainter, 

467 U.S. 216, 219 (1984) (equal protection) (“In order to withstand strict scrutiny, 

the law must advance a compelling state interest by the least restrictive means 

available.”); see also United States v. Alvarez, 132 S. Ct. 2537, 2551 (2012) 

(plurality opinion) (“when the Government seeks to regulate protected speech, the 

restriction must be ‘the least restrictive means among available, effective 

alternatives’”) (citation omitted).  Such scrutiny famously has been described as 

“‘strict’ in theory but usually ‘fatal’ in fact.”  Bernal, 467 U.S. at 219 n.6 (quoting 

Professor Gerald Gunther). 
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But “[c]ontext matters.”  Cutter v. Wilkinson, 544 U.S. 709, 722-23 (2005) 

(internal quotations omitted).  Cutter did “not read RLUIPA to elevate 

accommodation of religious observances over an institution’s need to maintain 

order and safety.”  Id. at 722.  It foresaw a test “applied in an appropriately 

balanced way,” with “‘due deference to the experience and expertise of prison and 

jail administrators in establishing necessary regulations and procedures to maintain 

good order, security, and discipline, consistent with consideration of costs and 

limited resources.’”  Id. at 722-23 (quoting legislative history). 

RLUIPA thus “is not ‘strict in theory, but fatal in fact.’”  United States v. 

Wilgus, 638 F.3d 1274, 1289 (10th Cir. 2011) (RFRA case) (citation omitted).  But 

neither is it toothless.  Because RLUIPA “accord[s] religious exercise heightened 

protection” beyond that of the Constitution, Cutter, 544 U.S. at 714, its test 

necessarily is more stringent than a constitutional rational basis test in prison cases 

such as Turner v. Safley, 482 U.S. 78 (1987).  Perhaps RLUIPA requires some 

form of “intermediate scrutiny” in which a prison’s burden on religion “warrants 

neither near-automatic condemnation (as ‘strict scrutiny’ implies) nor near-

automatic approval (as is implicit in ‘rational basis’ review).”  Cf. Alvarez, 132 S. 

Ct. at 2551-52 (Breyer, J., with Kagan, J., concurring in the judgment invalidating 

the Stolen Valor Act under the First Amendment). 
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Whether the scrutiny is truly strict (as the text suggests) or a form of 

intermediate scrutiny (as some case law relying on legislative history suggests), the 

ultimate burden of justification falls on Defendants.  See Abdulhaseeb, 600 F.3d at 

1318 (where inmate shows substantial burden on religion, “the burden of proof 

shifts to the defendants to show . . . that the government has employed the ‘least 

restrictive means’ of accomplishing its [compelling] interest”).  Part of “the 

government’s burden” is to “refute the alternative schemes offered by the 

challenger.”  Wilgus, 638 F.3d at 1289.  And a summary judgment record must be 

viewed in the light most favorable to the plaintiff.  Abdulhaseeb, 600 F.3d at 1311. 

RLUIPA plainly requires more scrutiny than that provided by the district 

court here.  That court did not so much as scrutinize, as defer to, Defendants’ 

reasons.  It wrote, for example, that Defendants’ decision “was not taken lightly.”  

Op. 23.  And, rather than scrutinize Defendants’ reasons, the court simply stated 

what “was determined” and “was also considered” by them.  Op. 25.  It concluded 

that because Plaintiff did not “negate the reasons offered” (a point we dispute 

below), the denial was “justified as the least restrictive means of furthering the 

compelling government interest of safety and order at WMCI.”  Op. 27.  The 

court’s scrutiny was insufficient to fulfill its “obligation to ensure that the record 

supports the [least restrictive means] conclusion.”  Wilgus, 638 F.3d at 1289. 
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C. The Summary Judgment Record, Viewed Most Favorably to 

Yellowbear, Does Not Show that Complete Denial of a Sweat Lodge 

is “the Least Restrictive Means” of Furthering Compelling Prison 

Interests. 

 

1. There Were Material Disputes Regarding the Alternative of a 

Sweat Lodge in the PC Yard. 

 

Defendants conceded that a Sweat Lodge in the middle of the PC yard would 

not have been a fire hazard and would have “accomplished one aspect of the 

general penological guidelines” by keeping PC inmates out of actual contact with 

general population (GP) inmates for whom that yard “is not accessible.”  ROA 

226.  The only problem they cited was that this alternative could hamper their 

“second,” “not as critical,” goal “to maintain [PC inmates’] anonymity, as much as 

possible, from [GP] inmates.”  ROA 224.  According to Defendants, that location 

would be “in view of a certain percentage of [GP] inmates” performing weekday 

work in other areas of the prison.  ROA 226 (emphasis added). 

On its face, this non-absolute secondary goal of trying to keep PC inmates 

out of the “view” of some unspecified number of GP workers is insufficient for 

absolutely denying Yellowbear’s religious practice.  But, even assuming its facial 

sufficiency, Yellowbear identified two specific factual disputes that should have 

prevented summary judgment. 
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First, Yellowbear’s affidavit showed that “on a daily basis,” PC inmates are 

“exposed to visual inspection and are routinely within ‘ear shot’ of GP Inmates 

during meal times” and when “being moved to and from medical.”  ROA 398 ¶ 14.  

The summary judgment record contained affidavits from other PC inmates to like 

effect.  Steve Rands a.k.a Steven Thundering Bad Heart Bull swore that the yard 

“right outside our recreation door” was “pretty well out of sight for anyone” and, in 

any event, that “we are seen more by the [GP] inmates when we are in the chow 

hall.”  ROA 401 ¶ 3; see also ROA 404 ¶ 5 (Affidavit of Floyd Blackburn) (stating 

that he is “seen [by GP inmates] on a regular basis while at work” and that “[w]hile 

in the chow hall we are within earshot of GP inmates as well as when we go to the 

medical department for doctor call.”); ROA 407 ¶ 8 (Affidavit of Lorenzo S. 

Montez) (“GP Inmates already see us every day during meal times”). 

Second, Yellowbear showed that any anonymity concerns easily could be 

“overcome” by “simply hold[ing] the Sacred Sweat Lodge Ceremony on the 

weekends when the non-protected Inmates are not working.”  ROA 398 ¶ 16.  

Defendants never showed why PC ceremonies could only be held on weekdays.  

Even if the contractor whom the district court speculated might lead the ceremony 

normally works only on weekdays, ROA 451, Defendants admitted that inmates 

previously had been allowed to lead Sweat Lodge ceremonies.  See ROA 224. 
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2. There Were Material Disputes Regarding the Alternative of 

Allowing PC Inmate Use of the General Population Sweat 

Lodge. 

  

Material disputes also should have precluded a summary judgment ruling 

regarding allowing access to the GP Sweat Lodge for monthly ceremonies.  

Defendants claimed this would “be an unreasonable burden on the facility 

operations” because it would require “locking down a significant portion of the 

facility to move” the PC inmates to the GP yard.  ROA 224. 

Yellowbear refuted this point with affidavits raising a genuine issue whether 

it indeed was adequate justification for absolute denial of his religious practice.  

His affidavit acknowledged need for a temporary lockdown but explained that 

“medical and general movement lock-down’s [sic] already occur on an 

hourly/daily basis at WMCI” with “lock-down Inmates (A-2), geriatric Inmates (B-

2), [and] female Inmates (B-3), not to mention PC Inmates (A-1).”  ROA 398 ¶ 17; 

see also ROA 405 ¶ 7 (Blackburn affidavit making similar point). 

3. No Prior Decision, Of Any Court, Supports the Denial Here. 

The district court, describing its ruling as “not unique” (ROA 26), cited 

Fowler v. Crawford, 534 F.3d 931 (8th Cir. 2008) (Baldock, J., sitting by 

designation).  Defendants’ appellate brief also relied heavily on Fowler.  See 

Appellee Br. 15-16, 18.  That reliance is misplaced. 
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Fowler rejected a RLUIPA challenge by a maximum-security inmate.  It 

credited prison officials’ “serious safety and security concerns [that] arise when 

inmates at a maximum security prison are provided ready access” to items – such 

as “burning embers and hot coals” and “blunt instruments” and “sharper objects” – 

as part of Sweat Lodge ceremonies.  534 F.3d at 939.  The court emphasized, 

however, that it “did not foreclose the possibility of a successful sweat lodge claim 

under different circumstances.”  Id. at 943 (emphasis in Fowler; citation and 

internal punctuation omitted). 

Our case, in marked contrast to Fowler, involves a medium-security prison.  

Defendants have never claimed that PC inmates at WMCI pose too great a danger 

to others to exercise their Native American religion.  The only difference between 

them and GP inmates (who are allowed Sweat Lodge ceremonies) is that they 

require special protection from others.  Fowler is inapposite. 

4. Defendants’ Slippery-Slope Concerns, About Other Inmates at 

Different Institutions, Cannot Satisfy Their RLUIPA Burden. 

 

In the end, Defendants all but acknowledged that they could have 

accommodated, without inordinate difficulty, the specific desires of Yellowbear 

and other PC inmates to participate in Sacred Sweat Lodge ceremonies at WMCI.  

Defendants fell back on a final, “larger concern” to deny this specific religious 

exercise.  See ROA 226. 
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Defendants cited problems they would have with honoring religious requests 

of other “‘specially housed’ inmates” (such as those in “maximum custody” or 

“segregation”) not just at WMCI but elsewhere.  Id.  They maintained that for such 

inmates, unlike Yellowbear, “[t]here is not the possibility to step directly outside 

the housing unit” for a religious ceremony.  Id.  Defendants worried that “the 

number of sweat lodge ceremonies, which are numerous now,” would be 

“increased” and expanded to other inmates and other institutions raising greater 

“penological” and “facility design problems” than those here.  See ROA 226-27. 

This is the same slippery-slope argument rejected in Gonzales v. O Centro 

Espirita Beneficente Uniao Do Vegetal, 546 U.S. 418 (2006) (RFRA case).  Chief 

Justice Roberts derided this as “the classic rejoinder of bureaucrats throughout 

history:  If I make an exception for you, I’ll have to make one for everybody, so no 

exceptions.”  Id. at 436 (unanimous opinion; Alito, J., not participating).  He 

explained that prior case law “rejected a [similar] slippery-slope argument.”  Id. 

(citation omitted).  And he cited the Cutter RLUIPA opinion as having reaffirmed 

“the feasibility of case-by-case consideration of religious exemptions to generally 

applicable rules.”  Id. 
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CONCLUSION 

The Court should reverse the summary judgment and remand the case for 

further proceedings consistent with an opinion holding that the record is 

insufficient to conclude that denying Yellowbear’s participation in Sacred Sweat 

Lodge Ceremonies is the least restrictive means of furthering compelling interests. 

      Respectfully submitted, 

 

 s/ Sean Connelly    

Sean Connelly 

Reilly Pozner LLP 

1900 Seventeenth Street, Suite 1700 

Denver, CO 80202 

(303) 893-6100 

sconnelly@rplaw.com   

 

  

 

STATEMENT REGARDING ORAL ARGUMENT 

 Oral argument is requested because this case raises important legal issues 

requiring close scrutiny of the record. 
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TN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT' OF WYOMING

ANDREW 1. YELLOWBEAR, JR.

Plaintiff,

vs.

ROBERT O. LAMPERT,
DIRECTOR, WYOMING
DEPARTMENT OF
CORRECTIONS;
STEVE HARGETT, WARDEN
WYOMING MEDIUM
CORRECTYONAL TNSTiTUTION
["WMCI"], Individually, and in Their
Official Capacities,

Defendants.

r•i• ..,~

'J. ~ , ...,, .r

~ U1G u~~~t,~ 1 ~ ~=~ 3 ~3

FicY~i~l~JE

Lase No. 11-CV-346-1

ORDER GRANTING SUMMARY JiJDGMENT FOR DEFENDANTS

This matter is before the Court upon a prisoner civil rights complaint by Andrew J.

Yellowbear, Jr., pursuant to 42 U.S.C. § 1983, asserting a violation of civil rights at the

Wyoming Medium Correctional Institution. [Doc.1 J. Plaintiff's Motion to Proceed Tn Forma

Pauperis [Doc. 4] was granted. [Doc. IOJ.
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Defendants Robert O. Lampert and Steve Hargett have filed an Answer and Martinez

Report as well as a Motion to Dismiss pursuant tc~ Fed. R. Civ. P. 12(b)(6) and Memorandum

in Support thereof. [Docs.18, 19, 20]. Plaintiff has filed a Response in Opposition to the

Motion to Dismiss, to which Defendants filed .a Reply, to which Plaintiff filed a Reply in'

Opposition. [Dots. 21, 22, 23]. The Court therE:after entered Notice and Order Pursuant to

Fed. R. Civ. P. 12(d) which indicated the Motion to Dismiss by Defendants shat l be treated

as a motion far summary judgment under Fed. F;. Civ. P. 56. Both Plaintiff and Defendants)

were allowed additional time to file supplemental affidavits or declarations. [Doc. 33].

Plaintiff, in response, filed a Supplemental Reply Memorandum accompanied by four
I

affidavits. [Doc. 36]. Defendants filed a Su~►plemental Memorandum along with ones

affidavit. [Doc. 35].

The Court, having carefully reviewed rind considered each pleading, and having

reviewed the complete file herein, and being otr~erwise fully advised, FINDS the Motion to

Dismiss by Defendants, now treated as a Motion far Summary Judgment, should be

GRANTED.
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BACKGR~3UND

Plaintiff filed the Complaint herein while incarcerated at the Wyoming Medium

Correctional Institution (WMCI} in Torrington, Wyoming. [Doc. 1, p. 2]. He is an enrolled

member of the Northern Arapaho Tribe. [Doc. 1, pp. 3,4].

Plaintiff was transferred from the Wyoming State Penitentiary in Rawlins, Wyoming

to WMCI iri January, 2011, and placed in the segregation [PCJ unit [A-1]. He inquired

through an Inmate Communication Form to botr~ the WMCI Chaplain and the WMCI Native)

American Spiritual Advisor with regard to participation by Northen Arapaho/American

Indian segregated inmates in A-1 in the bi-weekly Sweat Lodge ceremony then being held

on the WMCI grounds. [Doc. 1, pp. 4, 5]. Plaintiffasserted that at the time ofhis Complaint,

the only activity provided to American Indians in A-1 who observe their religion is, as he

described it, "a rather jovial American Indian talking circle complete with teasing, banter,

and joking with a person described as a WDOC: Native American Spiritual Advisor, a Mr.

Willie Leclair (Eastern Shoshone)" which takes place once a month. [Doc. 1, p. 5]. Plaintiff

stated in his Complaint he has chosen "to personally refrain from participating in that sort of

Native American religious ceremony." [Doc. 1, p. SJ.

Plaintiff asserts in his Complaint the religious services for "Anglo Catholic,

Presbyterian, Christian, Mormon LDS, Lutheran, and Jehovah's Witness' and other

11-CV-346-J 3 of 35
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mainstream religions" for inmates in A-1 are pr~~vided on a weekly, if not daily basis. [Doc.

1, p. 6J. Plaintiff, on March 21, 2011, sent an Inmate Communication Form to Michael

Murphy, the WMCI Warden, informing him of the "blatant disparities" between the religious

ceremonies on A-1. Warden ivlurphy responded -the WMCI Chaplain would contact Plaintiff

"to work out the details." [Doc. 1, p. 6; Doc. 1-1, p. 31],

Plaintiff, on Apri16, 2011, alleging he h<zd not been contacted by the Chaplain, filed

a grievance which requested a "segregated" op~~ortunity to partake in the bi-weekly Sweat

Lodge ceremony. [Doc. 1, pp. 6,7; Doc. 1-1, p. 33J. The grievance was denied on April 13,

2011. [Doc. 1, p. 7; Doc. 1-1, p. 36J. Plaintiff filed an appeal of the denial with Warden

Murphy on April 13, 2011. [Doc. 1, p. 8; Doc. 1-1, p. 38]. Warden Murphy denied his appeal

on May 10, 201 1. [Doc. 1, p. 8; Doc. 1-1. pp. 40-41]. Plaintiffthereafter filed an appeal with

Robert O. Lampert, the Wyoming Department of Corrections Director, on May 11, 2011.

[Doc. 1, p. 8; Doc. 1-1, p. 43]. Steve Lindly, the Wyoming Department of Corrections

Deputy Director, signed a letter for Director Lampert dated June 8, 2011, denying Plaintiffs

appeal. [Doc. 1, p. 8; Doc. 1-1, pp. 47-48].

Plaintiff, on July 18, 2011, met with Warden Murphy and Deputy Director Lindly in

A-1 at WMCI to discuss reconsideration of denial of his grievance and the possible

construction of a Sweat Lodge in A-l. [Doc. 1, pp. 10, 11; Doc. 1-1, pp. 67, 74]. Deputy

11-CV-346-J 4 of 35
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Director Lindly informed Plaintiff by correspondence dated October 18, 2011, the Wyoming

Department of Corrections would not be able i:o allow the "PC" [A-1) inmates to use the

Sweat Lodge at WMCI, and construction of a separate Sweat Lodge in the area requested by

Plaintiff was prohibited by Fire Marshall regulations. He further indicated placing a Sweat

Lodge in the middle of the yard would compromise the anonymity of the protective custody

[PC] inmates and cause potential operational problems. [Doc. 1, pp. 13, 14; Doc. 1-1, pp. 87,'

88].

Plaintiff filed this § 1983 action on Novernber 7, 2d 11. The limitation period in which

a §1983 complaint must be filed in order to be timely is determined by the applicable state

limitation statute for recovery of damages for personal injury. Wilson v. Garcia, 471 U.S.

2d1, 276, 105 S. Ct. 1938, 1947 (14$5); Laurino v. Tate, 220 F.3d 1213, 1217 (10`h Cir.

2000}. The appropriate limitation period in Wyoming is four years. Wyo. Stat. § 1-3-,

105(a)(iv)(C). The Complaint by Plaintiff was I.imely filed.

APPLICABLE LEGE~L PRINCIPLES

Qualified Immunity

Qualified immunity shields public officials from civil damage liability "as long as

their actions could reasonably have been thought consistent with the rights they are alleged

11-CV-346-J S of 35

430 af4

Appellate Case: 12-8048     Document: 01019023927     Date Filed: 03/22/2013     Page: 6     



Case 2:11-cv-00346-ABJ Document 37 Filed 06/12/12 Pale 6 of 35
1~ppellate ~' ~e: ~..2- 04 3 C~oc~trn~:r~t: 1. .~3E3 ~~~~4 Date ilet~: ~8/2~~2~}1.Z Pig :431

to have violated." Anderson v. Creighton, 483 U.S. 635, 638 (1987). The United States

Supreme Court recently reaffirmed this immunity standard.

Qualified immunity shields government officials from civil damages
liability unless the official violated a statutory or constitutional right that was
clearly established at the time of the challenged conduct. See Ashcroft v.
al-Kidd, 563 U.S. (2011) (slip op., at 3). In Pearson v. Callahan,
555 U.S. 223, 236, 129 S.Ct. 808, 172 L.l~d.2d 565 (2004), we held that courts
may grant qualified immunity on the gY~ound that a purported right was not
"clearly established" by prior case la~~, without resolving the often more
difficult question whether the purported right exists at all. Id., at 227. 'This
approach comports with our usual reluctance to decide constitutional questions
unnecessarily. Id., at 241; see also G2mreta v. Greene, 563 U.S. ,

(2011) (slip op., at 9-10); al-Kidd, 563 U.S., at (slip op., at
3).

To be clearly established, a right must be sufficiently clear "that every
`reasonable official would [have understood] that what he is doing violates that
right. "' Id., at (slip op., at 9) (quoting Anderson v. Creighton, 483 U.S.
635, 640, 107 S.Ct. 3034, 97 L.Ed.2d 5~ 3 (1987)). In other words, "existing
precedent must have placed the statutory or constitutional question beyond
debate." 563 U.S., at (slip op., at 9)~. This "clearly established" standard
protects the balance between vindic,ition of constitutional rights and
government officials' effective perfotxn~ince of their duties by ensuring that
officials can " ̀reasonably ... anticipate when their conduct may give rise to
liability for damages.' "Anderson, supra, at 639 (quoting Davis v. Scherer,
468 U.S. 183, 195, 104 S.Ct. 3012, 82 L.Ed.2d 139 (1984)).

Reichle v. Howards, U.S. . 201', WL 1969351 at *4 (June 4, 2012).

Government defendants sued under § 1983 in their individual capacities
have qualified immunity: "government •officials are not subject to damages
liability for the performance of their discretionary functions when their

11-CV-346-J 6 of 35
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conduct does not violate clearly established statutory or constitutional rights
of which a reasonable person would have known." Buckley v. Fitzsimmons,
509 U.S. 259, 268, 113 S.Ct. 2606, 125 L.Ed.2d 209 (1993) (quotation
omitted).

Brown v. Montoya, 662 F.3d 1152, 1164 (10th Cir. 2011).

Summary Jud ment

Summary Judgment is appropriate when i;he "pleadings, the discovery and disclosure

materials on file, and any affidavits show that there is no genuine issue as to any material fact

and that the movant is entitled to judgment as a matter of law." Fed.R.Civ.P 56(c)(2). This

Court has previously outlined the process it utilizes to evaluate a summary judgement

motion:

In considering a party's motion for summary judgment, the court must
examine all evidence in the light most favorable to the nonmoving party.
Barber v. General Elec. Co.> 648 F.2d. 1272, 127b n. 1 (10th Cir.1981).
Summary judgment is proper only when "there is no genuine issue as to any
material fact and ... the moving party is entitled to a judgment as a matter of
law." Fed.R.Civ.P 56(c). Under this rule, the initial burden is on the moving
party to show the court "that there is an absence of evidence to support the
nonmoving party's case." Celotex Corp. v. Catrett, 477 U.S. 317 [ I06 S.Ct.
2548, 91 L.Ed.2d 265] t198b). The moving party's burden may be met when
that party identifies those portions ofthe record which demonstrate the absence
of a genuine issue of material fact. Id. at 323 [106 S.Ct. at 2552].

Once the moving party has met these requirements, the burden shifts to
the party resisting the motion. The nann~oving party must ̀'make a showing
sufficient to establish the existence of an element essential to that party's case,
and an which that party will bear the burden of proof at trial." Celotex at 322

11-CV-346-J 7 of 35
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[ 106 S.Ct. at 2552]; see also Anderson v. Liberty Lobby, Inc.> 477 U.S. 242,

249 [ 106 S.Ct. 2505, 2510, 91 L.Ed.2d 202] (1986). The party resisting the

motion "may not rest upon the mere allegations or denials of his pleadings" to

avoid summary judgment. Anderson, 47'~ U.S. at 248 [ 106 S.Ct. at 2510]. The

mere existence of a scintilla of evidence; will not avoid summary judgment;

there must be sufficient evidence on which a jury could reasonably find for the

nonmoving party. ld. at 251 [106 S.Ct. <<t 2511].

Osborn v. Shillinger, 803 F.Supp. 371, 373 (D. Wyo. 1992) aff'd, 997 F.2d 1324 (10th Cir.

1993)(citing Manders v. Okl. ex rel. Dept. o~°Mental Health, $75 F.2d 263, 265 (10th

Cir.1989). See also, Garrett v. Hewlett-Packarc~Co., 305 F.3d 1210, 1216 (10th Cir. 2002);

Martinez v. Beggs, Sb3 F.3d 1082, 1088 (10th Cir. 2009).

A different process for evaluating a rriotion for summary judgment is required,

however, when the issue of qualified immunity is involved:

"[W]e review summary judgment orders deciding qualified immunity

questions differently from other summ~►ry judgment decisions." Medina v.
Cram, 252 F.3d 1124, 1128 (10th Cir. 2001). When a defendant asserts

qualified immunity at summary judgment, the burden shifts to the plaintiff to
show that: (1 } the defendant violated a constitutional right and (2) the

constitutional right was clearly established. Pearson v, Callahan, ---U.S. ----,

129 S.Ct. 808, 815-16, 172 L.Ed.2d 565 (2009) (citing Saucier v. Katz, 533
U.S. 194, 201, 121 S.Ct. 2151, 150 L.Ed.2d 272 (2001)).

Martinez v. Beggs, 563 F.3d at 1088.

In determining whether the plaintiff h<ls met its burden of establishing a

constitutional violation that was clearly established, we will construe the facts
in the light mast favorable to the plaintiff as the nonmoving party. Scott v.

Harris, 550 U.S. 372, 378, 380, 127 S.Ct. 1769, 167 L.Ed.2d 686 (2007).

1 l -CV-346-J 8 of 35

•'r'~~

Appellate Case: 12-8048     Document: 01019023927     Date Filed: 03/22/2013     Page: 9     



Case 2:11-cv-00346-ABJ Document 37 Filed 06/12/12 Page 9 of 35
Ap 1 t Case: 1 - 0~8 Document: ~10188~9894 Date Filed: D~3l OT2012 Page: 434

[Citations omitted]. However, because at summary judgment we are beyond
the pleading phase of the litigation, a plaintiffs version of the facts must find
support in the record: more specifically, "[a]s with any motion for summary
judgment, ̀[wJhen opposing parties tell two different stories, one of which is
blatantly contradicted by the record, so that no reasonable jury could believe
it, a court should not adopt that version of the facts[.]' "York v. City of Las
Cruces, 523 F.3d 1205, 1210 (10th Cir.2t)08) (quoting Scott, 550 U.S. at 380,
127 S.Ct. 1769) (second and third alter~~tion in original); see also Estate of
Larsen ex rel. Sturdivan v. Murr, 511 F.;3d 1255, 1258 (10th Cir.2008).

Thomson v. Salt Lake County, 584 F.3d 1304, 1312 (10th Cir. 2009).

The United States Supreme Court has suited a court has the discretion to determine

which of the two prongs of qualified immunity a~lalysis should be addressed f rst, depending

on the facts of each particular case. Pearson v. Callahan, 555 U.S. 223, 236 (2009).

Qualified immunity is thus applicable unless a plaintiff can show, through facts

supported by the record, the conduct of a defendant official violated a clearly established

constitutional right to which the plaintiff was entitled. Plaintiff in this matter is representing

himself, thus his pleadings will be liberally construed. Jordan v. Sosa, ADX, 654 F.3d 1012,

1018, fn. 7 (10th Cir. 2011); Haines v. Kerner, 4~)4 U.S. 519-520-521 (1972). The Court will

not, however, act as his advocate. Cardoso v. Ca~'bone, 490 F.3d 1 194, 1197 (1 Qth Cir. 2007).
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42 U.S.C. § 1983

"To state a claim under § 1983, a plaintiff'must allege the violation of a right secured ~

by the Constitution and laws of the United States, and must show that the alleged deprivation

was committed by a person acting under color oi'state law." West v. Atkins, 487 U.S. 42, 48

(1988); Dodds v. Richardson, 614 r.3d 1185, 11!4 (l Oth Cir. 2010). A "person acting under

color of state law" must have committed the complained-of acts in the course of the

performance of their duties, and have misused power they possessed by virtue of state law.

United States v. Classic, 313 U.S. 299, 325-326 (1941).

A plaintiff suing under section 1983 may recover only money damages from

defendants sued in their individual capacity, and only injunctive relief from defendants sued

in their official capacities. Brown v. Montoya, E~62 F.3d at 1161, citing Hafer v. Melo, 502

U.S. 21, 30, 27 (1991).

A § 1983 defendant sued in an individual capacity may be subject to

personal liability and/or supervisory li~ibility. [footnote omitted] Personal

liability "under § 1983 must be based on personal involvement in the alleged

constitutional violation." Foote v. Spiegel, 11$ F.3d 1416, 1423 (10th

Cir.1997).

Brown v. Montoya, 662 F.3d at 1 163.
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"Personal involvement is an essential allegation in a § 1983 action." Mitchell v.

Maynard, $0 F.3d 1433, 1444 (10th Cir. 1996;x.

Section 1983 does not authorize liability under a theory of respondeat
superior. See Monell v. Dept ofSoc. Servs., 436 U.S. 658, 691, 98 S.Ct. 2018,

56 L.Ed.2d 611 (1978). Instead, to establish supervisory liability, a plaintiff

must show that "(1) the defendant pr~~mulgated, created, implemented or

possessed responsibility for the continued operation of a policy that (2) caused

the complained of constitutional harm, and (3) acted with the state of mind

required to establish the alleged constitl~tional deprivation." Dodds, 614 F.3d
at 1199.

Brown v. Montoya, 652 F.3d at 1 l b4.

Motion to Dismiss

A court, when considering a motion to dismiss under Fed. R. Civ. P. 12(b)(6), is

required to accept as true all well-pleaded i.'actual allegations. It must also take into

consideration, however, whether those factual allegations "plausibly give rise to an

entitlement to relief." Ashcroft v. Igbal, _ U.S. , 129 S.Ct. 1937, 1949-1950

(2009}. Simple naked assertions devoid of factual enhancement are not sufficient. Ashcroft

v. Iqbal, U.S. at , 129 S.Ct. at 1449. Dismissal is not, however, appropriate if

the complaint sets forth "enough facts to state a claim to relief that is plausible on its face."

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, _">70 (2007}. See also, Robbins v. Oklahoma,

519 F.3d 1242, 1247-1248 (10th Cir. 2008}, a;zd Silver v. Glass, 2012 WL 130706, *4-5

11-CV-346-J 11 of 35
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(10th Cir. 2012){unpublished). These same consideration standards apply as well in cases

subject to qualified immunity defenses wherein "plaintiffs must allege facts sufficient to

show (assuming they are true) that the defend,~nts plausibly violated their constitutional

rights, and that those rights were clearly established at the time." Robbins v. Oklahoma, 519

F.3d at 1249.

Religious Land Use and Institutionalized Persons Act jRI,UIPA]~

The Religious Land Use and Institutionalized Persons Act [RLUIPA~ provides in

pertinent part:

No government shall impose a substantial burden on the religious exercise of

a person residing in or confined to an institution, as defined in section 1497 of

this title, even if the burden results from <s rule of general applicability, unless

the government demonstrates that imposition of the burden on that person--

(I) is in furtherance of a compelling governmental interest; and

(2} is the least restrictive means of furthering that compelling governmental

interest.

42 U. S. C. ~ 2000cc-1(a).

T'he Tenth Circuit has concluded

a religious exercise is substantially burdened under 42 U.S.C. § 2000cc-1(a)

when a government (1) requires partici~~ation in an activity prohibited by a

sincerely held religious belief, or (2) prevents participation in conduct

motivated by a sincerely held religious belief, or (3) places substantial pressure

on an adherent either not to engage in cc►nduct motivated by a sincerely held
religious belief or to engage in conduct contrary to a sincerely held religious

11-CV-346-J 12 of 35
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belief, such as where the government presents the plaintiff' with a Hobson's
choice-an illusory choice where the only:realisticallypossible course ofaction
trenches on an adherent's sincerely held religious belief.

Abdulhaseeb v. Calbone, 600 F.3d 1301, 1315 (10th Cir. 2010).

A plaintiff who relies on the RLUIPA must, however, demonstrate the "substantial

burden" is more than a mere inconvenience.

[AJt a minimum the substantial burden test requires that a RLUIPA plaintiff
demonstrate that the government's denial of a particular religious item or
observance was more than an inconvenience to one's religious practice.

Abdulhaseeb v. Calbone, 604 F.3d at 1316, quoting Smith v. Allen, 502 F.3d 1255, 1278

(1 lth Cir. 2007).

The standards for review ofa prisoner's complaint under RLUIPA are different, albeit

higher, than the more traditional standards utilir_ed when considering a burden on religious

practices under the Free Exercise Clause of the F~ first Amendment. An inquiry under the Free

Exercise clause requires "when a prison regu]ation impinges on inmates' constitutional

rights, the regulation is valid if it is reasonably related to legitimate penological interests."

Turner v. Safely, 482 U.S. 78, 89 (1987). An inquiry under RLUIPA requires an evaluation'

under a "compelling governmental interest" standard. Cutter v. Wilkinson, 544 U.S. 709,

722-723 (2005}. See also, Abdulhaseeb v. Ccilbone, 600 F.3d at 1314. And while the,

11-CV-346-J 13 of 35
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"compelling interest" standard may impose a higher burden, consideration must still be given

to prison order and safety as well as costs.

We do not read RLUIPA to elevate acc~~mmodation of religious observances

over an institution's need to maintain order and safety. Our decisions indicate

that an accommodation must be measured so that it does not override other

significant interests.

We have no cause to believe that RI~UIPA would not be applied in an

appropriately balanced way, with parti<;ular sensitivity to security concerns.

While the Act adopts a "compelling €;overnmental interest' standard. see

supra, at 2118, "(c]ontext matters" in the application of that standard. See

Grutter v. Bollinger, 539 U.S. 306, 327, 123 S.Ct. 2325, 156 L.Ed.2d 304

(2x03). [footnote omitted] Lawmakers supporting RLUIYA were mindful of

the urgency of discipline, order, safety, <<nd security in penal institutions. See,

e.g., 139 Cong. Rec. 26190 (1993) (remarks of Sen. Hatch). They anticipated

that courts would apply the Act's st~indard with "due deference to the

experience and expertise of prison and jail administrators in establishing

necessary regulations and procedures to maintain good order, security and

discipline, consistent with consideration of costs and limited resources." Joint

Statement 16699 (quoting S. Rep. No. 103-111, at 10, U. S. Code Cong. &

Admin. News 1993, pp. 1892, 1899, 1900).[footnote omitted].

Cutter v, YYilkinson, 544 U.S. at 722, 723.

State prison officials make the first judgment about whether to provide

a particular accommodation, for a prisoner may not sue under RLUIPA

without first exhausting all available administrative remedies. See 42 U.S.C.

§ 2000cc-2(e} {nothing in RLUIPA "shall be construed to amend or repeal the

Prison Litigation Reform Act of 1995"): § 1997e(a) (requiring exhaustion of

administrative remedies).

Cutter v. Wilkinson, 544 U.S. at 723, fn. 12.
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A court, as a threshold matter, when faced with both a ~~ ree Exercise Clause claim as

well as a RLUIPA claim, must inquire as to whether the prisoner has fulfilled his burden of .

putting forth sufficient evidence to indicate his ability to practice his religion, his "sincerely

-held religious belief," has been "substantially burdened." Gladson v. Iowa Department of '

Corrections, S51 F.3d 825, 833 (8th Cir. 2009). A court, if the answer to such inquiry in is

the negative, need not apply either the "reason~~ble relationship" standard of Turner nor the .

strict scrutiny, "compelling interest" standard, of Cutter. Gladson v. Iowa Department of

Corrections, SS1 F.3d at 833.

"the "private action" provision of the: RLUIPA did not, however, clearly and

unequivocally waive a state's sovereign immuciity from suit.

RLUIPA's authorization of "appropria.te relief against a government," §
2000ce-2(a), is not the unequivocal expression of state consent that our
precedents require. "Appropriate relief 'does not so clearly and unambiguously
waive sovereign immunity to private suils for damages that we can "be certain
that the State in fact consents" to such a :;uit. College Savings Bank, 527 U.S.,
at 680, 119 S.Ct. 2219.

We conclude that States, in accepting federal funding, da not consent to waive
their sovereign immunity to private suit:; for money damages under RLUIPA
because no statute expressly and unequivocally includes such a waiver.

Sossamon v. Texas, U.S. , 131 S.t~t. 1651, 1658-1659, 1663 (2011).
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American Indian Religious Freedom Act (AIRFA~

The American Indian Religious Freedom Act states, in its entirety:

On and after August 11, 1978, it shall be the policy of the United States to

protect and preserve for American Indians their inherent right of freedom to

believe, express, and exercise the traditio~~al religions of the American Indian,

Eskimo, Aleut, and Native Hawaiians, including but not limited to access to

sites, use and possession of sacred objects, and the freedom to worship through

ceremonials and traditional rites.

42 U.S.C. § 1946.

DISCUShION

Defendants, as an initial response to the complaint filed by Plaintiff, filed an Answer

and "Martinez" Report, as well as a Motion to ~~ismiss pursuant to Fed. R. Civ. P. 12(b)(6).

Defendants' Motion referred, at least in part, tc~ the "Martinez" Report which may welt be

considered a matter "outside of the pleadings." A Notice and Order was thus entered [Doc.

33], and Defendants' Motion to Dismiss will now be treated as a motion for summary

judgment under Fed. R. Civ. P. 56.

Although the standards for review of a Rule 12(b)(6) motion and a motion for

summary judgment, as noted above, maybe lie somewhat similar, there are significant

differences. The discussion and conclusions herein are thus based on the standard of review

11-CV-346-J 16of_35_ _
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for evaluating a motion for summary judgment when the issue of qualified immunity has

been raised by a defendant. Martinez v. Beggs., 563 F.3d at 108&.

Plaintiff sets out four "claims" in his Complaint:

CLAIM ONE:

THE WYOMING DEPARTMENT OF CORRECTIONS AND
WYOMING MEDIUM CORRECTI+ANAL .INSTITUTION'S UNDUE
DENIAL OF PLAINTIFF'S REQUEST FOR ACCESS TO OR USE OF A
SWEAT LODGE IN THE SINCERE OBSERVANCE OF HIS NORTHERN
ARAPAHO/AMERICAN INDIAN RELIGION: PLACES A SUBSTANTIAL
BURDEN ON HIS RELIGIOUS PRACTICE WHICH VIOLATES THE
RELIGIOUS LAND USE AND INSTITUTIONALIZED PERSON S ACT OF

2000 ("RI,UIPA"). 42 U.S.C. §2000cc ert se .

CLAIM xwo:

THE WYOMING DEPARTMENT OF CORRECTIONS AND WYOMING
MEDIUM CORRECTIONAL INSTI"CUTION'S UNDUE DENIAL OF
PLAINTIFF"S REQUEST FOR ACCESS TO OR USE OF A SWEAT
LODGE IN THE SINCERE OBSERVANCE OF HIS NORTHERN
ARAPAHO/AMERICAN INDIAN RELIGION: IS UNREASONABLY
RESTRICTIVE AND VIOL.QTES HIS TZIGHT TO THE FREE EXERCISE
OF HIS RELIGION AS SECURED UNDER THE FIRST AND
FOURTEENTH AMENDMENTS OF'CI-TB U.S.. CONSTITUTION

11-CV-346-J 17 of 35
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CLAIM T~[REE:

THE WYOMING DEPARTMENT OF (CORRECTIONS AND WYOMING

MEDIUM COR.REC'I'IONAL INSTI`T'UTION'S UNDUE DENIAL OF

PLAINTIFF"S REQUEST FOR ACC~?SS TO OR USE OF A SWEAT

LODGE IN THE SINCERE OBSERVANCE OF HIS NORTHERN

AKAPAHO/AMERICAN INDIAN RELIGION; VIOLATES THE

AMERICAN INDIAN RELIGIOUS FREEllOM ACT ("AIRFA"l. 42 U. S.

C. ~ 1996 et sew

CLAIM FOUR:

THE SELF-STYLED RELIGIOUS CEREMONY OFFERED TO

PC/SEGREGATED INMATES IN A-I ]3Y THE DEFENDANTS' NATIVE

AMERICAN INDIAN SPIRITUAL AD~IISOR IS IN NO WAY A SINCERE.

MEANINGFUL. OR RESPECTFUL W~~Y IN WHICH TO OBSERVE'I'HE

PLAINTIFF'S NORTHERN ARAPAHO RELIGION OR THE AMERICAN

INDIAN RELIGION IN GENERAL

[lloc. 1, pp. 15, 16, 17].

The "Prayer for Relief' in Plaintiff's Complaint requests the Court:

A.) Issue a declaration stating that both of the Defendant's acts and omissions

described herein have violated the U.S. Constitution, Laws, RLUIPA, and the

AIRFA.

B.) Issue an Order mandating the Defendant's to; on a reasonable frequency,

make available for the Plaintiff and other sincere Northern Arapaho/American

Indian religious practitioner's in A-I and/+~rpc, a segregated time separate from

GP Inmates for them to participate in a Sweat Lodge ceremony.

11-CV-346-J 18 of 35
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C.) Issue an order granting the Plaintiff any and all costs/fees which have

accrued as a result of the filing of this action, which includes reasonable

attorney fees if any.

D.) A Jury on all issues triable by Jury.

E.) Grant any such other relief the Court deems just and proper under the

circumstances.

(Doc. 1, p. 19].

The Court, for the reasons discussed herein, concludes the Motion to Dismiss by

Defendants, as now treated as a motion for summary judgment under Fed. R. Civ. P. 56,

should be granted.

RLUIPA AND FIRST AMF;NDMENT

Plaintiff, in his complaint, alleges violations of both the RLUIYA as well as the free

F,xercise Clause of the First Amendment. [Doc. pp. 15-16]. It is clear from his complaint he

has, as required, exhausted the available administrative remedies. Cutter v. Wilkinson, 544

U.S. at 723, fn. 12. [Uoc. 1, ¶ 17, p. 6; ¶ 18, p~~. 6, 7; ¶20, p. 7; ¶¶ 21, 22, 23, 25, pp. 8, 9;

¶42, pp. 13, 14J.

The RLUIYA provides, in summary, "`no [state or local] government shall impose a

substantial burden on the religious exercise of a person residing in or confined to an

institution,' unless the government shows that the burden furthers `a compelling

11-CV-346-J 19 of 35
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governmental interest' and does so by ̀the least restrictive means.' § 2000cc-1(a}(1)-(2)."

Kay v. Bemis, 500 F.3d 1214, 1221(1 Oth Cir. 2007). The Tenth Circuit has further concluded

the RLUIPA applies in the prison context. Kay v. Bemis, 500 F.3d at 1221. See also, Ahmad

v. Furlong, 435 F.3d 1196 (10th Cir. 2Q06); Hczmmons v. Saflle, 348 F.3d 1250, 1258 (I Oth

Cir. 2003); Kikumura v. Hurley, 242 F.3d 950., 960 (10th Cir. 2001}.

The Tenth Circuit has also defined three circumstances which would constitute a

"substantial burden," each of which must be more than a mere "inconvenience to one's

religious practice."

We conclude that a religious exercise is substantially burdened under 42

U.S.C. § 2000cc-1(a) when a government (1) requires participation in an

activity prohibited by a sincerely held religious belief, or (2) prevents

participation in conduct motivated by a sincerely held religious belief, or (3)

places substantial pressure on an adhe~~ent either not to engage in conduct

motivated by a sincerely held religious belief or to engage in conduct contrary

to a sincerely held religious belief, such,~s where the government presents the

plaintiff with a Hobson's choice-an illusory choice where the only realistically

possible course of action trenches on an adherent's sincerely held religious

belief.

* * ~

[A]t a minimum the substantial burden test requires that a RLUIPA plaintiff

demonstrate that the government's denial of a particular religious item or

observance was more than an inconvenience to one's religious practice.

Abdulhaseeb v. Calbone, 600 F.3d at 1315, 13 ] 6.

11-CV-346-J _ 20_of 35 _ _ _
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Plaintiff has presented no evidence which would, even under a liberal interpretation,

indicate the existence of two ofthree potential "t~urdens." He was not required to participate

in an activity prohibited by a seriously held religious belief, nor was he pressured to not

engage in certain conduct motivated by, or eng~ige in conduct contrary to, a sincerely held

religious belief. It is thus the remaining burden -`'prevents participation in conduct motivated

by a sincerely held religious belief," [ 42 U.S.C'. § 2000cc-1(a)(2)], to which the evidence

presented by Plaintiff is arguably applicable. '

Plaintiff asserts, in effect, his participation in a "sweat lodge" ceremony is "one of the

key tenants [sic]" of his life-long practice of the "Northern Arapaho/American Indian

religion," Z and denial of his participation in such a ceremony is a violation of the RLUIPA.

[Doc. 1, ¶ 9, p. 4, p. 15].

The facts presented by Plaintiff through his verified complaint 3 as well as hiss

subsequent affidavits are sufficient to support a conclusion he has been prevented from

Defendants do not dispute Plaintiff's religious beliefs are sincerely held nor the
importance of the sweat lodge ceremony to hirr►. [Doc. 18-1, p. 2; Doc. 20, p. 18, fn.2).

Z The RLUTPA bars inquiry by courts into whether a particular belief or practice is
"central" to a prisoner's religion. Abdulhaseeb v. Calbone, 600 F.3d at 1314, fn. 6.

' "[A] verified complaint may be treated. as an affidavit for purposes of summary
,judgment if it satisfies the standards for affida~~its set out in Rule 56(e)." Abdulhaseeb v.
Clabone, 600 Fad at 131 1.
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participating in "conduct motivated by a sincerely held religious belief," i.e., a sweat lodge

ceremony. Plaintiff was, from early childhood, raised and taught by his family and tribal ;

elders to observe the Northern Arapaho tribe culture and religion. He has participated in the

Northern Arapaho Sundance, Smudging cererr~ony, Pipe Ceremony, as well as the Sacred

Sweat Lodge Ceremony at issue. [Doc. 1, ¶ 9, p~~. 3, 4; ¶ 42, pp. 13, 14; Doc. 1-1, p. 87; Doc.

21-1; Doc. 36-1].

A conclusion Plaintiff s religious exerci~~e has been substantially burdened does not,

however, necessarily establish a RLUIPA violation. "Rather, the burden ofproof shifts to the

defendants to show the substantial burden results from a ̀ compelling governmental interest'

and that the government has employed the ̀ least restrictive means' of accomplishing its

interest. 42 U.S.C. § 2000cc-1{a}." Abdulhaseeb v. Calbone, 600 F.3d at 1318. The

"compelling government interest" standard is a standard which is higher than the "rational

relationship" test for considering claims under the Free Exercise Clause of the First

Amendment. "By enacting RLUIPA, Congress established a statutory free exercise claim

encompassing a higher standard of review then that which applies to constitutional free

exercise claims." Gladson v. Iowa Department of Corrections, 551 F.3d 825, 832 (8th Cir.

2009). A finding the "compelling interest" standard has been met, because it is the higher

11-CV-346-J 22 of 35
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standard, thus answers as well, in the negative, the question of whether there has been a First

Amendment violation.

The proper application of the RLUIP~., must take into consideration not only the

burdens a requested accommodation might impose on those who would not benefit from the

accommodation, but, more importantly, the maintenance of order and safety of the institution

with due deference to the expertise and experience of prison officials and administrators.

Cutter v. Wilkinson, 544 U.S. at 723; Abdulhaseeb v. Calbone, 600 F.3d 13 i 8. As the United

States Supreme Court has stated, ̀'context matters." Cutter v. Wilkinson, 544 U.S. at 723.

It is abundantly clear from the factual material presented by both Plaintiff and

Defendants, Plaintiff s request to participate in a.sweat lodge ceremony was not taken lightly.

WMC1 Warden Mike Murphy and Steve Lindly, Wyoming DOC Deputy Director, met with

Plaintiff in the protective custody unit at WMC'I on July 28, 2011, to discuss his request to

participate in a sweat lodge ceremony. Mr. Murphy and Mr. Lindly, as part of the meeting

with Plaintiff, inspected a site located in the outside P.C. unit yard which Plaintiff had

proposed for a sweat lodge. [Doc. 1, ¶ 30, p. 1(►; Doc. 1-1, pp, b5, 67. Doc. 18-1, pp. 4, 9].

Mr. Lindly, at Plaintiff's request, contacted 1VIr. Gary Collins in Fremont County, the

Northern Arapaho Tribal Liaison to the Governor's's Office, for input on a sweat lodge.

[Doc. 18-1, p. 4]. Mr. Lindly also requested 1~1r. Murphy, as the WMCI Warden, further
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review the site for the sweat lodge suggestE:d by Plaintiff, and have WMCI facility

management staff review it as well. Mr. Lindly f urther requested the Wyoming DOC prison

administrator, who oversees the prison division; review the proposed site, which was in the

PC yard out of view of any other inmates in the facility. [Doc. 18-1, pp. 4, 5]. An alternate

location for a sweat lodge in the PC yard was also considered. [Doc. 18-1, p. SJ.

Mr. Lindly as well contacted the department of corrections in North Dakota, South

Dakota, Montana, Nev~~ Mexico, Colorado, Arizona, and Oklahoma, states with sizeable

Native American populations, with regard to their practices in similar situations. Arizona,

based on the size of its corrections system, has large facilities or large portions of facilities

for protective custody inmates which allows a separate "PC" sweat lodge. None of the other

states contacted allowed specially housed inmates, either maximum custody or disciplinary,

to attend sweat lodge ceremonies. [Doc. 1-1, p. 87; Doc. 18-1, p. 6].

Finally, Mr. Lindly offered Plaintiff the opportunity to be transferred to a different

state through the Interstate Compact for Inmat-~s which would allow him to be housed in

general population and regularly participate in the sweat lodge ceremony. [Doc. 18-1, p. 7].

There are, however, when all the evidence: is considered, legitimate institutional safety

and order concerns which justify a finding denial of Plaintiff's request for a separate sweat
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lodge in the PC unit at WMCI, or use of the sweat lodge in the general population area, was

not a violation of the RLUIPA.

Plaintiff is housed in the protective custody [PC] unit at WMCI. [Doc. 1, ¶ 10, p. 4].

Inmates are placed in a PC unit to limit possible harm to them by prohibiting contact with

inmates who are not in protective custody, and to the extent possible, maintain the anonymity

of PC inmates. A sweat lodge ceremony is conducted during daylight hours, and is typically

three hours in duration. Alock-down of a signii:icant portion of the WMCI facility would be

required in order to allow Plaintiff to utilize the general population facility sweat lodge

without any contact with non-protective custody inmates. It was determined allowing

Plaintiff's use of the general population sweat lodge under such circumstances would be an

unreasonable burden on the operations of WM(~I. [Doc. 18-1, p. 3]. Plaintiff has offered no

factual evidence which would bring into question this conclusion.

The alternative of a separate sweat lodgt~ facility in the PC unit was also considered.

The initial site for the sweat lodge, with its open fire to heat rocks, as suggested by Plaintiff,

was found to be too close to the building and thus violated the fire marshal requirements. A

different site, to be in compliance with the fire marshal requirements, would need to be in the

middle of the PC yard, which would put it in vif;w of a certain percentage ofnon-protective

custody inmates who travel to and from, and work in the laundry facility, and also those non-
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protective custody inmates who work in the vc►cational/industry areas, the warehouse, and

the kitchen. In addition, the general hours of operations for these work areas is Monday

through Friday, and Mr. LeClair, who would most likely lead the sweat lodge ceremony,

visits WMCI during this traditional work week time frame. A sweat lodge ceremony during

this time frame would also require a correction:; office be posted at the sweat lodge in order

to maintain the required visual and "within earshot" prohibition by non-protective custody

inmates. [Doc. 18-1, p. 5J.

A separate PC yard which is not accessible by non-protective custody inmates is

intended to help accomplish and maintain one ~ispeet of the general penological guidelines

of managing PC inmates. The proposed sweat lodge site in the middle of the PC yard would

obviously undermine the proper functioning of such yard. [Doc. 18-1, p. 5].

Such a conclusion is not unique.

A prison's interest in order and security is always compelling. See, e.g.,

Cutter, 544 U.S. at 725 n. 13, 125 S.Ct. 2113; see also Murphy, 372 F.3d at

988 (acknowledging that "MDOC has ~i compelling interest in institutional

security"). * * * But no reasonable jurist, affording due deference to prison

officials, can dispute that serious safety and security concerns arise when

inmates at a maximum security prison arf: provided ready access to (1) burning

embers and hot coals, (2) blunt instruments such as split wood and large

scalding rocks, (3) sharper objects such as shovels and deer antlers, and (4) an

enclosed area inaccessible to outside view.
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Fowler v. Crawford, S34 F.3d 931, 939 (8th Cir. 2008). See also, Lovelace v. Lee, 472 F.3d

174, 190 (4th Cir. 2006)(providing due deference to restrictions which take into account the

need to maintain good order and security - "Of these enumerated concerns, security deserves

`particular sensitivity."').

Plaintiff has failed to provide any factual evidence which tends to negate the reasons

offered for denial of his use of the general population sweat lodge, or the denial of a separate

sweat lodge for PC inmates. While both denials may well be a substantial burden on his

sincerely held religious beliefs, the same are justified as the least restrictive means of

furthering the compelling government interest cif safety and order at WMCI.

American Indian Religious Freedom Act AIRFA

Plaintiff; in Claim Three in his complaint, asserts the Wyoming Department of

Corrections and WMCI, by denying him access 1.0, or the use of, a sweat lodge, have violated

AIR1~A. [Doc. 1, pp. 16, 17]. His argument is without merit. AIItFA is simply a joint

Congressional resolution which neither creates a cause of action nor confers any judicially

enforceable right.

After reciting several legislative finding;, AIRFA "resolves" upon the policy

quoted above. A second section of thf: statute, 92 Stat. 470, required an

evaluation of federal policies and prot:edures, in consultation with native

religious Ieaders, of changes necessary to protect and preserve the rights and

practices in question. The required rep~~rt dealing with this evaluation was
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completed and released in 1979. Reply :Brief for Petitioners 2, n. 3. Nowhere

in the law is there so much as a hint of a~ly intent to create a cause of action or

any judicially enforceable individual ri€;hts.

What is obvious from the face of the statute is confirmed by numerous

indications in the legislative history. ']'he sponsor of the bill that became

AIRFA, Representative Udall, called it "a sense of Congress joint resolution,"

aimed at ensuring that "the basic right of the Indian people to exercise their

traditional religious practices is not infringed without a clear decision nn the

part of the Congress or the administrate+rs that such religious practices must

yield to some higher consideration." 124 Cong. Rec. 21444 (1478).

Representative Udall emphasized that the bill would not "confer special

religious rights on Indians," would "not change any existing State or Federal
law," and in fact "has no teeth in it." Id., at 21444-21445

Lying v. Northwestlndian Cemetery Protective.~ssociation etal., 48~ U.S. 439, 45~ (1988).

See also, United States v. Mitchell, 502 F. 3d 931, 949 {9th Cir. 2007) cert. denied 553 tJ.S.

1094 (20U8).

Fourteenth Amendment

The Fourteenth Amendment, through its equal protection clause, "commands that no

State shall ̀ deny to any person within its jurisdiction the equal protection of the laws,' which

is essentially a direction that all persons similarly situated should be treated alike. City of

Cleburne v. Cleburne Living Center, 473 U.S. 432, 439, 105 S.Ct. 3249, 87 L.Ed.2d 313

(1985)." Gufman v. Khalsa, 669 F. 3d 1101, l ] 16 (10th Cir. 2012). A plaintiff, in order to

sustain a claim under the Equal Protection Clause, "must provide evidence that he was
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treated differently from others who are similarly situated to him, and that the acts forming

the basis of the plaintiffs claim were motivated by a discriminatory purpose." ll~arshall v.

Columbia Lea Regional Hospital, et al, 345 F.3d 1157, 1179 (10th Cir. 2003). Plaintiff,

through his complaint and subsequent pleadings, has failed to provide any evidence to sustain

a finding he was "treated differently from others," or any of the acts alleged in his complaint

were "motivated by a discriminatory purpose." He, in fact, acknowledges a "talking circle"

is offered to him as well as other American Indi~ins. He has, however, chosen to refrain from

participating, stating the ceremony, as provided by the Wyoming Department of Corrections

Native American Spiritual Advisor, Mr. Willie LeClair an Eastern Shoshone, is "in noway

a traditional, sincere, or meaningful way in which to observe the Northern Arapaho or any

aspects of the American Indian religion in general." [Doc. 1, ¶ 12, p. 5].

The factual presentation by Defendants also undermines any Fourteenth Amendment

Equal Protection Clause assertion by Plaintiff. The Wyoming DOC has contracted with a

Native American Spiritual Advisor, Mr. LeCl~iir, since approximately 1998. Mr. LeClair

leads sweat lodge ceremonies as wel l as talking ;end prayer circles and a smudging ceremony

at all five Wyoming DOC facilities. He provides services at the protective custody unit at

WMCI once per month. Other religious services [one Baptist, two Catholic, two non-
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denominational, and two LDS groups] are provi~~ed weekly in the protective custody unit at

WNICI by religious volunteers. [Doc. 18-1, p. 3].

The factual evidence before the Court, even taken in the light most favorable to

Plaintiff as the party opposing a motion for summary judgment, is insufficient to support a'

conclusion Plaintiff was being treated differently from others similarly situated, and is

completely devoid of any support for a finding his treatment was motivated by a

discriminatory purpose. Plaintiffs personal dissatisfaction with the religious services provide

to Native Americans in the protective custody unit at WMCI does not translate in a violation

of Equal Protection.

Official Capacity of Defendants

The complaint filed by Plaintiff names ~tobert O. Lampert and Steve Hargett both

individually and in their official capacities. (Doc. 1, p. 1; Doc. 8, p. 1 ]. Both Mr. Lampert and

Mr. Hargett are obviously officials of the State: of Wyoming in various capacities as the

Wyoming Department of Corrections is an agen~:y of the State of Wyoming. Wyo. Stat, § 9-

2-2012. Any claim against a government official in their "official" capacity is, in actuality,

a claim against the official's office as the official is simply an agent of the government entity

for which they work. Brown v. Montoya, 662 F.3 d at 1163 (citing Will v. Mich. Dept. of State

Police, 491 U.S. 58, 71(1989)..See also, Johnson v. Board of Commissioners for the County
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of Fremont, 85 F.3 d 489, 493 (10th Cir. 199b) acid Monell v. New York Ciry Dept. of Social

Servs., 436 U.S. 658, 690 (1978).

A state has immunity from suit under the Eleventh Amendment, and thus can not be

sued in Federal court by a private individual with three exceptions: "(1) the state consents to

suit; (2) Congress expressly abrogates the state:>' immunity; or (3) the citizen sues a state

official pursuant to Ex Parte Young, 209 U.S. 123, 28 S.Ct. 441, 52 I..Ed. 714 (1908)."

4pula v. Watt, 454 F.3d 1154, 1157 (10th Cir. 2(►06) cent denied, 549 [1.5. 1078 (2406). See

also, Bd. of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356, 363 (2001), The State of

Wyoming did not consent to suit under RLtJIPA by accepting federal funding, Sossamon v.

Texas, U.S. at , 131 S.Ct. at 1658-:1659, 1663, and the United States Supreme.

Court has held a "State is not a ̀person' against whom a § 1983 claim for money damages

might be asserted." Lapides v. Board of Regents of University System of Georgia, 535 U.S.

613, 671 (2002), citing Will v. Michigan Dept. of State Police, 491 U. S. 58, 66 (1989).,

Congress has thus not expressly abrogated a state's immunity under § 1983.

The third exception to Eleventh Amendment immunity derives from the United States

Supreme Court decision in ExParte Youngwhicli requires fulfillment of four criteria in order

for immunity to be waived:

11-CV_346-J 31 of 35

Appellate Case: 12-8048     Document: 01019023927     Date Filed: 03/22/2013     Page: 32     



Case 2:11-cv-00346-ABJ Document 37 Filed 06/12/12 Page 32 of 35
App~l~ .t ~r~~e: 12-8Q48 t~~ s.~r~~ ~~i~; C~1Q1889~894 ~ il~ci: Of3l?O/2~12 Park, e: 457

First, we determine whether the action is against state officials or the state

itself. Second, we look at whether the alleged conduct of the state officials

constitutes a violation of federal law. 'Third, we assess whether the relief

sought is permissible prospective relief or analogous to a retroactive award of

damages impacting the state treasury. Finally, we analyze whether the suit rises

to the level of implicating ̀ special sovereignty interests.'

Robinson v. Kansas, 295 F.3d 1183, 1191 (I Qth Cir. 2002) (internal citations and

quotations omitted).

Opala v. Watt, 454 F.3d at 1158.

Plaintiff has failed to present any factual pleading or argument which addresses any

of the noted four criteria, thus there is no basis to find an exception to immunity pursuant to

Ex Parte Young. Plaintiff's claims against the Mr. Lampert and Mr. Hargett, in their

"official" capacity, are thus barred by Eleventh Amendment immunity.

Individual Capacit~%of Defendants

The complaint filed by Plaintiff, as previously noted, names Robert O. Lampert and

Steve Hargett in their "individual" capacities. [l~oc. 1, p. 1; Doc. 8, p. 1]. Personal liability

"under § 1983 must be based on personal involvement in the alleged constitutional violation.

Foote v. Spiegel, 118 F.3d 1416, 1423 (10th Cir.1997)." Brown v. Montoya, 662 F.3d at

1163. See also, Mitchell v. Maynard, 80 F.3d at 1444. Plaintiff ̀s own pleadings, however,

fail to indicate any personal involvement in the alleged inappropriate actions and inactions

by either Mr. Lampert or Mr. Hargett.
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As concerns Mr. Hargett, he was not spe~,iftcally named in Plaintiff's complaint.

At the time of the filing of this Complaint there is an administrative change

occurring in Wardens' at WiVICI, so at this time Plaintiff will describe the

Warden of WMCI as John Doe. Defendant John Doe was, at all times relevant

hereto, Warden of WMCI (hereinafter "T)efendant").

[Doc. 1, p. 3]. Mr. Hargett was only added as a named defendant based on a response by

Plaintiff to a Court order requiring a named defendant be substituted fox "John Doe." [Doc.

6, Doc. 8, Doc 9]. Plaintiff s complaint and the attachments thereto refer only to Michael

Murphy, not Mr. Hargett, as the WMCI Warder.. [Doc. 1, ~ 17, p. 6; ¶ 22, p. 8; ¶ 30, p. 10;

Doc. 1-1, pp. 31, 41, 51, 67].

As concerns Mr. Lampert, references to him in Plaintiff's complaint and attachments

are limited, and allege no direct personal actio~i by him. He is listed as a defendant in the

complaint [Doc. 1, ¶ 4, p. 2], and mentioned in two paragraphs concerning an inmate

grievance appeal filed by Plaintiff and the respc►nse thereto by Steve Lindly, the Wyoming

DOC Deputy Director, on behalf of Mr. Lampe;~t. [Doc. 1, ¶¶ 23, 25, p. 8; Doc. 1-1, p. 47].

Even presuming the grievance appeal denial signed by Mr. Lindly for Mr. Lampert could be

considered "personal involvement" by Mr. I,arripert, such a single isolated event is clearly

not sufficient to attribute any § 1983 liabilifiy to :VIr. Lampert. Plaintiff has failed to indicate.

how this single incident of alleged misconduct c.~n justify imposition of § 1983 liability. See,
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e.g. Patillo v. Larned State Hospital, Feci. Appx. , 2012 WL 256023 (10th Cir.

2012).

Plaintiff has failed to set forth sufficient factual allegations to fulfill the personal

involvement requirement for individual § 1983 liability for both Mr. Hargett and Mr.

Lampert.

Qualified Immunity

Defendants, in response to Plaintiffls § 1983 allegations, have asserted a qualified

immunity defense. [Doc. 18, ¶ 13, p. 18; Doc. 20, pp. 19, 20]. A plaintiff, when such a

defense is raised in a summary judgment conte~;t, has the burden to establish there has been

a violation, by a defendant, of a clearly established constitutional right. Martinez v. Beggs,

563 F.3d at 1088. Even if it is presumed for pur~~oses of discussion the factual allegations by

Plaintiff, being accepted as accurate, have identified a right which was sufficiently clear "that

every ̀reasonable official would [have understood] that what he is doing violates that right,"'

[Reichle v. Howards, U.S. at ~ 2012 WL 1969351 at *4] those same

allegations have failed to fulfill the required burc~.en of establishing a violation by Defendants

of such rights. While Plaintiff, even as a prison inmate, has a First Amendment right to

religious exercise, and a Fourteenth AmendmE~nt right to equal protection as well as the

protection of the RI,UIPA, the factual allegations of his complaint and other pleadings, as
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previously discussed, fail to adequately prove a violation of either constitutional right or of

the RLUIPA. The defense of qualified immunity thus shields the Defendants. Brown v.

Montoya, 6b2 F.3d at 11 b4.

CONCLUSION

The Court, for the reasons discussed herein, FINDS the Motion to Dismiss by

Defendants, now treated as a Motion for Summary Judgment, should be GRANTED.

NOW, THEREFORE, IT IS HEREB~C' ORDERED the Motion to Dismiss by

Defendants, now treated as a Motion for Summary Judgment is hereby GRANTED. It is

FUKTHER ORDERED all pending motions, if any, are DENIED as MOOT.

11-CV-346-J

Dated this .'y ~~ day of June, 2012.

/) ,

ALAN B. JC►HNSO~t
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STAT'E,~ DISTRICT COURTST~~,,, : ~~ ~-,; ,~, ~j =;t;~

-.i` ~.~r
C":..~ Ii~iG

FOR THE DISTRICT OF WYOMING

ANDREW J. YELLOWBF,AR, JR.

Plaintiff,

vs.

ROBERT O. LAMPERT,
DIRECTOR, WYOMING
DEPARTMENT OF
CORRECTIONS; STEVE
HARGETT, WARDEN WYOMING
MEDIUM CORRECTIONAL
INSTITUTION ["WMCI"],
Individually, and in Their Official
Capacities,

Defendants.

JUDGMENT

Lase No. 1 I-CV-346-J

This matter came before the Court upon a prisoner civil rights complaint filed

pursuant to 42 U.S.C. §1983. The Court, having carefully reviewed and considered each

pleading, and having reviewed the complete file; herein, and being otherwise fully advised,

entered an Order Granting Summary Judgment for Defendants.
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NOW, THEREFORE, IT YS HEREBY ORDERED AND ADJUDGED the

prisoner civil rights complaint herein filed pursuant to 42 U.S.C. § 1983, shall be, and the

same is DISMISSED WITH PREJUDICE.

Dated this ~ day of June, 2012.

~J . 
._

ALAN B. JC>HNSON
UNITED STATES DISTRICT JUDGE
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