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PRIOR OR RELATED APPEALS 

The Appellees are not aware of any prior appeal dealing with the same 

issues raised in this appeal. 

STATEMENT OF JURISDICTION 

The United States District Court for the District of Wyoming exercised 

jurisdiction pursuant to 28 U.S.C. § 1331 (claims arising under the laws and 

constitution of the United States) and 28 U.S.C. § 1343(a)(3),(4) (deprivation of 

constitutional rights under color of law in violation of 42 U.S.C. § 1983).  This 

Court has jurisdiction pursuant to 28 U.S.C. § 1291, as an appeal of a final decision 

by the district court.  The district court entered its order dismissing Yellowbear’s 

complaint on June 12, 2012.  (ROA 419-53).  Yellowbear timely filed his notice of 

appeal on June 21, 2012.  (ROA 456-57). 
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STATEMENT OF THE ISSUES 
 

1. Yellowbear claims that the denial of his request for a sweat lodge violates 
the Religious Land Use and Institutionalized Persons Act (RLUIPA) or his 
rights under the Free Exercise Clause of the First Amendment.  Both 
provisions require an initial showing that a prisoner’s “sincerely held 
religious beliefs” have been “substantially burdened.”  When claims are 
made under both RLUIPA and the First Amendment, the burden shifts to the 
institution to meet the higher burden under RLUIPA to show a “compelling 
governmental interest” and that the “least restrictive means” have been 
employed to accomplish the interest.  Assuming that Yellowbear met the 
initial burden of showing a substantial burden on a sincerely held religious 
belief, did the district court correctly find that the institutional safety 
concerns were a “compelling governmental interest” justifying the denial of 
his request? 

 
2. To sustain a claim under the Equal Protection Clause, a prisoner must 

provide evidence that he was treated differently than those similarly situated 
to him, and that the disparity in treatment was motivated by discriminatory 
purposes.  Did the district court correctly find that Yellowbear failed to 
provide such evidence?   

  
3. The official capacity claims are, in essence, claims against the State.  Did the 

district court correctly find that the State has not waived Eleventh 
Amendment immunity under RLUIPA for damages and that Yellowbear 
failed to establish that the other exceptions to immunity apply? 

 
4. Individual liability under § 1983 requires personal involvement in the 

alleged constitutional violation.  Did Yellowbear fail to establish the 
individual defendants’ necessary personal involvement?   

  
5. Qualified immunity applies and is a defense to Constitutional claims for 

monetary relief against state officials in their individual capacity.  Did the 
District Court correctly find that the Defendants were entitled to qualified 
immunity in their individual capacity for any monetary damages?  
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STATEMENT OF THE CASE 
 

I. Nature of the case  
 

The appellant, Andrew J. Yellowbear, a prisoner in the Medium Security  

Institution of the Wyoming Department of Corrections (Institution) and an enrolled 

member of the Northern Arapaho Tribe, sued the director of the Wyoming 

Department of Corrections (Department) and the Institution’s warden1 claiming 

violations of constitutional and statutory rights for the facility’s failure to provide a 

sweat lodge ceremony for Native American inmates in the protective custody unit.   

The district court ordered a “Martinez” report. The State prepared and filed the 

report and, contemporaneously filed a motion to dismiss.  The court, converting the 

motion to a motion for summary judgment, ruled in the State’s favor, finding that 

there were compelling governmental interests in maintaining institutional safety 

and that this was accomplished by the least restrictive means. Yellowbear is 

challenging this ruling.  Because the law in this area is clear, this Court’s review 

will be limited to an analysis of the district court’s judgment in applying the 

summary judgment standard to the undisputed facts in this case.   

 

 

                                              
1 Since both individuals names are employed by the Wyoming Department of 
Corrections, the Appellants will be referred to as the State. 
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4 

 

  II. Course of proceedings and disposition below   

 Yellowbear brought a civil rights action under 42 U.S.C. § 1983 against the 

director of the Department, Robert Lampert, and the warden of the Institution, 

Steve Hargett on November 7, 2011.  (ROA 1-20).  In his complaint, Yellowbear 

asserted claims against Lampert and Hargett,2 in their official and individual 

capacities, for violation of constitutional and statutory rights for failure to provide 

a sweat lodge in the protective custody unit.  (Id.).  Yellowbear asserted claims 

under RLUIPA and the First Amendment for placing a substantial burden on his 

religious practice, under the Fourteenth Amendment for equal protection violations 

based on the denial of access to the sweat lodge, and under the American Indian 

Religious Freedom Act (AIRFA) for failure to provide a required Native American 

religious service.  (Id.).  Based on the the alleged violations, Yellowbear sought 

injunctive relief, costs and fees associated with the lawsuit and any other relief the 

court deemed proper.  (Id.).    

On November 22, 2011, the district court ordered the defendants to prepare 

and file a “Martinez” report with their answer.  (ROA 183-85).  The defendants 

filed the “Martinez” report and a motion to dismiss on January 23, 2012.  (ROA 

                                              
2 The Appellant refers to the previous warden, Warden Murphy, in the complaint..  
However, since the complaint identified John Doe as the current warden, the 
district court ordered Yellowbear to name the John Doe in question, the current 
Warden, Steve Hargett, and substituted Warden Hargett for Warden Murphy. 
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215, 224).  Yellowbear filed a response to the Motion to Dismiss on February 2, 

2012.  (ROA 270).  The defendants filed a reply on February 7, 2012, and 

Yellowbear filed a “reply” on February 17, 2012.  (ROA 299, 307). 

The district court, finding that the State had relied in part on the “Martinez” 

report to support their motion to dismiss, entered a Notice and Order Pursuant to 

Fed. R. Civ. P. 12(d) stating that the motion would be treated as a motion for 

summary judgment and allowing the parties additional time to file supplemental 

affidavits or declarations.  (ROA 357).  The State filed a supplemental 

memorandum and affidavit from Steve Lindly, on April 20, 2012.  (ROA 368).  

Yellowbear filed a supplemental response on May 4, 2012.  (ROA 384). 

The district court granted the State summary judgment on the written 

submissions on June 12, 2012.  (ROA 419).  In denying the RLUIPA and First 

Amendment claims, the district court determined that, while Yellowbear had met 

his burden of showing a substantial burden on a sincerely held religious belief, 

there was a compelling government interest, specifically institutional safety, and 

that the institution had used the least restrictive means of protecting that interest.  

(ROA 437-39).  The district court further found that there was no claim under the 

American Indian Religious Freedom Act since the Act does not create a cause of 
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action and does not confer any judicially enforceable right.3  (ROA 445-46).   

The court found no evidence to support Yellowbear’s claim that he was 

treated differently than those similarly situated and also found no evidence of 

discriminatory motive to support an Equal Protection Clause claim.  (ROA 446-

48).  The district court further determined that the Eleventh Amendment barred the 

action against the named parties in their official capacity and that there was no 

evidence to support a claim against them in their individual capacities.  (ROA 448-

52).  Finally, the district court found that the named parties were entitled to 

qualified immunity in their individual capacity as public officials since Yellowbear 

failed to establish a violation of a clearly established right.  (ROA 452-53).  

Judgment was entered on June 12, 2012, and Yellowbear timely filed his notice of 

appeal on June 21, 2012.  (ROA 454-55).             

STATEMENT OF THE FACTS 

 In his complaint, Yellowbear asserted that he was placed in protective 

custody for his own safety.  (ROA 4).  The “Martinez” report confirms that an 

internal investigation conducted by the Institution substantiated a threat to 

Yellowbear’s safety that merited his protection.  (ROA 216).  After his placement 

in protective custody, Yellowbear began requesting that he and other Native 

                                              
3 Yellowbear does not raise the issue of the dismissal of his claim under the 
American Indian Religious Freedom Act in his opening brief.  Therefore, the 
appellees assume that this is not an issue on appeal and will not present further 
argument on the issue. 
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American inmates be provided with sweat lodge ceremonies.  (ROA 4-5).  

Yellowbear admitted that the facility was already providing an American Indian 

talking circle religious ceremony in the unit.  (ROA 5).  He further asserted that he 

did not participate, because he did not believe it was a traditional or sincere way to 

observe his religious beliefs. (ROA 5).  Other than Yellowbear’s concerns, the 

Department had not received other complaints about the Native American spiritual 

advisor’s services.  (ROA 217). 

 The “Martinez” report established the background information that the 

Department has had a full-time contract with a Native American spiritual advisor 

to provide Native American services to the inmates since 1998.  (ROA 217).  

These services include providing sweat lodge ceremonies in the general population 

at each of the department’s facilities on a monthly basis and a talking and prayer 

circle and smudging ceremony in the special units, such as the protective custody 

unit.  (ROA 217).   

 In addition, each facility operated by the Department, including the Medium 

Security Institution, has a chaplain who coordinates inmate religious services and 

activities.  All religious services provided to the protective custody inmates are 

provided in the unit due to safety concerns.  (ROA 217).  Yellowbear also 

generally alleged that prisoners in protective custody who practiced other religions 

were provided with weekly services, some including communion.  (ROA 6). 
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 The “Martinez” report explained the safety considerations for protective 

custody inmates.  First, the facility prohibits contact between protective and non-

protective custody inmates to limit the possibility of harm.  Second, the facility 

attempts to maintain the anonymity of protective custody inmates, also for security 

reasons.  (ROA 217).   

 Yellowbear admitted in his complaint that he met with the warden and the 

deputy director of the Department, Steve Lindly to discuss his request to attend 

sweat lodge ceremonies.  (ROA 10).  The Department did not question the 

sincerity of Yellowbear’s request and investigated several possibilities to honor his 

request.  (ROA 217).  The Department also considered other options such as 

moving Yellowbear through the facility to the sweat lodge ceremony in general 

population or building a sweat lodge in the protective custody unit yard were 

discussed and investigated as possible solutions.  (Id.).   

 The option of moving Yellowbear through the facility to attend the sweat 

lodge ceremony with those in the general population was not viable because it 

required locking down a significant portion of the facility to move Yellowbear 

through general population to the site of the lodge.  In addition, sweat lodge 

ceremonies generally last about three hours, and the Department determined that it 

was an unreasonable burden on the facility operations and posed a safety threat to 

Yellowbear.  (ROA 221). 
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  Constructing a sweat lodge in the protective custody yard was also 

considered.  (ROA 218-219).  The original site proposed was too close to the 

building and was not viable because that site violated the fire safety code.  The 

sweat lodge could not be constructed further out in the yard because it would 

necessarily be visible to general population inmates working in the laundry and 

industrial/vocations areas and frustrate the Institution’s attempt to maintain the 

anonymity of the participating protective custody inmates.  (ROA 219).  In 

addition, an officer would need to be posted at the sweat lodge during the entire 

three hour ceremony.  Finally, the Department determined that building a sweat 

lodge for the protective custody inmates at the Medium Security Institution did not 

address the needs of all the specially housed Native American inmates at the five 

correctional facilities, including those in maximum custody, administrative 

segregation, and temporary restriction order inmates.  The Department could not 

provide a sweat lodge for one special housing unit and not for all the others.  (ROA 

220).   

  While considering the possible options, Steve Lindly contacted other states 

with similar size Native American populations to determine what they were 

providing. The only state that allowed protective custody inmates to participate in 

sweat lodge ceremonies had a large enough Native American prisoner population 

that it could justify the construction and operation of separate facilities for 
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specially housed inmates.  (ROA 220).  After careful consideration of the options, 

the Department determined that there were a “multitude of penological reasons, as 

well as facility design problems with allowing portions of these groups to 

participate in sweat lodge ceremonies.”  (ROA 219).  Accordingly, the Department 

notified Yellowbear that it would not be able to accommodate his request.   (ROA 

13-14).   

 Even though the Department denied Yellowbear’s request to attend sweat 

lodge services, in an attempt to accommodate his needs as best it could, it offered 

him two other alternatives.  The Department offered to consider providing a pipe 

ceremony or other Native American ceremony in the unit offered by a volunteer 

Northern Arapaho elder or spiritual leader.  It also offered to transfer Yellowbear 

to another state where he could be housed in general population and attend sweat 

lodge ceremonies.  (ROA 220-221).     

SUMMARY OF THE ARGUMENT 

 RLUIPA and the Free Exercise Clause of the First Amendment encompass 

the core of Yellowbear’s claims on appeal.  Neither the defendants nor the district 

court questioned whether Yellowbear was expressing a sincerely held religious 

belief.  The question on appeal is whether the denial of a sweat lodge is a 

substantial burden, and whether the district court correctly found that there were 
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compelling government interests exercised by the least restrictive means that 

would defeat Yellowbear’s claims under RLUIPA and the First Amendment. 

 Yellowbear also asserts an Equal Protection claim requiring an analysis of 

whether Yellowbear was treated differently than similarly situated inmates based 

on discriminatory motives.  The district court also made findings based on 

Eleventh Amendment immunity for the official capacity claims and lack of 

personal involvement and qualified immunity as to the individual capacity claims.  

Appellant argues, in the supplemental brief, that these immunity and liability 

considerations are inapplicable to the determination of Yellowbear's claims for 

injunctive relief.  The State agrees that Eleventh Amendment immunity does not 

bar a claim for injunctive relief under RLUIPA but, to the extent money damages 

are sought or other claims are raised, the Eleventh Amendment provides the State 

with immunity.  Similarly, the State agrees that the defense of qualified immunity 

and lack of personal involvement do not provide a defense to the official capacity 

claims, however, they are applicable to the individual capacity claims and 

Yellowbear has named the Defendants in both capacities.  Fundamentally, these 

issues are red herrings since the Court substantively ruled appropriately applying 

the correct test under RLUIPA, the First Amendment, AIRFA and Equal Protection 

under the Fourteenth Amendment.  The question  for this Court, as it was in the 

district court, is whether the defendants violated a clearly established constitutional 
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right in investigating Yellowbear’s request to participate in sweat lodge 

ceremonies and ultimately denying the request. 

 The district court relied in large part on the allegations in the complaint but 

did consider the information provided in the “Martinez” report as additional and 

supplemental information to that provided in the complaint.  This Court has 

expressed approval in the use of “Martinez” reports where the prison has 

administrative records, which detail the events at issue. See Martinez v. Aaron, 570 

F.2d 317, 319 (10th Cir. 1978).  There is no material factual dispute by Yellowbear 

with the evidence provided in the “Martinez” report.  Therefore, the district court 

properly considered that evidence.  In addition, Yellowbear was provided with 

additional opportunities to provide affidavits and evidence to dispute the 

information in the “Martinez” report.  

ARGUMENT 

I. Yellowbear’s claims that the failure to provide a sweat lodge ceremony 
violates RLUIPA and the Free Exercise Clause of the First Amendment 
fail as a matter of law.  

 
A. The standard of review on appeal is de novo. 

On appeal, the Tenth Circuit reviews the district court’s grant of summary 

judgment de novo applying the same standards that the district court should have 

applied. E.E.O.C. v. C.R. England, Inc., 644 F.3d 1028, 1037 (10th Cir. 2011).   
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This Court must affirm the district court’s grant of summary judgment “ ‘if 

the movant shows that there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law.’ ” Id. (quoting Fed. R. Civ. P. 

56(a) (2010)).4  This Court has stated that “[i]n reviewing a motion for summary 

judgment, we consider the evidence in the light most favorable to the non-moving 

party.  However, [u]nsupported conclusory allegations do not create a genuine 

issue of fact.” Id. (internal quotation marks and citations omitted).  Further, the 

burden shifts back and forth between movant and non-movant, as well as the 

weight of the evidence that is sufficient to trigger such weight and evidence 

shifting: 

Although the movant must show the absence of a genuine issue 
of material fact, it “need not negate the nonmovant's claim.”  
See Jenkins v. Wood, 81 F.3d 988, 990 (10th Cir.1996).  Once the 
movant carries this burden, the nonmovant cannot rest upon its 
pleadings, but “must bring forward specific facts showing a genuine 
issue for trial as to those dispositive matters for which [it] carries the 
burden of proof.” Id. “The mere existence of a scintilla of evidence in 
support of the nonmovant's position is insufficient to create a dispute 
of fact that is ‘genuine’; an issue of material fact is genuine only if the 
nonmovant presents facts such that a reasonable jury could find in 
favor of the nonmovant.” Lawmaster v. Ward, 125 F.3d 1341, 1347 
(10th Cir.1997). 

 
Nat’l Am. Ins. Co. v. Am. Re-Ins. Co., 358 F.3d 736, 739 (10th Cir. 2004). 

 

                                              
4  Even though Rule 56 was amended, effective 2010, the “standard for granting 
summary judgment remains unchanged.” See E.E.O.C. v. C.R. England, Inc., 644 
F.3d at 1037 n.8. 
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 B. The district court appropriately considered the information   
  contained in the “Martinez” report in deciding the summary  
  judgment motion. 
 

In pro se prisoner litigation, the Tenth Circuit endorses the 
completion and filing of a “Martinez report” where the prison 
constructs an administrative record which details the factual 
investigation of the events at issue.  See Martinez v. Aaron, 570 F.2d 
317, 319 (10th Cir.1978). The Martinez report is treated like an 
affidavit, and the court is not authorized to accept the factual findings 
of the prison investigation when the plaintiff has presented conflicting 
evidence. Green v. Branson, 108 F.3d 1296, 1302 (10th Cir.1997). 
The pro se prisoner's complaint, when sworn and made under penalty 
of perjury, is also treated as an affidavit; like the Martinez report, it 
serves as evidence for a summary judgment determination. See id. 

 
Long v. Morris, 485 F.Supp.2d 1247, 1249 (D. Kan. 2007).  Since Yellowbear does 

not dispute the facts provided in the “Martinez” report, but only the legal analysis 

utilized and the conclusions reached by the district court, this Court can consider 

the facts set forth in the “Martinez” report.  

 C. There is a compelling governmental interest that was 
 accomplished through the least restrictive means justifying the 
 denial of Yellowbear’s request for a sweat lodge ceremony.  

  

Section 3 of RLUIPA provides that “[n]o government shall impose a 

substantial burden on the religious exercise” of an institutionalized person unless 

the government demonstrates that the burden “is in furtherance of a compelling 

governmental interest” and “is the least restrictive means of furthering” that 

interest.  42 U.S.C. § 2000cc–1(a).  In addressing the definition of compelling 

governmental interest, the Supreme Court has been clear, “[i]t bears repetition . . . 
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that prison security is a compelling state interest, and that deference is due to 

institutional officials’ expertise in this area.”  Cutter v. Wilkinson, 544 U.S. 709, 

725 n.13 (2005).    

 Several courts have analyzed whether or not RLUIPA requires that facilities 

provide sweat lodge services to inmates.   The State’s research has failed to reveal 

any cases that require institutions to provide sweat lodge ceremonies for inmates. 

Conversely, courts have found in several recent cases that security concerns 

represent a compelling state interest sufficient to preclude such ceremonies.5  Allen 

v. Toombs, 827 F.2d 563, 567 (9th Cir. 1987) (finding no First Amendment 

violation where concerns for security are reasonably related to denial of access to a 

sweat lodge); Fowler v. Crawford, 534 F.3d 931, 939 (8th Cir. 2008) (finding 

prisoner did not have a right to a sweat lodge under RLUIPA given security 

concerns); Lolley v. La. Corr. Servs, No. 09-00555-CG-B, 2011 WL 4499331, *8  

(S.D.Ala. Sept. 9, 2011) (Report and Recommendation from the United States 

Magistrate) (finding that transfers to other facilities was a valid option for inmates 

requesting to participate in sweat lodge ceremonies); Newberg v. Geo Grp., Inc. 

                                              
5 The only two cases where the court did not find for the Defendants on RLUIPA 
claims related to sweat lodges are Martinez v. Ortiz, No. 05-cv-00138-WYD-BNB, 
2006 WL 2165022 (D. Colo. July, 31, 2006) and Lathan v. Thompson, 251 F.App'x 
665 (11th Cir. 2007) (unpublished). In Martinez, the Colorado district court did not 
substantively rule on the official capacity RLUIPA claims and in Lathan, the 
Eleventh Circuit held that the RLUIPA claims were moot based on a change in 
policy regarding sweat lodge ceremonies. 
. 
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slip op., No. 2:09-cv-625-FtM-36DNF, 2011 WL 2533804, *5-11 (M.D.Fla. June 

27, 2011) (finding no RLUIPA violation for failing to provide sweat lodge 

ceremonies based on security concerns); Haight v. Thompson, slip op., No. 5:11-

CV-00118, 2013 WL 1092969, *8-10 (W.D. Ky. March 15, 2013) (Defendants 

prohibition on a sweat lodge was reasonably related to legitimate penological 

safety and security interests).  

 The plaintiff in Fowler, a Native American inmate, filed a civil rights 

complaint alleging that the Missouri state prison system’s prohibition of a sweat 

lodge on the prison grounds denied him his First Amendment free exercise rights 

under RLUIPA. Fowler, 534 F.3d at 932.  The Court, after describing in detail a 

sweat lodge ceremony, held that the decision to prohibit a sweat lodge at the prison 

was in furtherance of a compelling governmental interest stating:  

[N]o reasonable jurist, affording due deference to prison officials, can 
dispute that serious safety and security concerns arise when inmates at 
a maximum security prison are provided ready access to (1) burning 
embers and hot coals, (2) blunt instruments such as split wood and 
large scalding rocks, (3) sharper objects such as shovels and deer 
antlers, and (4) an enclosed area inaccessible to outside view. 
 

Fowler, 534 F.3d at 939.  These security and safety concerns are the same as those 

facing the State in this case.   

 The Department reasonably determined that declining to permit sweat house 

ceremonies in special prison units is the least restrictive means to meet the 

compelling state interest in the safety and security of inmates and staff.  The 
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Department has gone to great lengths to make sweat lodge ceremonies available to 

the general population at its facilities, but the unique security concerns surrounding 

specially housed inmates, such as Yellowbear, foreclose the ability to offer such 

ceremonies to them.   

 To meet the least restrictive means test, prison administrators generally 

ought to explore at least some alternatives, and their rejection should generally be 

accompanied by some measure of explanation. Spratt v. R.I. Dep’t of Corr., 482 

F.3d 33, 41 (1st Cir. 2007).  The “Martinez” report filed by the State demonstrates 

that it actually explored the option of providing a sweat lodge in Yellowbear’s unit 

and explained in detail why security and safety issues made it unfeasible.  It stated 

that the movement of protective custody inmates through the facility, as well as the 

manpower necessary to supervise a handful of inmates in a ceremony lasting 

several hours, made such requests impossible to meet.  The facility provided 

Yellowbear with alternative opportunities to participate in other Native American 

ceremonies in the unit, and even offered him the opportunity to request a transfer 

to a facility where he would be housed in the general population, which was not an 

option in Wyoming based on substantiated threats, and have access to sweat lodge 

ceremonies.  (ROA 220).  These actions show that the State worked to satisfy the 

least restrictive means component of the test under RLUIPA.    
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 In Lolley, an inmate alleged that the facility failed to provide uninterrupted 

worship services for Native Americans and failed to provide ceremonial grounds or 

a sweat lodge.  Lolley, 2011 WL 4499331, at *8.  As in this case, the Louisiana 

Department of Corrections allowed sweat lodge ceremonies at certain facilities and 

allowed Native American inmates who wanted to participate in sweat lodge 

ceremonies to request transfers to those facilities.  Id.  Although Yellowbear 

cannot be transferred to another Wyoming facility because of the threat to his 

safety, he has been offered the option of requesting a transfer to another state 

where it would be possible to be placed in the general population.  

 The initial inquiry is the same for a constitutional violation based on a free 

exercise claim: an inmate must show that a prison regulation substantially 

burdened sincerely held religious beliefs.  Kay v. Bemis, 500 F.3d 1214, 1218 (10th 

Cir. 2007).  Similar to the RLUIPA analysis, once it has been shown that such a 

burden exists, the burden then shifts to the prison official defendants, who bear the 

relatively limited burden of identifying the legitimate penological interests that 

justify the allegedly infringing conduct.  Boles v. Neet, 486 F.3d 1177, 1182 (10th 

Cir. 2007).  Since the safety and security interests implicated by sweat lodges are 

sufficient to meet the compelling governmental interest standard under RLUIPA, a 

far greater burden, the Court need not go through the legitimate penological 

interest analysis under the First Amendment.   
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 Requiring the Department to provide sweat lodge ceremonies for specially 

housed inmates would be just the tip of the iceberg for religious accommodation 

requests.  The security and safety concerns, as well as the funding and personnel 

requirements of providing such ceremonies, make it impossible for the State to 

undertake all the religious accommodation requests of specially housed inmates.  

As the United States Supreme Court has acknowledged, “religious accommodation 

in the penological context threatens to become the tail that wags the dog. Absent 

due restraint, ‘inmate requests for religious accommodations [may] become 

excessive, impose unjustified burdens on other institutionalized persons, or 

jeopardize the effective functioning of an institution.’ ” Fowler, 534 F.3d at 941 

(quoting Lovelace v. Lee, 472 F.3d 174, 217 (4th Cir. 2006) (Wilkinson, J., 

dissenting) and Cutter v. Wilkinson, 544 U.S. 709, 726 (2005))(quotation marks 

ommitted). 

 Yellowbear argues that the court did not apply the appropriate level of 

scrutiny to the facts of this case but then fails to provide any authority for a 

different result.  The district court analyzed the undisputed facts,6 taken in the light 

most favorable to Yellowbear, and determined that the State had met its burden in 

establishing that they had employed the least restrictive means of accomplishing 

                                              
6 The only fact that Yellowbear asserts raises an issue of fact is a difference 
without a distinction that the facility already engages in temporary lockdowns for 
medical and general movement that is alleged to contradict the State's claim that 
moving Yellowbear through the facility for a sweat lodge is not feasible.  

Appellate Case: 12-8048     Document: 01019040376     Date Filed: 04/23/2013     Page: 26     



20 

the compelling interest of safety and security in a correctional setting.     

II. The district court correctly found that Yellowbear had failed to 
 provide a scintilla of evidence to establish any support for his claim 
 under the Equal Protection Clause. 
 

At the core of Yellowbear’s Fourteenth Amendment claim is his belief that 

Native Americans in the special unit do not enjoy the same breadth of religious 

services as other inmate groups in the unit.  In order to state an Equal Protection 

claim, “the plaintiff must make a prima facie showing that he was treated 

differently from others who are similarly situated and that the acts forming the 

basis of the claim were motivated by a discriminatory purpose.” Harvey v. Adams 

Cnty. Sheriff’s Office, No. 05-cv-01090-BNB-CBS, 2008 WL 2396761, at *13 

(D.Colo. June 4, 2008) (citing Marshall v. Columbia Lea Reg’l Hosp., 345 F.3d 

1157, 1179 (10th Cir. 2003)).  Yellowbear cannot demonstrate that the defendants 

treated him, or his religious group, differently from other inmates’ religious groups 

in the unit.  Since the district court granted summary judgment for the State on this 

issue, the standard of review is de novo.  E.E.O.C. v. C.R. England, Inc., 644 F.3d 

at 1037.  

 Yellowbear and other Native American inmates housed in the protective 

custody unit are provided with a religious service, i.e. a talking circle, conducted 

by the Native American spiritual advisor.  Yellowbear chooses not to avail himself 

of this service but admits that there is a service provided.  (ROA 5).  Yellowbear 
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cannot make a prima facie showing that he was treated differently than other 

inmates in protective custody.  The facts asserted in the complaint and supported 

by the “Martinez” report demonstrate that there are services provided for each 

religious group in the protective custody unit.  The allegations do not support a 

conclusion that the Department treats Native American inmates any differently 

than the other protective custody inmates. 

 In addition, the facts undermine any finding of discriminatory motive let 

alone disparate treatment.  The Department contracts with a Native American 

spiritual advisor on a full time basis who provides Native American services 

including talking and prayer circles and smudging ceremonies.  (ROA 217).  

Moreover, Yellowbear’s request was met with a careful analysis of all of the 

options and several possible solutions.  As the district court correctly found, taking 

the facts in the light most favorable to Yellowbear, there is no evidence of 

disparate treatment or discriminatory motive.  The fact that Yellowbear does not 

take advantage of the services provided and is not satisfied with the resolution of 

his request or the options provided does not translate into an Equal Protection 

violation.    
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III. Suits against State officials in their official capacity are in essence suits 
against the State.  Lampert and Hargett, in their official capacity, are 
entitled to Eleventh Amendment immunity for Damage Claims. 
 

Since the district court granted summary judgment for the State on this issue 

as well, the standard of review is the same as for the first two issues, de novo with 

the Court applying the same standard as the district court. E.E.O.C. v. C.R. 

England, Inc., 644 F.3d at 1037.  

 Suits against state officials acting in their official capacities are suits against 

the state.  Hafer v. Melo, 502 U.S. 21, 25 (1991).   Yellowbear sued Lampert and 

Hargett in their official and individual capacities.  (ROA 5).  The complaint alleged 

that they were acting in their official capacity as employees of the Department of 

Corrections of the State of Wyoming. (Id.).  Yellowbear seeks injunctive relief, 

costs and fees and any other damages deemed proper.  (ROA 19). 

The Department of Corrections is part of the State of Wyoming. See Wyo. 

Stat. Ann. § 9-2-2012.  The State and its agencies are entitled to immunity under 

the Eleventh Amendment and cannot be sued in federal or state court by a citizen 

unless the state has consented to the suit.   Bd. of Trs. of Univ. of Ala. v. Garrett, 

531 U.S. 356, 363 (2001).  The State of Wyoming has not waived its Eleventh 

Amendment immunity.  The United States Supreme Court has determined that the 

states did not waive sovereign immunity under RLUIPA, therefore, the Eleventh 

Amendment bars any claims for money damages.  Sossamon v. Texas, --U.S.--, --, 
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131 S.Ct. 1651, 1663 (2011). 

 In addition, as to the Free Exercise or Equal Protection Clause claims, State 

officials sued in their official capacities are not persons as required under 42 

U.S.C. § 1983, which states: 

§ 1983.  Civil action for deprivation of rights 
 
Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory or the District of 
Columbia, subjects, or causes to be subjected, any citizen of the 
United States or other person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an action 
at law, suit in equity, or other proper proceeding for redress, except 
that in any action brought against a judicial officer for an act or 
omission taken in such officer’s judicial capacity, injunctive relief 
shall not be granted unless a declaratory decree was violated or 
declaratory relief was unavailable.  For the purposes of this section, 
any Act of Congress applicable exclusively to the District of 
Columbia shall be considered to be a statute of the District of 
Columbia. 
  

 Id. 
  

The United States Supreme Court has held that “neither a State nor its 

officials acting in their official capacities are ‘persons’ under § 1983.” Will v. 

Mich. Dep’t of State Police, 491 U.S. 58, 71 (1989).  A suit against a state official 

in his or her official capacity is not a suit against the official but rather is a suit 

against the official's office. Brandon v. Holt, 469 U.S. 464, 471 (1985). As such, it 

is no different from a suit against the State itself. Id. at 472 n. 21.  Since state 

officers acting in their official capacity are not persons, they cannot be sued for 
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damages under 42 U.S.C. § 1983.  Will, 491 U.S. at 71; Stidham v. Peace Officer 

Standards & Training, 265 F.3d 1144, 1156 (10th Cir. 2001).  Therefore, no claim 

for damages exists under 42 U.S.C. § 1983 against  Director Lampert and Warden 

Hargett in their official capacities and the district court properly dismissed such 

claims.   

IV. Yellowbear has failed to provide evidence of personal involvement 
 necessary to establish individual capacity liability. 
 
 Yellowbear named Lampert and Hargett in their individual capacities as 

well.  This Court has stated that personal liability “under § 1983 must be based on 

personal involvement in the alleged constitutional violation.”  Foote v. Spiegel, 

118 F.3d 1416, 1423 (10th Cir. 1997).  Yellowbear’s complaint is completely 

devoid of specific allegations of personal involvement by either Lampert or 

Hargett.  (ROA 1-19).  As with the first three issues, the standard of review is de 

novo.  E.E.O.C. v. C.R. England, Inc., 644 F.3d at 1037.   

 There is no mention of Hargett in the complaint.  In fact, the complaint 

specifically acknowledges that, “[a]t the time of the filing of this Complaint there 

is an administrative change occurring in Wardens’ at WMCI, so at this time 

Plaintiff will describe the Warden of WMCI as John Doe.”  (ROA 3).  The only 

mention in the complaint of the previous Warden, Michael Murphy, is the factual 

recitation of a meeting at which Yellowbear’s request to attend sweat lodge 

ceremonies was discussed. 
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 There are only two references to Director Lampert in the complaint, and 

there is no allegation of direct personal involvement.  Yellowbear mentions 

Lampert in relation to a grievance appeal response signed by Steve Lindly for 

Director Lampert.  Even if this was sufficient to meet the personal involvement 

requirement, a single isolated incident such as the one alleged in the complaint is 

clearly insufficient to justify imposition of § 1983 liability.  See, e.g. Patillo v. 

Larned State Hosp., 462 F.App’x 780, 783-84 (10th Cir. 2012). A few passing 

references to individuals scattered through a complaint fail to describe particular 

misconduct warranting imposition of liability. Id.   Based on Yellowbear’s failure 

to allege sufficient facts to support an individual capacity claim, the district court 

properly found that Lampert and Hargett were entitled to summary judgment.    

V.   Appellants Lampert and Hargett did not violate clearly established law 
 but instead acted in accordance with the case law on point and are 
 entitled to qualified immunity.  
 

A. The standard of review on appeal is de novo applying the 
same  standard as the district court. 

 
 An appeal of a grant of summary judgment based on qualified immunity is 

“subject to a somewhat different analysis from other summary judgment rulings.”  

Steffey v. Orman, 461 F.3d 1218, 1221 (10th Cir. 2006).  Once Lampert and 

Hargett asserted qualified immunity, the burden shifted to the Yellowbear to show 

evidence of a clearly established constitutional violation. Id.  To reach the question 

of whether Lampert and Hargett are entitled to qualified immunity, this Court must 
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first ascertain, by de novo review, whether Yellowbear sufficiently asserted the 

violation of a constitutional right. Lighton v. Univ. of Utah, 209 F.3d 1213, 1221 

(10th Cir. 2000) (citing Romero v. Fay, 45 F.3d 1472, 1475 (10th Cir. 1995). In 

order to carry his burden, Yellowbear had to do more than abstractly identify an 

established right but had to specifically identify both the right and the conduct by 

Lampert and Hargett which violated that right. Id. Only after Yellowbear 

sufficiently alleges the conduct which violated clearly established law, would the 

burden shift to Lampert and Hargett to show no material issues of fact remain 

which defeat their claim of qualified immunity. Id. The Tenth Circuit has recently 

stated: 

         A plaintiff can overcome this presumption of immunity only by 
carrying the heavy burden of showing both that (1) the defendant-
officer in question violated one of his constitutional rights, and (2) the 
infringed right at issue was clearly established at the time of the 
allegedly unlawful activity such that “every reasonable official would 
have understood that what he [was] doing” violated the law. Ashcroft 
v. al–Kidd, ––– U.S. ––––, 131 S.Ct. 2074, 2080, 2083, 179 L.Ed.2d 
1149 (2011) (internal quotation marks omitted). Failure on either 
qualified immunity element is fatal to the plaintiff's cause. 
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Kerns v. Bader, 663 F.3d 1173, 1180 (10th Cir. 2011).7 

B. Yellowbear has failed to establish facts that would support 
the conclusion that the defendants violated a clearly 
established constitutional right, therefore, the district court 
properly found that the defendants were entitled to 
qualified immunity. 

 
First, the Tenth Circuit has recently clarified that "there is no cause of action 

under RLUIPA for individual capacity claims."  Stewart v. Beach, 701 F.3d 1322, 

1335 (10th Cir. 2012) (holding that "the Spending Power cannot be used to subject 

individual defendants, such as state employees, to individual liability in a private 

cause of action.").  As to the remaining claims, qualified immunity shields public 

officials from civil damages liability “as long as their actions could reasonably 

have been thought consistent with the rights they are alleged to have violated.”  

Anderson v. Creighton, 483 U.S. 635, 638 (1987).  Entitlement to qualified 

immunity “turns on the objective legal reasonableness of the action, assessed in 

light of the legal rules that were clearly established at the time it was taken[.]” Id. 

at 639 (internal quotation marks and citations omitted).  

                                              
7 The  State contends that the Supreme Court’s recent use of the phrase “every 
reasonable official” in Ashcroft v. al-Kidd, 131 S.Ct. 2074, 2083 (2011) is meant to 
underscore the burden on  Yellowbear to demonstrate that out of all reasonable 
officials, none would have agreed with the actions of the official in question.  In 
other words, Yellowbear needs to do more than suggest that one reasonable official 
would disagree with the officials’ actions; but rather, must demonstrate that out of 
the spectrum of reasonable officials, none of them would believe the contested 
action was constitutional.   
 

Appellate Case: 12-8048     Document: 01019040376     Date Filed: 04/23/2013     Page: 34     



28 

[A] right is clearly established only if there is a Supreme Court or 
Tenth Circuit decision on point, or the clearly established weight of 
authority from other courts has found the law to be as the plaintiff 
maintains. This prior caselaw need not address a situation factually 
identical to that of a defendant officer, but it must provide fair 
warning that the officer's conduct would violate constitutional rights. 
 

 Bowling v. Rector, 584 F.3d 956, 964 (10th Cir. 2009) (internal quotation 

marks, brackets, and citations omitted).     

 To the extent that Yellowbear is alleging that Lampert and Hargett violated 

his constitutional rights by failing to build a sweat lodge in the protective custody 

unit or to transport him through the facility by locking the facility down: this is not 

the clearly established law.  See Allen v. Toombs, 827 F.2d 563, 567 (9th Cir. 

1987); Fowler v. Crawford, 534 F.3d 931 (8th Cir. 2008); Lolley v. La. Corr. 

Servs, No. 09-00555-CG-B, 2011 WL 4499331 (S.D.Ala. Sept. 9, 2011); Newberg 

v. Geo Grp., Inc. No. 2:09-cv-625-FtM-36DNF, 2011 WL 2533804 (M.D. Fla. 

June 27, 2011); Ghashiyah v. Wis. Dep’t of Corr., No. 01-C-10, 2007 WL 2822005 

(E.D.Wis. Sept. 27, 2007).  The clearly established weight of authority from other 

jurisdictions supports the Department’s actions and thus, Lampert and Hargett are 

entitled to qualified immunity.  “Summary judgment based on qualified immunity 

is appropriate if the law did not put the officer on notice that his conduct would be 

clearly unlawful.” Bowling, 584 F.3d at 964 (citing Cortez v. McCauley, 478 F.3d 

1108, 1114 (10th Cir. 2007) (quoting Saucier v. Katz, 533 U.S. 194, 201  (2001)).  
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 The doctrine of qualified immunity protects public officials even when they 

make mistakes in judgment, including both mistakes of fact and law.  Pearson v. 

Callahan, 555 U.S. 223, 231 (2009).  Here, as the district court found, the clear 

weight of the authorities from other jurisdictions does not require prison officials 

to provide Native American inmates with sweat lodge ceremonies, and Lampert 

and Hargett are entitled to qualified immunity. Based on Yellowbear’s special 

housing assignment and the configuration of the facility, a viable in-unit sweat 

lodge was not possible.  It should be noted that the Department went to great 

lengths to try to accommodate Yellowbear.  When it became clear that the facility 

could not provide a sweat lodge to protective custody inmates, Yellowbear was 

offered several options, including other Native American ceremonies performed in 

the unit, a different spiritual leader, or a transfer to another facility where he could 

attend sweat lodge ceremonies.   

CONCLUSION 

 WHEREFORE, for the reasons set forth above, the defendants, Robert O. 

Lampert, Director of the Department of Corrections and Steve Hargett, Warden, 

Wyoming Medium Security Institution respectfully request this Honorable Court 

AFFIRM the district court’s Order Granting Defendants Summary Judgment. 
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Respectfully submitted this 23rd day of April, 2013. 
 
       /s/ Gregory A. Phillips   
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  /s/ John D. Rossetti   
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