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INTRODUCTION

Defendants CashCall, Inc., WS 'Funding, LLC, and WS Financial, LLC (collectively

“Defendants”) are affiliated companies that fund, purchase, service, and collect on loans to Minnesota

- consumers that accruc triple-digit interest at rates -up to 42 times higher than Minnesota law allows.

Defendants seek to evade state licensure, usury, and consumer protection laws by using as a “front”a

fourth cornpany———Western Sky Frnanmal LLC (“Western Sky”)—which falsely holds 1tself out as a

tribal entity that 1lleg1t1mately purports to be exempt from state consumer protectlon laws under the

doctrine of tribal sovereign immunity. After Western Sky supposedly orrgmates the loans, they are.

" immediately assigned to Defendants—before the consumer has even made any payments. Defendants

then collect all the payments on the loans, charge and collect interest on the loans at rates far in excess .
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~of those allowed by Minnesota law, and inde_rnn_ify Western Sky fo; all costs and penalties associated
with any regulatory action tal%e‘n"'a'gainst the lending ééheme. Neither Defendants nor Western Sky are
liqens¢d to make chsﬁmer loans in Minnesota. Westém Sky is not owned or operated By a tribe or for
the benefit of a tribe, and the doctrine of tribal sovereign immunity does not apply to these loans.
Thus, the loans purportedly made by Western Sky aﬁd which Defendants fund and collect payments
and interest én are unlawful. o

Since 2010,'at least eleven other states anz the Federal Trade Commission have taken action
against Défendants or Western Sky for unlawfully making loans without proper state licensure and in
violation of state usury laws, for misrepresentations, and/or for illegal debt collection practices. Every
court that has considered Defendants’ scheme on the\ merits has rejected their claim of tribal sovereign
immunity. The State of Minnesota, through its Attorney General and its Commissioner of Commerce,
seeks a temporary injunction to prohibit Defendants from making, extending, ananging, underwriting,
funding, or. purchasing any additional unsecured, personal loans‘to Minnesotans, unless Minnesota
liceﬁsing, iending, and consumer protection laws are followed.

BACKGROUND
i. HISTORY OF THE DEFENDANT CORPORA;I‘IONS.

Defendants  are three afﬁliate’d companies. CashCall, Inc. (“CashCall”) is a California
corporation. Bryden Aff., Ex. A. WS Funding, LLC (“WS Funding”) is a Delaware limited liability
company and a wholly owned subsidiary of CashCall. . Id., Exs. B & C at 2. The CEO, president and
owner of CashCall is the president of WS Fun_ding. Ild,Exs.B,Cat2, D,Eat g6, Hat2, 1.
CashCall sometimes does business under the name WS Financial, LLC (“WS Financial”). /d., Ex. F.
" The owner and president of CashCall signs contracts as Prcsident of WS F'inancial. Id. at WS00237.

_ Minnesota law generally requires a lender that makes small loans to Minnésota coﬁsmers to be

licensed with the Minnesota Department of Com_merce.' Minn. Stat. § 47.60, subd. 3 (prohibiting
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unlicensed entities from offering consulher small loans-of up to $1,000 to MinneSdtans); Minn. Stat.
$ 53.04 (grdnting a propeflf licensed Industrial Loan & Thrift the authori';y to make loans of up to
$100,000); Minn. Stat. § 56.01 (prohibiting unlicensed entities from offering loans of up to $100,000).
Defendants are not—and never have been—licensed to offer small, unsecured loans to Minnesota
borrowers. Wall Aff, ﬂ2. In addition, the “front” company used by Defendants—the South Dakota
limited liability company Western Skj—also is not—and never has beéh——licensed to offer 10a;13 In
Minnesota. Id. » |

A. CashCall’s Prior “Rent-A-Bank” Scheme.

Before Defendants devised the lending scheme that is the subject of this lawsuit, CashCall
engaged in a similar effort to evade staté law through a device known as a “rent-a-bank” or “rent-a-
charter”‘s.chemc; In that scheme, an unlicensed company unlawfully attempts to evade state. laws by
engaging in a sham transaction in which it purports to affiliate with a national or state-chartered bank
to méke consumer loans, claiming federal preemption of state usury and other laws, even though the
real party in interest behind the transaction is the unlicensed entity. Federal banking regulators largely
put a halt to those schemes by the rr_lid-2000’s.'

CashCall, however, continued to engage in “rent-a-bank” lending long after other lenders
stopped. Accérdingly, the West Virginia Attorney General filed suit against CashCall in 2008,
alleging that CashCall entered into an improper relatioﬁship with a South Dakota bank (First Bénk and

Trust of Milbank, South Dakota) for purposes of evading West Virginia’s usury and consumer

' In 2003, the Office of the Comptroller of the Currency (“OCC”) initiated a series of enforcement actions

against national banks that were engaged in such schemes. See OCC Press Release dated January 21, 2003, NR

2003-03 (quoting the Comptroller of the Currency as stating that rent-a-bank schemes are a “matter of great

concern to us”). In 2005, the Federal Deposit Insurance Corporation followed suit for state-chartered banks,

warning -banks about the “credit, operational, legal and reputation risks” that such schemes posed and’
threatening “enforcement action” against banks engaged in such schemes. FDIC Financial Institutions Letters,

Guidelines for Payday Lending, FIL 14-2005, February 2005, at 2. T hese combined banking regulatory actions

are credited with helping to curb “rent-a-bank” or “rent-a-charter” schemes.
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protection laws. West Virginia v. CashCall et al., Civil File No. 08-C-1964, Kanawha County Circuit
Court, Complaint at §j 3-7. Bryden Af—f., Ex. G. Following a trial, on Sepfcmber 10, 2012, the West
Virginia §0u11 found that “the purpose of the lcndihg program was to allow CashCall to hide behind
the Bank’s charter and its right to export interest rates under federal baﬁking law, as a means for -
CashCall to deliver its loan product to4 states like West Virginia, wit_h_usury laws.”  West Virginia v.
, 'CashC'all, Final Order oh Phase II of the Trial: the State’.s Usury and Lending Cléims, at 25. Bryden

?
Aff., Ex. H. The court found that CashCall was “the de facto lender of such loans” (id. at 27) and

enjoined it from making loans in West _Virginia without a license and from making or collecting
usurious loans, imposed a civil penalty of $730,000, awarded judgment of $10,045,687, and declared
all loans made by CashCall in West Virginia null and void.? Following this regulétory scrutiny,
CashCall’s “rent-a-bank” activities endcd.

B. CashCall Starts Up the Current “Rent-A-Tribe” Schéme.

In December, 2009—about 13 months after the West Virginia Attorney General sued CashCall
for engaging in the “rent-a-bank” scheme and about 18 months after the FDIC took action against one
of the “front” banks ﬁsed by CashCall—Defendants devised the current scheme, .often called the “rent-
a—tfibe” scheme. In this schéme, an unlicensed lender purports to affiliate with an Indian tribe in an

impropef attempt to claim federal tribal sovereign immunity from state licensure and lending laws.

Even the payday lending industry has decried “rent-a-tribe” lending as improper.’

2 Around the same time, the FDIC brought an enforcement action against another one of the banks used by
CashCall—First Bank of Delaware—for engaging in such a scheme with CashCall and other non-bank lenders.
The FDIC issued a Notice of Charges, which sought an order requiring First Bank of Delaware to cease and
desist its lending operations with CashCall and to pay restitution and civil penalties for various violations of law.
In the Matter of First Bank of Delaware and CompuCredit Corp., FDIC-07-256b, FDIC 257k, Federal Deposit
- Insurance Corporation, June 10, 2008. Bryden Aff.,, Ex. L. :

? In February 2011, the Community Financial Services Association of America, which represents the payday
lending industry, condemned the practice of affiliating with tribes to circumvent state regulation and announced
that it would expel members who engaged in such schemes. See Press Release, Community Financial Services
Association of America, Storefront Payday Lenders Reject Native American Partnerships (Feb. 10, 2011).

4
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On ﬁecembér 28., 2009, CashCall or its affiliates entered iﬁtb thrée agreements with Western.
Sky, a South Dakota 1imited”_1iability company: | |

Firsf, under -an Vagreement‘ entitled “Agréement with Westérr.l Sky Financial for the Assignment
.A and qurchase of Promissory.Notes,” Western Sky purports to originaté loans to co.nsumers,.but then
sells the loans to WIS Funding or WS Finanqial ona déily baéis. Bryden Aff,, Ex. F, WS00233-237. "
Western Sky Warranté fo WS Financial fhat borrowefé will not have made dny payments on the loansi

. - : Y _
before their purchase by WS Financial. Id., WS00235 at 9 7(c). WS Financial or WS Funding then
assumes all rights of Western Sky to 4collect on the loans. Id., WS00236 at § 10. Defendants fund the
loans originated by>West‘ern Sky by maintaining a deposit account iﬁ Western Sky’s name with a
~ balance equél to the full.value of two daysi of loans made to consumers. Id., WS00235 at § 8. Money
in this account is used to fund the loans to borrowers. Id. Defendants bear all the risk of loss on the
loéﬁs, and ihdemnify Western Sky for “all costs arising or resulting from any and all civil, criminal or
vadmini'strative claims or actions, including but not limited to fines, costs, assessments and/or penalties”
and attornéy’s f¢és. Id., WS00236 ét q11. .

Second, under an “‘Aéreement for Service” between WS 'Financial. and Western Sky, Defendant
WS Financiél agrees to .condt;ct the uﬁderwriting review of loan applications, to provide inbound and
outbound customer-service support including communication with borrowers by telephone, email and
text message during ‘_the origiﬁation and servicing of fhe loans, to provide webvsite hosting and fecfm_ical
‘support, to provide a toll-free felephone and fécsimile ‘nurrnlber, and \to service»the.l'oans ‘in all other_v
respects. Id. at WSA00241-42. In addition, Westérn Sky grants to CashCall the figh_t to use its artWOrk,
_désigﬁs, trademarks, slogéns, logos and other advertisiﬁg material to engage in advertising online, on
television, on the radio, and in print. Id. at WS00240, 9 3. ”

Third,'under_a ‘_‘Promissory Noté,” Defendant WS Financial prpvides the working capitaliused

by Westém Sky to run its operations. Id. at WS00238..

5
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II. Casn CALL USES WESTERN SKY—WHICH IS NOT A TRIBAL ENTITY—TO EXPLOIT THE
DOCTRINE OF TRIBAL ' SOVEREIGN IMMUNITY.

Despite funding the loéns, underwriting the loans, immediately buying the loans, collecting the
interest aﬁd principal on the loans, and control}ing virtually évery aspect of the lending; CashCall
routes these loans through Western Sky to give the false appearance of being exempt from state laws
by tribal sovereign immunity. Defendants do this. to skirt state usury and consumer protectibn laws.

Unler the doctrine of tribal sovereign immunity, certain legitimate activity actually carried out
by Indian tribes on tribal reservations for the benefit of a tribe is exempt from certain state regulaﬁons.
Wesfem Sky, however, is not owned or operated by aﬁ Irlldian tribe, is not a tribal entity, and does not
exist for the benefit of a tribe. Brydéri Aff., Ex.J. Instead, Western Sky is ail.imited liability company
created under Soﬁth Dakota law, and its sole member is an individual namgd Martin Webb. Id., Exs.]
& K at 2, 1. While Mr. Webb holds himself out as a member of the Cheyenne River Sioux Tribe, no
approval was required from the Cheyenne River Sioux Tribe for Western Sky to become a South
Dakota iimited liability company. Jd., Ex. J. The profits made by Western Sky are distributed to
Mr. Webb, and Western Sky does not operate fo;_ the benefit of an Indian tribe. Id., Exs. ] & K at 10.
The doctrine of tribal soveréign immunity does 'not apply to the loans made by Western Sky to

‘Minnesota consumers:

At least eleven states, as well as the federal government, have taken enforcement actions
against Defendants or Western Sky, relating to this lending scheme:

First,. Colorado sued Western Sky on January 27, 2011, élleging that Western Sky’s.loans to
Coloradaﬁs were illegal, violated Colorado’s usury laws, and that Western Sky unlawfully méde
consumer loéns to Coloradans without the required license.” Colorado v. Western Sky Fin, LLC et al.,
éase No. 11CV638, Den;er County bistrict Court, Complaint. The Dén\}er Couﬁty Dis'tri‘ct Court

ruled in favor of Colorado on its summary judgment motion, holding that “Webb, as an enrolled
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member of the Tribe, is not individually entitled to immunity, nor does his membership in the Tribe
confer such immunity upon Western.Sky.‘” Colorado v. Western Sky Fin., LLC et al., Case No.
' llCV638,‘ Denver Cbunty District Court, April 15,2013 Order at 8. Bryden Aff., Ex. K. In add‘ition
to granting Colorado’s motion for Summary judgment, the court rejected Western Sky’s aséertion of
tribal sovereign immuﬁity and ordéred Western Sky to pay Colorado’s attor?xey fees incurred Iitigé.ting
the sovereign immunity issue. /d. at 14. ,

Second, on June 4, 2013 the State of New Hampshire issucd a Cease and Desist Order against
WS Funding andv CashCall. The State of New Harﬁpshire found that CashCall and/or WS Fmdiné are
the de facto lender for the loans and that the compar;ies deceptively concealed their relationship. The
Order required CashCall and WS Funding to disgorge any finance charges already collected, to pay
restitution to New Hampshire consumers, and to pay a fine of approximately $1.9 million. Bryden
Aff,, Ex. C.

Third, on April 4, 2013 Massachusetts issued Cease and besist Orders against CashCall, WS
Funding and Western Sky ordering them to cease and desist from engaging in this scheme. The Order
further difected_ CashCall and WS Funding to cease and desist from collecting on loans made to
Massachusetts consumers and to refund to consumers all interest, finance charges, and fees already
collected. Bryden Aff., Ex. E. | |

Fourth, the Maryland Commissioner of Financial Regulation issued an Opinion and Final
Order dated- June 22; 20_ 12 ordgring Western Sky to éease and desist from making loans in Maryland,
from collécting on loans already made, to refund all amounts collected from Maryland consumers, and
to pay- av civil penalty. Comm'r v. Western Sky Fin. et al., Case No. CFR-FY201 1f182, OAH

No. DLR-CFR-76A-47146, Opinion and Final Order dated May 22, 2013. Bryden Aff., Ex. L. In

rejecting Western Sky’s sovereign immunity defense, the Commissioner held that it “is undisputed that
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tribal sovércign immunity does not protect individual tribal members.” (quoting Cash Advance and
Preférred Cash Loans v. State, 242 P.3d 1099, 1111 (Colo. 2010)). Id. at9.

Fifth, Oregon’s Division of Finance and Corporate Securities issued a Final Order to Cease
and Desist against Western Sky in 2012, requiring Western Sky to cease lending in Oregon, cease
collection of interest iﬁ Oregon, and to pay a $2,500 civil penalty for each loan given to an Oregon
bono@gr. Bryden Aff., Ex. M.

Sixth, the Illinois Department of Financial & Professional Regulation issued a Cease and
Desist Order against Western Sky dated March 8,2013. This drder found that Western Sky had béen
advertising in Illinois on multiple television networks, had sent email communications to borrowers in
Hlinois, and had solicited loans to Illinois consumers from its website. As Western Sky was not
licensed to offer such loans in Illinois, the Order instructed Western Sky to cease from all lending to
Illino\is borrowers. Bryden Aff.,, Ex. N.

Seventh, the Missoﬁri Attdrney General has a pending enforcement action against Westefn Sky
and other entities owneci by Mr. Webb. Bryden Aff., Ex. O. When Western Sky tried to remove the
Missouri action to federal court, the United States District Couﬁ for the Eastern District of Missouri
remanded, holding that “Webb, as an enrolled member of thevTribe, is nét individually entitled tob
immunity, nor does his membership in the Tribe confc;r such immuni;[y upon the Lending Companies.” ‘
Id., Ex. P at 8 (citing Puyallﬁp Tribe, Inc. v. Del; 't of Gaime, 433 U.S. 165, 171-72 (1977)). |

Eighth, the Washington Department of Financial Institutions has a pending enforcement action
against Western Sky and other entities owned by Mr. Webb. Bryden Aff., Ex. Q.

Ninth, the Georgia Attorney General reached an agreement in 2012 with Western Sky that it
would no longer lend to Georgiahs. Bryden Aff,, Ex. R. L
Tenth, on June 18§, 2013, the Penhsylvania Department of Bankiné, and Securitiéé entered into

a Consent Agreement and Order with Mr. Webb, Western Sky, and two other lending entities owned
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by Mr. Webb. Bry.dcn Aff., Ex. S. According to the Consent Order, Weétern Sky was lending in
Pennsylvania without the required license and waé cﬁarging Pennsylvgmia borrowers more interest than
is allowed under Pennsyl.vania léw. The Consent Order r'equi.re-s Western Sky to cease and desist from
making lbans to Pennsylvania' borrowers, from collecting interest in excess of 6% on outstanding
. loans, anc,i inter alia to cease and desist from filing negativg: credit reports regarding any loan made to a
' Ppnnsylvaniajresident. Id. .
Eleventh, von August 5, 2013 the New York State Department of Financial Services sent a letter
to Western Sky regarding “Illegal Online Payday Loan; Offered and Sold to New York Consumers.”
Bryden Aff., Ex. T. According to the letter, loans supposedly originated by Western Sky to New York
borrowers violated New Yofk law by charging usurious interest rates. Accordingly,. the letter
"demanded that Western Sky cease and desist from all such lending to New York borrowers. /d.
Twelfth, on Septembe; ‘6, 20!1 tﬁe Federal Trade‘ Commission filed a lawsuit against
Western Sky and other entities owned by Mr. Webb. The Amended Complaint alleges that the
entities’ loan contracts contain illegal provisions calling for wage garnishment if the borrower
* defaulted, unlawfully conditioned the extension of credit on borrowers agreeing to “pre-authorized
transfers”- out of their bank accouflfs, and falsely asserted that the Cheyenne River Sidux Tribal Court
had jurisdiction to enter judgment against borrowers who defaulted on their loans. The lawsuit is
' pending in the Unitéd States District Court for the District of South Dakota. Federal frade Comm’r v.
Payday Fin., LLC et al., Civil Docket No. 3:11-CV-03017-RAL, United States District Court for the

District of South Dakota.® -

* Similarly, West Virginia rejected the sovereign immunity defense asserted by other lending entities owned by
Mr. Webb. In so doing, the court held that business conducted by an entity organized under South Dakota law,
owned by an individual rather than a tribe, and conducted over the Internet was not protected by the doctrine of
tribal sovereign immunity. State of West Virginia v. Payday Loan Resource Center, LLC, Kanawha County
Circuit Court, West Virginia, No. 10-MISC-372, Oct. 28, 2011 Final Order Granting State’s Petition To Enforce
Investigative Subpoena. Bryden Aff., Ex. U.
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III. THE LOANS ARE IMMEDIATELY SOLD TO CASHCALL.
| Great leﬁgths are taken to give the misleading fmpressién to éonsumers that Western Sky is a
tribal entity subject to tribal sovereign immunity, and that co_ﬁsumers have no state law protebtions.
For ekampie, "Western‘ Sky’s logo is the sun setting behind three teepecs, Whi_éh is prominently
disp?ayed in its advertising and online. Palumbo Aff, Ex. A. Its website states that it is “a Native
American business operating within the exterior boundaries of the Cheyenne River Sioux Reservation,
a sové;eign nation located within the United States of America.”® Bryden Aff.,. Ex. '\;
| Minnesota consurr;ers' who receive a loan are almost immediately sent a Noticé: of Assignment,
Sale or Transfer of Servicing Rights which states “your loan has been sold to WS Funding, LLC” and
that “effective today, your loan is now owned.by WS Funding, LLC and will be serviced by a company
called CashCall.” Opem Aff., 3 & Ex. B; Turnquist Aff., { 6 & Ex. C. They are also told that
“[gloing forWard, CashCall will handle the servicing of your loan, which means collecting your
payments and handling related issues.” Id. The Notice tells Minnesota consumers that, “[u]nless you
dispute the validity of the debt, or aﬁy portion thereéf, within thirty days after reéeipt of the not'ice,
CashCall §vi11 assume the debt to be Valid.”v Id. - |
CashCall routinely calls bbrrowers shortly after completion of their loaﬁ application to tell
them that it now owns the loan. For example, CashCall called Bradford Frieler, a security company
mémagcr from Sartell, i)efore thé loah Was even deposited into his bank account and told him to make
his loan 'paymen'ts‘to CashCall, not Wéstern Sky. Frieler Aff., § 3. " Elizabeth Newbauer received a |
telephone call simultaneoﬁsly informing her that her loan application was approved and that CashCall

would handle her loan. Newbauer Aff., § 3. “Almost immediately” after receiving her loan, CashCall

called Oleremi Ereku, a case manager for an insurance company, to tell her to make her payments to

d Similarly, the loan contract is designed to give the borrower the false impression that the loan is protected by
tribal sovereign immunity. (See, e.g., Bryden Aff., Ex. W at pages 1, 3,4 & 5 of Loan Agreements.)

10
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Cash(\]all.' AAEr(.:ku Aff., 9 3. CashCall' told Melissa Turnqﬁist during the application process that it was
merely “processing the ai)plication for Western ‘S-ky.” Turnquist Aff., 4. “The next business day, -
h'owever,tshe received an email from CashCall ad\'/ising her that it owned her loan and to make
© payments .to it. Id q6.

IV. THE UNDERLYING LOANS VIOLATE MINNESOTA LAW BECAUSE NEITHER DEFENDANTS NOR
WESTERN SKY ARE LICENSED TO MAKE THESE LOANS TO MINNESOTA BORROWERS.

Defendans and _Western Sky advertise on television and radio in Minnesota.® On its website,
www.westernsky.com, Western Sky offers loans to Minnesotans that range from $850 to $10,000 and
bear annual percentage rates of between 89.68 and 342.86 percent. Bryden Aff., Ex. V. The following

chart from Western Sky’s website sets forth the loan pro&ucts it offers to Minnesotans:

Loan Borrower » Number of =~

Product Proc:__;edg__ Loan Fee APR Payments Payment Amount
$10,000 | $9925 | 75 | 89.68% 84 | $743.49
$5,075 " $5,000 375 16.73% | 84 T $486.58
$2,600 $2,525 | $75 139.22% a7 $294.49
$1,500 |  $1,000 | $500 | 234.25% | 24 T $198.19
$850 T $500 7T $350 ] 342.86% 12 $150.72

See http://www.westernsky.com/General/Rates.aspx; Bryden Aff,, Ex. X. Defendants have extended

these types of loans to Minnesota borrowers,’ even though neither they nor Western Sky are licensed '

P o
~

6 See Ereku Aff.; § 2; Gomez Aff., § 2; Friclefer Aff., § 2; Newbauer Aff., §2; Palumbo Aff., §§ 2-6; Thoraldson
Aff., 9§ 2; Torgerson Aff, § 4. : '

7 Blask Aff., J3 & Ex. A (reccived $2,525 loan with a $75 fee and 135% annual interest rate); White Aff., § 4 &
Ex. A (received $500 loan, with a $350 fee and 169% annual interest rate); Ereku Aff., § 3 & Ex. A (reccived -
$1,000 loan with a $500 fee and 120% annual interest rate); Frieler Aff., {2 & Ex. A (received $2,525 loan with
a $75 fee and 135% annual interest rate); Gomez Aff., § 2 & Ex. A (received $2,525 loan with a $75 fee and
135% annual interest rate); Krueger Aff., §3 (received $2,500 loan); Newbauer Aff., § 4 & Ex. A (received
$5,000 loan with a $75-fee and 115% annual interest rate); Opem Aff., §2 & Ex. A (received $2,525 loan with a
$75 fee and 135% annual interest rate); Rhone Aff., § 3 & Ex. A (received $2,525 loan with a $75 fee and 135%
annual interest rate); Stevens Aff,, § 3 (received $2,525 loan with a $75 fee and 139% annual interest rate);
Thoraldson Aff,, § 3 (received $2,500 loan); Torgerson Aff., 4 & Ex. A (received $1,000 loan with a $500 fee
and 120% annual interest rate); Trelstad Aff,, 94 & Ex. B (received $1,000 loan with a $500 fee and 120%-
annual interest rate); Turnquist Aff., § S & Ex. B (received $1,000 loan with a $500 fee and 120% annual

=r
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to do so_.8 Because Defendants failed to obtain the required state license before making thesetypes of
loans to Minnesotans, their lending is unlawful and should be enjoined.
V. DEFENDANTS’ LOANS ARE USURIOUS AND CONTAIN OTHER UNLAWFUL LOAN TERMS.

A. Defendants’ Loam of up to $1,000 Contain Fees, Interest Rates, and Terms that
Violate Minnesota Law.

Loans for up to $1,000 are governed by Minn. Stat. § 47.601. Defendants purchase, fund,
Llnderwrrte, and collect on at least one loan product bto Minnesotans under $1,000, namely, a $850 loan.
For this loan, the borrower pays $350 as a “loan fee,” which Defendants take off the top'off the loan.
. In other words, borrowers who receive an $850 loan from Defendants actually only receive $500, but
Defendants accrue interest on the entire $850 principal balance. Bryden Aff,, Ex. W. As shown in the
Argument section below, these fees and interest rates far exceed those permitted under Minnesota law.
The terms and conditions of Defendants’ loans of under $1,000 violate numerous other provisions of
Minnesota law. For example, Defendants® contracts all contain choice-of-forum and choice-of-law
clauses prohi_bited under Minnesota law. Id., Ex; W (at pages 3-5 of Loan Agreements).

B. Defendants’ Loans of Greater than $1,000 Contain Fees and Interest Rates that
Violate Minnesota Law. '

The interest rates and fees Defendants charge and collect on loans over $1,000 are also many
- times hlgher than allowed under Minnesota Statutes chapters 53 and 56. Defendants routinely charge a’
233.40% annual percentage rate on $1,500 loans. ‘Torgerson Aff., §4 & Ex. A; Trelstad Aff,, 14 &
ﬁx. B; Vulcan Aff,, 1 3. Moreover, the interest rates set forth in Minn. Stat. § 47.59, subd. 3’are only -

available to lenders who have become properly licensed as either an Industrial Loan & Thrift under

mterest rate) Vulcan Aff 93 (recerved $1 000 loan) See aIso Bryden Aff Ex. W (addmona] examples of loan
- contracts with anesota borrowers for $850 with 336.20% annual percentage rate).

3
¥ As discussed further in the Argument section below, in order to make these types of loans in Minnesota, a
lender must be licensed under chapter 53 or 56 of the Minnesota Statutes, or registered under the consumer

small loan statute, an Stat. §§ 47.60 & 47. 601. Defendants are not licensed under. these statutes. See, e.g.,
Wall Aff,, 2. . .

12
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chdptcr 53 of the anesota Statutes ora Regulated Lender under chapter 56 of the anesota Statutes
er 0therw1se hcensed as a financial institution under anesota law. Because neither Defendants nor
Western Sky have such a license, their loans are subject to Minnesota’s more general usury statute set |
forth at Minn. Stat. § 334.01, which caps annual interest rates at 8%. Defendarttsf ‘annual interest rates
are many times higher than 8%, with the APR en their $850 loans—342.86%—more than 42 times the -
annual interest rate set forth in Minn. Stat. § 334.01. |

VI. DEFENDANTS’ USURIOUS LOAN FEES AND INTEREST RATES HARM MINNESOTANS.

The impact of Defendants’ illegal fees and interest can be partially understood by doing the
math. The chart from Western Sky’s website (set forth above) states that when a borrower takes out an
$850 loan, the borrower pays an immediate fee;of $350, only receives $500, and then must pay back
$1,808.64 over the next 12 months ($150.72 x 12), paying a 169% annual interest rate on the entire
$850.° On a $1,500 loan, the borrower immediately pays a fee of $500, only receives $1,000, and
must pay back $4,756.56 over the next 24 months ($198.19 x 24), paying a 149% annual interest rate
on the entire $1,500.'° On a $2,600 loan, the borrower receives $2,525 and must pay back $13,841.03
over the next 47 months ($294.49 x 47). On a $5,075 loan, the borrower receives $5,000 and must pay
back a whopping $40,872.72 over the next 84 months ($486.58 x 84). On a $10,000 loan, the
borrower receives $9,925 and must pay back $62,453.16 over the next 84 months ($743.49 X 84).

' These unlawful interest rates harm borrowers who are struggling financially. Submitted with
this Memorandum are affidavits of 15 Mirmesota consumers, which detail the harm of these usurious
loans. The financial situation of Beverly Krueger, who suffered a stroke and receives ldng-term

disability, is “much worse than it was two years ago”™ when she received the CashCall loan. Krueger

 White Aff., Ex. A. The “APR” set forth on the chart from Western Sky’s website above is a different number
from the annual interest rate that CashCall accrues on the principal balance. Both rates far exceed what is
allowed under Minnesota law. This brief will focus primarily on the annual interest rates, which accrue on both
+ the principal and fees of CashCall’s loans. :

1% Torgerson Aff., Ex. A.
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Aff.., 9 6._ Ms. Krueger, who would have to pay back $1l,OOQ to reéeive a $2,500 lban, testified that
the monthly payméhts to CashCall are a “sigm'ﬁcaﬁt' reaspn” for her ﬁnéncial WOES. Krueger Aff,
99 6-7. She and her husband have had to put their Eden Prairie home, which they have lived in since
1989, up for sale due in part to the ﬁnancial bgrden caused by CashCall’s illegal loan. 1

Tami Torgerson, a medical assistant from Hopkins, received $1,000 from Defendants in 2012
~ to help care for her aisabled soﬁ, and _sﬁe ha§ already paid over $2,000 on the loan (she would have to
pay nearly $5,000 total under the contract). Torgerson Aff., 9 1-5, Ex. A. CashCall issued negative
credit reports against her to the credit bureaus that have severely damaged her credit. Id. at 5, 9.
With her credit tarnished, Ms. Torgerson says “/ t]his is very difficult for me because if I cannot qualify
for a mortgage, 1 will not be able to‘ move into housing that is more appropriate for my son and his
condition.” 1d.

Similarly, Pamela Blask has paid $1,600 to CashCall toward a $2,600 loan, but only $35 of her
payments have gone toward paying down the principal balance. Ms. Blask’s financial situation is
“much worse” than before she obtained the loan, which she describes as an “enormous long-term
burden on our finances.” Blask Aff., 1 8-9. See also Stevens Aff., §9 (“Even givén how desperat‘e I
was for money when I took out the loan from Western Sky, if 1 ‘knew then ‘what‘ I know now, 1 would
never have taken out the loan. It has beeﬁ a horfible experience...”); Vulcan Aft., 6 (“Lo]ur family
cannot afford to pay thousands of dollars in interest to CashCall on a $1,000 loar™).

.Eliz’abeth Newbauer, a store mAanagcr,» lives with her daughter and parents in Cent_érville.
Newbauer Aff. § 1. She is to pay CashCall $4A1,10.7.77 over s¢§e11 years on her $5,000 loaﬁ—in other |
| wérds, $36,107.77 in interest and fees. Id., Ex. A. Aftef payingﬁ$3,759.30 on her $5,000 loan,

CashCall informed her that even if she were to pay off the loan now, years ahead of schedule, she
would still have to pay an additional $6,329.96 to sa;cisfy tﬁe loan in full. Id. at § 8. After she missed a

couple”of payments, CashCall hounded her with collection calls, and even instructed her to sell her
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personal beloﬁgings and pay it. mone)'l. Id. at 5. “Strugg’ling to pay CashCall’s illegal iﬁterest and fees,
Ms. Newbauer notes, “has been a serz'ousﬁnancial problem for me.” Id.

- Donna Marie Gomez of St. Paul suffered from complications from her spinal surgery and
became paralyzed from thevwaist down. Gomez Aff. 1 4. During her leﬁgthy hospital stay, she missed
a monthly payment to CashCall. CashCall began c'alling her_at the hoépilal on her cell phone. Id. at 6.
Each time CashCall called her, Ms. Gomez explained that she had-recently had surger’y and was
recoverihg in the'hospital, but CashCall “did not seem to care oné bir* and continued to call multiple
times a day demanding money and adding fees to her account. Id., 7 4.!" The other borrower
affidavits submitted with this Memorandum tell similar stories of harm from Defendants’ illegal fees
and interest.

VII. DEFENDANTS DECEPTIVELY ASSERT TRIBAL LAW TO GOUGE CONSUMERS.
| Through their contracts and correspondence with consumers, Defendants aggressively assert
tribal law in order to - justify the high interest rates and fees of their loans and to deny consumers their
state law rights to contest the loans. This assertion of tribal law and Defendants’ entire rent-a-tribe
scheme is décepﬁvé and fraudulent and viélate‘s Minncsota’s cbnsumer protection laws.
Defendants’ loan agreements with Minnesota borrowers p'rovide that: -
ThisALoan vAgreement is subject solely to the exclusive laws and jurisdictioh of the
Cheyenne River Sioux Tribe, Cheyenne River Indian Reservation. By executing this loan
Agreement, you . . . consent to the sole subject matter juyisdiction and personal jurisdiction
of the Cheyenne River Sioux Tribal Court, and that no other state or federal law or
regulation shall apply to this Loar} Agreement, its enforcement or interpretation. '

-See Bryden Aff., Ex. W at 1. The loan agreements also provide, “[yJou further agree that you have

executed the Loan Agreement as if yoﬁ were physically present within the exterior boundaries of the

"' Other. affiants similarly report that Defendants engage in abusive collection tactics with struggling
Minnesotans, such as CashCall representatives who would “yell at me, belittle me about the money I owe, tell
me they were going:to ruin my credit, and then demand that 1 borrow money from family or friends to pay back
the loan.” Stevens Aff., § 6. Other CashCall representatives would “threaten to tell my family and friends about
my financial problems™ and would call “fifteen to twenty times a day.” Newbauer Aff,, 5.
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Cheyenne River Lndian'R!eseryation.” Id. The agreement alsn provides that b.qrrowers waive their
right to 2 jury trial and agree to arbitrate disputés thrbug_h a process administered by the Tribe, or bring
| their claimé to Cheyenne Riyer Sioux Tribal Small Claims Court. Id. (Loan Agreements at pp. 3-5).
When consumers correspond with CashCall to contest their loan or otherwise assert their righis,
CashCall aggressively asserts tribal jnrisdiction to deny borrowersv their right to state consumer law
: 'protections. For enamp}e,.when the Attorney General’s Office wrote to CashCall with concerns ébout »
Oluremi Ereku’s loan, it respondéd that “the loan documents clearly indicate kthat the laws of the
_ Cheyenne River Sinux Tribe apply exclusively to the loan terms and conditions of Ms. Ereku’s loan,
and she further accepted this choice of law and jurisdiction. . . .> Ereku Aff. § 5, Ex. A. CashCall
would not help Ms. Ereku. Id Likewise, when Donna Marie Gomez complained, “Westérn Sky
responded with a letter from an attorney in Washington D.C. that claimed Minnesota has no
Jjurisdiction over Wesetern Sky.” Gomez Aff., 8. CashCall reéponded to Jackie Opem’s inquiry by
stating: “Western Sky‘Loans are initiated, approved, issuéd and disbursed within the confines of the
~ Cheyenne River Sioux Tribe Indian Reservation. Western Sky does not have any physical presence in
you; state or any other State in the Union.” Opem Aff., Ex. C. Other Minnesotans have had the same
experiencé.\ .See Blask Aff. § 7 (received CashCall letter asserting tfibai jurisdiction); Stevens Aff.,
Ex. A (samé); Thorald‘son Aff., § 5 (received a letter which stated “Minnesota lacks jurisdiction” and
that “Cheyenne River Sioux Tribal law applies.”); Torgerson Aff. q 8 (réporting that CashCall wrote
~that “the loan was yaiid and enforceable unde? tribal law.”)b; Trelstad Aff. § 8, Ex. D (same). In '
addition, CéshCall and Western Sky add.Indian-the_:med artwork fo. their advertising and website to

further deceive consumers about the purported tribal connection. 2

2" As set forth in the Agreement for Services between CashCall and Western Sky, CashCall’s subsidiary hosts
. Western Sky’s website and advertises in its name. Bryden Aff., Ex. F at WS00240, 3.
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Defendants’ spheme, however, appears to be at odds even with the very tribal .law that. they
claim governs their loans. Western Sky’é con&racts purport to fequire disputes’t.o be _settle.d by
arbitration, which “shall be 'conducted_by the Cﬁeyenne River Sioux Tribal Nation by an authorized
rei)resentative in accordahée with its consumer dispute rules...”. See, e.g., SAtevens Aff., Ex. A
(arbitratioh proviéion at page 4 of Loan Agreement).v Yet, a magistrate .for the Cheyenne River Sioux
Tribe recéntly wrote a letter to the plaintiff in a lawsuit againét Cas?Call which stated. that “‘...the.

| Cheyénne River Sioux Tribe, the governing aﬁthority does not authorizé arbitration as cieﬁned by the
Américan Arbitration Association (AAA) here on the Cheyenne River Sioux Reservation.” Bryden
Aff., Ex. Y. Similarly, the Cheyenne River Sioux Tribal Code appears to make it a criminal offense to
charge annual .interest fates in excess of 18%. Law & Order Code, Cheyenne River Sioux Tribe, § 3-
4-52 (1978 Re-vision).13 Defendants’ deception is made worse in that Defendants know that every

court which has considered the issue on the merits has held that state law does apply to their lending.

ARGUMENT

Defendants’ collection on and extension of these loans, and its use of Western Sky as a “front”
for its lending, violate ;iumerous Minnesolta lending and consumer protection statutes. Consequently,
the Court should grant a temporary injunction to bring CashCall’s lending in compliance with
Minnesota law and to stop CaghCall from harming additional Minnesotans.

I~ , DEFENDANTS’ LOANS VIOLATE STATE LENDING AND CONSUMER PROTECTION LAws.

.By failing to become liceﬁsed or registered, and by otherwise failing to abide _by other lending

requirements, Defendants have violated _numeroué state lyending laws. Through their “rent-a-tribe”

scheme, Defendants also deceive consumers, in violation of Minnesota consumer protection laws.

B Bryden Aff, Ex. Z. Counsel for the State of Minnesota recently discussed this provision of the Tribal Code
with an attorney for and member of the Cheyenne River Sioux Tribe, Ms. Tracey Zehpier, and she reported that
to the best of her knowledge, section 3-4-52 of the Tribal Code is currently in force. Bryden Aff., §29.
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~A. Defendants’ Loans of $1,000 and Less Vioiate Minn. Stat. § 47.601.

.Minneso'ta Statute Section 47.601; entitlea “Consumer Shoﬁ-Teﬁn Loans,” applies to loans of
$1,000 .and lass and Ideﬁnés such a loan as: “a loan to a borrower which has a' principal amount, or an
advahce on a credit limit, of $1,000 or less Aand requires a minimum payment within 60 days of loan
origination or crediﬁ advance of more than 25 percent of the principal balance or credit advance.”
Min‘n. Stat. § 47.601. .Defenda.nts’ $850 loan product, which it has extended to Minnesotans, r"heets tﬁe
definition of a consumer short-term loan because it is less than $1,000, and because a fee of $350
(more than 25%) is incurred and charged concufrently with the extension of $500 in credit. See
Bryden Aff., Ex. W

Defendaﬁts are “consumer short-term lenders” under Minn. Stat. § 47.601 because they are
“entit[ies] engaged in the business of making or arranging consumer short-term loans.” Minn. Stat. §
47..601. As noted above, WS Financial’s contract with Western Sky shifts nearly every aspect of
arranging, making, underwriting, and fundingr the loans to Defendants. Bryden Aff., Ex. F at
WS00241-42. Accordingly, Defendants are unquestionably engaged in the business of “making” and
“arranging” those loans under the broad definitional lan;guage of Minn. Stat. § 47.601, subd. 1(e).
Défendants are also subj.ect to § 47.601 as assighees of the lbans: | See Minn, Stat. § 47.601, subd. 2(d)
([The] assignee of . . . a consumer short-term l.oan takes the insf[rumenf subject to all clairﬁs by and
defemes of the borrowef against the consumer short-term lender.”). |

Defendants loans of $1,000 and less do not comply w1th Minn. Stat § 47.601. Section 47.601,
subdivision 2(a)(3)(ii) gives lenders the option of charging the fees and interest rates allowed in an N
Stat. § 47.59, subd. 6 or the fees and 1nterest rates set forth in an Stat. § 47.60, subd. 2. Under the

_'Aformer prov151on consumer small Ienders may only charge a one-time $25 loan fee for closed end -

credit. Minn. Stat. § 47.59, subd. 6 (d). Under the latter provision, on a $850 loan, the lender could

charge a one-time fee equal to six percent of the ioa_n proceeds, which is $51, plus a $5 fee, for total of
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" $56. Minp. Stat, § 47.6Q, sﬁbd. 2(2)(4). In either cése, Defendants’ loan fee of $350 is at least six
times greater than ié alloWed under Minn. Stat. § 47.601, subd. 2(a)(3)(ii).

Furthermore, interest rates\oﬁ these types of loans are governed by Minn. Stat. § 47.601,
subd. 2(a)(3)(ii), which again gives lenders the option of charging the fees and interest rates allowed in
Minn. Stat. § 47.59, subd. 6 or the fees aﬁd interest rates set forth in Minn. Stat. § 47‘60, subd. 2.
Under the former‘provisioﬁ, a lender may charge al’l annual interest rate of 21.75% or 33% on the first
$750 of unpaid principal, and. 19% on the unpaid principal exceeding $7SO. Minn. Stat. § 47.59,
subd. 3. Under the latter provision, a lender may charge the $56 fee calculated above anci then may
charge 2.75 percent per month interest, which is a 33% annual interest rate. Minn. Stat. § 47.60,
subd. 2. Defendants, however, charge an ahnual bercentage rate of 542.86% on their $850 loan, which
is more than ten times the annual interest rate allowed under Minn. Stat. § 47.601, subd.‘2(a)(3)(ii).14

B. Defendants’ Loans Violate Minnesota Statutes Chapters 53 and 56.

Chapter 53 of the Minnesota Statutes permits entities to organize and become licensed as
. “Industrial Loan and Thrift” companies. ‘Chapter 56 pérmits entities to organize and become licensed
as “Regulated Lenders.” Both statutes allow tﬁese entities to provide small loans of up to $100,000 to
Minnesotans. Minn. Stat. § 53.04 (granting a prbperly licensed Industrial Loan& Thrift the authorify
to make loans.of up to $100,000); Miﬁn. Stat. §- 56.01 ‘(prohibiti.ng unlicensed entities frorﬂ offering
loans of up to $100,000). Such lenders are then subject to '\_'arious restrictions on their lending,
including the interes;c rate caps set forth in Minn. Stét. § 47.59. Minn. Stat. § 53.04 (alloWing
' Industrial Loan & Thrifts to charge the interest rates set forth in Minnespta Statutés Cha;}tér 47,

Minn. Stat. § 56.131 (sctting forth interest rate caps for Regulated Lenders, and incorporating by

" The terms of Defendants’ $850 loans also violate numerous other provisions of § 47.601. Defendants’
contracts contain choice-of-forum and choicé-of-law clauses that purport to restrict consumers to the law and
forum of the Cheyenne River Sioux Tribe. See, e.g., Bryden Aff., Ex. W (pages 3-5 of Loan Agreements).
These clauses are specifically barred by Section 47.601, subd. 2(1) & (2). Also, Section 47.601 requires
~ consumer short term lenders to register and report to the Commissioner of Commerce, which Defendants failed
to do. Minn, Stat. § 47.601, subd. 2(3)(i) & subd. 4. '
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reference Minn. Stat. § 47.59); Minn. Stat. § 56.18 (prohibiting Regulated Lenders from violating
interest rate capsj. | Both étatutes require lenders to be licensed by the Minnesq‘;a Commerce
Comrhissioner. Minn. Stat. §§ 53.04 & 56.01:

Chapters 53 and 56 incorporate by reference the interest rate limits set forth in Minnesota
Statutes Chapter 47, whose limits are set -for’t;h at Minn. Stat. § 47.59. Minn. Stat. § 53.04, subd. 3a (a);
Minn. Stat.. § 131,. subd. 1 (a). Under Minn. Stat. § 47:59, a lender may charge an annual interest rate
0f 21.75% or 33% on the first $750 of unpaid principal, and 19% on the unpaid principal excee:iing
$750. Minn. Stat. § 47.59, subd. 3. Defendants‘charge rates of interest far higher than what is allowed |
under\ statute. For example, Defendants’ 139% @ﬁual interest rate on a $2,600 loan is roughly six
times the rate allowed under Minneéota iaw, and Defendants’ 116.73% annual interest rate on $5,000
loans is still almost ij times what is allowed under Minn. Stat. § 47.59, subd. 3.

While the CashCall/Western Sky scheme purports to have Western Sky make the loan,

| C‘ashCall funds the loan, sérvices the making of the loan, underwrites the loan, and buys the loan
before any payments are made. As such, CashCall is the “true” or “de facto” lender. The “de facto
lender” Behind a loanv transaction cannot evade state law by engaging in these sorts of deceptive
relationsﬁips. In determining if a party is the “true lendér,” courts consider the substance lof the
transaction. See Ubaldi v. SLM Corp., 852 F. Supp. 2d 1190, 1196 (N.D. Cal. 2012); State of West
Virginia, et al. v. CashCall, Inc. (Bryden Aff., Ex. H). In the West Virginia lawsuits that involved
CashCall, noted above, the Court applied the “de facto” lender analysis and found, “CashCall bore the
prédominaht economic risk of the subject loans made to West Virginia consumers and thus, was the
- true lender of such loans, not the Bank”. Id. at 25.
| "In all substamive respects, Defendants are the lender and the real party in interest to the loan
transactions. As it relates tvo loans purportedly made by Western Sky to Minnesota consumers,

Defendants: >(1) supply the funds for the loans; (2) bear the risk of loss on the loans; (3) make the
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4 underwfiting decisions, i.e., the decisions to lend or ﬁot to lend to a particular applicant; (4) develop
and use forms aﬂd brands, a;nd ~platform§; (5) immediately purchase the loans before any payments are
. m'a.de; and (6) co]léc"[ the vast majority of fees and interest on loans, among other things. Bryden Aff.,
Ex. F. Accordingly, Defendants are the “de facto” lender of the loans made to Minneéota borrowers,
“and should therefore be licensed under, and comply with the 10an .limits of, Chapters 53 and 56. See
'Bryden Aff, Ex. C at 6-7 (holdmg that CashCall is the “de facto” lender)

Even if Defendants were not the “de facto” lender, they are still violating Minnesota law as the
assignee and servicer of Western Sky’s illegal loan contracts. Minnesota follows the widely
recognized rule of conﬁact law that the assignees of a contract assume the legal obligations of the
assignor. I, qumérs Ins. Co. v. Glass Serv. Cov., 683 N.W.2d 792, 803 (Minn. 2004) (noting that an
aséignment “operates to place the assignee in the shoes of the assignor”); Mountain Peaks Fin. Servs.,
Inc. v. Roth;Steﬁ"an, 778 N.W.2d 380, 385 (Minn. Ct. App. 2010) (safne). Accordingly, any violation
of Minnesota law as to the Western Sky loan contracts may be aéserted against Defendants. See also
Restatement (Second) of Contracis, §336(1) & (3) (“Where the right of an assignor is subject to
discharge or modification bin whole or in part b};. .. public policy... the right of the assignee is to that
extent subject to disché:r_ge of modification...”.). The fact that the logns were supposedly originated by
Western Sky does not ihsulaté Defendants from the numérous illegalit_iles"set forth in the loan contracts.

C. D-efendants’ Loans Violate the State’s Usury Clap‘in Minn. Stat. § 334.0_1'.
Minneéota’s usury law sets a baseline cap on thé rate of interest that can be charged, where no
othér highetf statutdry raté of interest is allowed. Trapj; v. Hancuh, 530 N.W.2d 879, 885 (Minn. App.
Ct. 1995) (cviting.Citiz'en 's Nat'l Bank v. Ta)lor,.368 N.W.2d 913, 918 (Minn.‘ 1985); see also Miller v.
. Colortyme, 518 N.W.2d 544, 549-50 (Minn. 1994). Minnesota’s usury law provides:
Rate of Interest. Subdivision 1. General. The intérest for any legélvindebtednessushall be

at the rate of $6 upon $100 for a year, unless a different rate is contracted for in writing:
No person shall d1rectly or indirectly take or receive in money, goods or things in action,
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or in any other way, any greatcr sum, or any greater value, for thc loan or forbcarancc of
money, goods, or things in action, than $8 on $100 for one year. Minn. Stat. § 334.01.

- As noted above, Defendants are not registered as a consumer short-term lender or licensed with the
Cdmmiss'ioner‘bof Comrherce as eifher an Industrial Loan and Thrift Co'rporationA (ch. 53) or a
Regulated Lender (ch. ',56)' Accordingly, there is no applicable statutory. schéme under which
Defendants are entitled to charge a rate of interest higher than the baseline usury rate of 8% on’
contractual debt. Defendants routinely charge 5 far higher amount than this ‘Phseline usury rate of 8%
annual intere:st. See,-e.g., Erekﬁ Aff.,, Ex. A at 4 (120% annual interesf); Newbauer Aff., Ex. A. at 1
(115% annual interest); Torgerson Aff., Ex. A at 1 (149% annual interest). Accordingly, Defendants
have violated Minn. Stat. § 334.01 and should be enjoir}ed from making such usurioﬁs loans pursuant
to Minn. Stat; § 334.05.
D. Defendanté Violated Minnesota’s Consumer Plrotection Statutes.

The following conduct by a business is a violation of the Minnesota Prevention of Consumer,

Fraud Act (*CFA”):
The act, use, or employment by any person of any fraud, false pretense, false promise,
misrepresentation, misleading statement or deceptive practice, with the intent that others
rely thereon in connection with the sale of any merchandise, whether or not any person
has in fact been misled, deceived, or damaged thereby....
Minn. Stat. § 325F.69. The term merchandise is defined in the statute and specifically includes
“loans” and “services.” Minn. Stat. § 325F.68. The Uniform Deceptive Trade Practices Act
(“UDTPA™) provides, in part, that:
A person engages in a deceptlve trade practlce when, in the course of business, vocation,
or occupation, the person: :
(5) represents that goods or services have sponsorship, approval, characterlsucs
ingredients, uses, benefits, or quantities that they do not have or that a person has a
sponsorship, approval, status, affiliation, or connection that the person does not have;

Minn. Stat. § 325D.44. The purpose of Defendants’ “rent-a-tribe” scheme is to give borrowers the

misleading impression that the loans are subject to tribal law and tribal jurisdiction, thereby excepting
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the loans from state lending limits and depriving borrowers of their state law rights. But as Defendants
kﬁow throughAtheir substantial_ litigation on ll;is issue,. tribal law does n<-)t‘ apply to the loans, and
bofrowers do not forsake their state law rights.
'Defendants’ reﬁ_resentations in their contracts, their correspondence with consumers, and the
content of their advertisements and website violate the CFA and UDTPA because they deceive
consumers'ab’out their légal' rights aﬁd mislead éonsumers to believe they are dealing with a tribal
entity."” Borrowers rely on these assertions and, as a conseQuence, pay higher fees and interest on their
loans and abandon or fail to assert other state law protections they are misled to believe do not apply.
'.Consur.ners are surprised that they are not dealing wit‘h an Indian tribe. For instance, when Joseph
_Thoraldson learned six months after taking the loan that Western Sky was not owned or operated by an
Indian tribe, it céme as a “big surprise” to him. Thoraldson Aff. § 2. Many of Defendants’ borrowers
have bécﬁ deceived. See Johnson Aff., ] 4; Newbauef Aff., § 2; Rhone Aff, §2; Steyens Aff., § 2,
Trelstad Aff., § 3. Defendants® “rent-a-tribe” scam is especially deceptive and misleading because as
noted above, Defendants apparently do not even comply with the laws of the Cheyenne Rivér Sioux
.Tribé. (See Background Section VII, above).
In short, Defendants knowingly evade borrowers’ state law protections and deprive borrowers
of their sfate legal rights even thoﬁgh they know their tribal immunify claim is meritless.
II. DEFENDANTS ARE NOT ENTITLED TO TRIBAL SOVEREIGN iMMUNITY.

" The State does not anticipate that Defendants will defend this suit on the basis that their loans

comply with Minnesota lending statutes—they plainly do not. Defendants instead will likely claim

tribal sovereign immunity, but that assertion is baseless.

' Minnesota’s consumer protection laws were enacted “to address the unequal bargaining power often present

in consumer transactions.” Ly v. Nystrom, 615 N.W.2d 302, 308 (Minn. 2000). They “are generally very
_ broadly construed to enhance consumer protection.” State by Humphrey v. Philip Morris Inc., 551 N.W.2d 490,
495-96 (Minn. 1996). To establish deception, the State need only prove that the conduct has the “tendency or-

- capacity to deceive.” State v. Am. Family Prepaid Legal Corp., 2012 WL 2505843 at *6 (Minn. Ct. App. Jul. 2,
2012) (Bryden Aff,; Ex. AA).- :
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In certain limited legitimate.circumstance_s, such as Qhere the iender is an Indian tribe and
where the lender is owned by and operated for theAben.e:ﬁt of an Indidn tribe, the doctfine of tribal |
sovereign immunity may provide an exemptién fr-om state law. See Cash Advance and Preferréd Cash
Loans v. State, 242 P.3d 1099, 1107 (Colo. 2010) (describing doctrine ‘of tribal sovereign immunity). It
is well-established, however, that such immunity is only conferred on the tribe itself, or on a tribal
" entity that is acting as an arm of fhe tribe, and not on indi:iduals. See Puyqllup Tribe, Inc. v. Dep’t of
dee, 433 U.S. 165, 171-72 (1977). This has been established through the v"ery cases that have dealt
with Defendants’ deceptive scheme. See, eg., Missouri v. Webb etal., 2012 WL ’1 033414, *4 '
(E.D. Mo. March 27, 2012) (rejecting Western Sky et al.’s attempt to remove to federal court based on
tribal immunity) (Bryden Aff., Ex. P); Colorado v. Western Sky Fin., LLC et al., Case No. 11CV638,
Denver Cnty. Dist. Ct., April 15, 2012 Order at 8 (rejecting Westem Sky’s sovereign immunity
defense) (Bryden Aff., Ex. K).

Wé_stern Sky is not owned or operated by an Indian tribe, was not created purs.uant to tribal law,
does not exist for the benéﬁt of a tribe, and its profits are not distributed to any Indian tribe. See
| Bryden Aff., Ex. J (articles of organization for Western Sky). While Mr. Webb holds himself out as a
member of the Cheyennc River Sioux Tribé, no approvél was requi?ed from the Cheyénne River Sioux
. Tribe for Wéstem Sky’s formation. Id. Furthermore, Western Sky is only a “front,” and Defendants—
who theméelvcs have no claim to tribal affiliation whétsoever——are the “de facto” lenders, as described
above. See Argumeﬁt Section I.B, above. CashCall, a for-profit California corpofation,- should not be
allowed to invoke immunity by shielding itself with a “front” company, when CashCall controls

kel

almost every aspect of the lending, including its funding, underwriting, édvertising, and servicing.
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" III.  THE STATE IS ENTITLED TO A TEMPORARY INJUNCTION TO STOP DEFENDANTS FROM
"HARMING ADDITIONAL MINNESOTANS THROUGH THEIR ILLEGAL LENDING. '

Because Defendants are not entitled to tribal sovereign immunity, and because their lending
violates Minnesota law, Defendants should be enjoined from additional lending unless and until they
- bring their lending into compliance with Minnesota law.

A. The State’s Requested Injunction Is Narrowly Tailored to Prevent Additional Harm
- to Minnesotans. ,

In this Motion, the State requests an Order that compels Defendants to become licensed and
bring their operations into compliance with Minnesota law before lending to any more Minnesotans,
and to otherwise comply with the Minnesota law.

B. The State Is Entitled to an Injuncﬁon Irrespective of the Dallberg Factors.

Under Minnésota law, when a statute prow)ides! for injunctive relief, an injunction should issue
if: 1) the statute has been violated and 2) enjoining the violation would fulfill the purpose the statute. -
See, e.g., State v. Cross Couﬁtry Bank, Inc., 703 N.W.2d 562, 572 (Minn. App. 2005) (stating that
where injunctive reliéf is e.luthorizedbby a statute, the court need only consider whether the defendant
violated or was about to violate the statute and whether temporary injunction would serve the
legislative iaurpose of the statufe). | Here, the applicable statutes provide for injunctive relief.'

Accordingly, the Court need only find that Minnesota’s lending statutes and/or: consumer
protection statutes have .been violated and that an injunction would fulﬁﬂ the purpose of those statutes

in order to enter an injunction on this Motion. Issuing an injunction under the facts of this action

16 The Attorney General is authorized by Minn. Stat. §§ 8.31, subd. 3, 325D.45, 325F.67 and 325F.70, subd. 1,
to obtain injunctive relief for violations of Minnesota’s consumer protection laws. The Attorney General may
also obtain injunctive relief under the consumer short-term loan law. -'See Minn. Stat. § 47.60, and § 47.601,
subd. 6. The Commissioner of Commerce can “enjoin the [illegal] acts or practices and to enforce compliance”
whenever it appears to the Commissioner that a party has violated “any law, rule, or order related to the duties
and responsibilities entrusted to the commissioner.” Minn. Stat. § 45.027, subd. 5. Finally, the state’s usury
statute also provides for injunctive relief. Minn. Stat. § 334.05. ‘
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would advance the purposes of Minnesota’s consuﬁér fraud.and 1ending statutes. Accordingly, an
injunction shoulc_i issue to protect additional Minnesotans from harm. B
An injunction is a common femedy to stop. usurious ér illegal lending schemes that are
Qioléting state laW. See Pennsylvahia v. NCAS of Delawaré, 948 ‘A.2d 752, 755 (Penn. 2008)
(upholding trial coﬁrt’s injunction agaihst online lender); People v. JAG NY, LLC, 18 A.D.3d 950
(N.Y. 'App. Div. 2005) (modifying’and uphplding ipjunction against usurious lenderj; Short on
" Cash.Net of New Castle, Inc. v. Dep’t of Fin. Insts, 811 N.E.2d 819 (Ind. Ct. App. 2064) (upholding
.injunction against usurious lending scheme). Indeéd, Defendants’ scheme has Been repeatedly
enjoined in other states by regulators. See In re: CashCall et..al., Case No. 12-308, State of New
Hampshire Banking D-epartment, Order to Cease and Desist, dated June 4, 2013 (Bryden Aff,, Ex. C);
In the Matter of CashCall Inc. et al., Docket No. 2013-010, Commonwealth of Massachusetts Office
of Consumer Affairs and Business Regu]ation, Cease Order, (iated April 4, 2013 (id., Ex. E); Comm '
v. Western Sky Finan. et al., Case No. CFR-FY2011-182, OAH No. DLR-CFR—?GA-47146, Maryland
Commissio_ne;r of Financial Regulation, Opinion and Final Order, dated May 22, 2013 (id., Ex. L).
C. The State ~Also Meetsithe Dahlberg Factors.
Evén if the State were réq_uifed to satisfy the\Dahlb.e.rg factors, it does so easily here. Dahlberg
“Bros., Inc. v F&;d A;[otor' C;o;, 137 N.W.2d 314, 321-22 (Minn. 1965). Each of these factors weighs
heavily in favor of granting the Staté’s motion for a temporary injunction.
| The first factor is the “nature: and background of the- relationship betweeﬁ the parties
preexisting the dispute gi{/ing rise to the request for relief,” (id. at 321) and this factor weighs heévily
in favor of granting the requested r¢1ief. The State, through its Attorney General and Commissioner of
Commerce, 'are the state’s primary regulators of commercial activity ‘in Minnesota and of small
consumer loans more s;_)eciﬁcally. befendahts are engaged in ,widespread lending in Minnesota, yét

are not in compliance with Minnesota law and are not licensed to engage in such lending. Moreover,
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Defendants have been openly defiant of Minnésota law éven when cdﬁiacted by the Minnesota
AtvtOrney Gener‘al’s »Ofﬁce, aggressively asserting _tribai so‘yei‘eign immunify -even ;aftcr .,numerous
courts have rejected that argument. This background supports tﬁe granting of injunctive relief.

‘The second factor is the “harrﬁ to bé suffered by plaihtiff if the temporary reétraint is denied‘as
'corflpar_ed to that inflicted on defendant if the injuﬁction issues pending trial.” Id. The State merely
seeks an order requiriqg Defendants to become licensed éﬁd bring their operationi into compliance
with Minngsota law. There is no legaliy cognizable “harm” that Defendant will suffer if the requested
injunction issueé, because Defendants should have been complying with Minnesota law already;
Defendants know that their illicit evasion of state lending laws has been rejected by jurisdictions that
have examined Defendants énd Western Sky’s lending. In contrast, if the Court denies the injunction,
Defendants’ illegal lending in Minnesota will conﬁnue, causing financial hardship to Minnesofans, as
detailed in the numerous affidavits filed with this Motion. These harms are real and tangible and
Sﬁpporf the Stafe’é request for injunctive relief.-

The third factor, the “likelihood that one party or the other will prevail on the merits” (id.)

.\;veighs heavily in favor of the requested relief. Neither Western Sky nor Defendants enjoy tribal
sovereign imrhunity because they are not afﬂliated \;vith an Indian tribe, and becaﬁse CashCall is the
“de’ facto” lender. Accordingly, the State is likely to prevail on the merits'.-

Th¢ fourth fact_or, “aspects of the fact situation, if any, which permit or require consideration of
public p'o-licy,” (id. at 321-22)_ also weighs hea.vily in favor of the requésted injunction. Courts iuave
long recognized the stfong public policy behind consumer 1oan laws. As the Pennsylvanié Supreme"
Court recognized, the regulation of such lending is a core police power of the State:

If there is anything well established in constitutional law it ié that regulation of the rate

of interest is a subject within the police power of the State, and this is especially true in

the case of loans of comparatively small amounts, since the business of making such

loans profoundly affects the social life of the community. Equitable Credit & Discount
Co. v. Geier, 342 Pa. 445, 455, 21 A.2d 53, 59 (Pa. 1941).

27



27-CV-13-12740

Given the financial harm that these usurious loans can cause Minnesotans, as detailed in the 15
afﬁdavits included with fhis Motion, public poljcy weighs heavily in favor. of granting the State’s
injunction to stop Defendants’ illegal lending.

" The .ﬁ‘ﬂh factor is the “administrative burden involved in judicial supervision and enforcement
of the temporary decree.” Id. at 322. The requested relief will not impose an administrative burden on
the Court. The State only asks the Court to order Defendants to stop harmlng Minnesota borrowers by
bringing their lendmg into comphance with Minnesota’s lendmg hmlts and Minnesota law.

CONCLUSION
For the above reasons, Defendants should be enjoined from making, funding, underwriting,
buying, or servicing additional loans .in Minnesota unless and until they bring their operations into

compliance with Minnesota law.
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