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STATE OF MINNESOTA

COUNTY-OF HENNEPIN

' DISTRICT COURT
FOURTH JUDICIAL DISTRICT

Case Type: Other Civil
(Consumer Protection)

State of Minnesota, by its Attorney General,
Lori Swanson and its Commissioner of
Commerce, Michael Rothman, "

Plaintiff,
Vs, :

‘CashCall, Inc., a California corporation; WS
Funding, LLC, a Delaware limited liability
company, doing business in its own name
and/or as a division or subsidiary of CashCall;
and WS Financial, LLC, doing business in its
own name and/or as an incorporated or
unincorporated division or subsidiary of
CashCall,

Defendants. _

Court File No. 27-CV-13-12740

MEMORANDUM IN SUPPORT OF
DEFENDANTS’ MOTION TO DISMISS
PURSUANT TO RULE 12.02(E)

With its attempt to apply Minnesota law to loans issued on the Cheyenne River Sioux

Reservation, the State of Minnesota (the “State™) acts in contravention of one of the fundamental

principles of federal constitutional law — namely, that a state may not extend the reach of its laws

beyond its borders in order to re gulate contracts formed “extraterritorially.” Thus, even assuming

for the purpose of this Motion that the facts as the State alleges them in its Complaint are

accurate, the Dormant Commerce Clause of the United States Constitution prohjbits the State

~ from regulating loans consummated outside of Minnesota’s borders._Assignment of the loans to

the Defendants here did not act to transform the loans into “Minnesota consummated” loans; nor

did it invalidate the application of Cheyenne River Sioux Tribal law to those loans. Moreover,

~
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federal law provides that tribal members and their'busiﬁe;sses have immunity from these types of
suits. And the State’s dismissal of its own action against the entity which rhade the subj éct loans
served té éstop it from briﬁging the instant ac‘gion based upon assignment of those loans.
For the reasons sét forth below, this action must be dismissed in its entirety under Minn.
R. Civ. P. 12.02(e). - |
o STATEMENT OF FACTS!

| Western Sky Financial, LY.C '

Western Sky Financial., LLC (“Westerh Sky”) is a lender located outside of the State of
Minnesota.”> Western Sky is ‘OWI"IGd by Martin A. Webb, a member of the -C1A1eyenne River Sioux
Tribe.’ Western S@ makes loans from outside of Minnesota to corisumers who reside in
Minnesota.* With its Complaint, the State has not alleged that any Western Sky loan was
consummated in the State of Minnesota.’

Defendants WS Funding LLC and CashCall, Inc.%

WS Funding, LLC (“WS Funding”) is a Delaware limited liability company owned by

CashCall, Inc. (“CashCall”).” CashCall is a California corporation'located at 1600 S. Douglass

For purposes of a Rule 12.02(e) Motion to Dismiss, all facts asserted by a plaintiff must
be taken as true. See Bodah v. Lakeville Motor Express, Inc., 663 N.W.2d 550, 553
(Minn.- 2003).. Notwithstanding acceptance of these allegations for purposes of the -
Motion, Defendants reserve all rights, claims and defenses available to them, including
but not limited to the ability to contest allegations made by the State in the complaint, and-
to provide facts that serve to outline the legal framework under which the subject loans

were made.

See Complaint (*Compl.”) at §23.
3 1d
4 Id. at 35.
3 _ See generally Compl.

While the Complaint lists “WS F1nanc1a1 LLC” as a Defendant, there is not such entity
related to either of WS Funding or CashCall. ‘ .
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Read, Anaheim, California 92.806.8 WS Funding purchasee loans made by Western Sky, and
CashCall services t}re Western Sky loans pﬁrchased By WS Fl.mding.9 Upon sale of -‘a‘ Western
| Sky loarr te WS Funding, a borrower who resides m the State of Minnesota receives a Notice of
-Assignment, Sele'or Transfer of Servicing Rights which informs the Western Sky borrower that
her .loan has been prlrchased by WS Fuﬁding; and will be serviced by CashCali.lo

The S‘tate’s Dismissal of Its July 2012 Action Against Western SH

]
On July 12,2012, the State of Minnesota sent a Notice of and Order for Heanng, Order

for Prehearlng Conference -and Statement of Charges to Western Sky to determme whether
Western Sky had engaged in unhcensed consumer small loan activity in the State of Minnesota,
in violation of an Stat. §47.60, subd. 3 (2010).!! After receiving argument from Western Sky
that the State of Mirmesota did not.have personal or subject matter jurisdiction to regulate
Western Sky, and after the Department of Commerce sent an email to Irim stating “The
department has agreed that Western _Sky Financial.,. may be dismissed,” Administrative Law
Judge Eric L. Lipman issued an Order of Dismissal With Prejudice on August 31, 2012.'2 This
matter was thus presumed reso_lvedf the State recognized that Western Sky did not require a
license to make loans to consumers residing in Minnesota, and did not order Western Sky to

cease making loans to consumers who reside in Minnesota.

Compl. at 6.
o Hdatfs.
? Id. at 1119, 38"
0 4 at3s,

See July 12 2012 Notice of and Order for Hearing, Order for Prehearing Conference and

Statement of Charges, OAH Docket No. 8-1005-22937-2 (“July 2012 Notice™), attached
as Exhibit 1.

See August 31, 2012 Order of Dismissal With PreJudlce attached as Exhibit 2.
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Neaﬂy a yéar later — on July 9, 2013 — the Csmfnissioner of Commsrcé _issued_ s revised
order B holding that Administrative Judgé Lipman “does not have the authority to issue a final
decision, 1nc1ud1ng a dismissal w1th prejudlce ” and that Adrmmstratlve Law Judge Lipman’s
Order of Dismissal was a recommenda‘uon to the Comm1ssmner Assistant Commissioner
Denms Ahlers dlsmlssed the matter agslnst Western Sky wn‘hout preJudlce to reﬁhng

The Instant Lawsuit: Suing WS Fundlng and CashCall on Loans Made by Western Skv

Two days later on July 11, 2013 the State ﬁlcd Complalnt naming WS Fundmg and
'CashCall — but not Western Sky. The Complalnt seeks to apply Sections 8.31, 47. 601 53.01 et
seq., 56.01 ef seq. and 334.01 of the Minnesota Statutes to the Western Sky loans purchased by
WS Funding and serviced by C-ashCaH‘; seeks relief under the Consumer Fraud Act and' Uniform

‘D,evceptive Trade i’ractices Act; and assérts a claim for unjust enrichment.'* “'While each of the
claims is premised upon the lsans being subjé‘ct to Minnesota law,: the Complaint (rightfully)
does not allege that an& of the subject loans were consummated in the State of Minﬁesota. 6
- ARGUMENT |
~ Rule 12 of the Minhesota Rules of .Civil'Prc.)cedur'e allows a defendant to assert ‘a defense |
sf faxlure to state a clalm upon which rehef can be granted by motion as a responswe i)leadmg

A motlon to dismiss for failure to state a cla1m will be granted 1f it appears to a reasonable

B See July 9, 2013 Order of Dismiss Without Prejudiced, attached as Exhibit 3. -

4 g |
 See geherqlly Compl.

% - Id , _
7 Minn. R. Civ. P. 12.02(e). - -
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c_:ertainty .ﬁ.c.)m‘ kthe Complaint that no facts exist conéis’gent Wi;[h the Corhplaint ﬁlat couid Be""v
| introduced to support grantmg the reiief demanded in the Complainf, as a matter of law..ls.

' Althdugh the sine qua non for each of the State;s élaims is a finding that the loans whicil
fonﬁ the basis of the Complaint were consummated in Minnesota, the State does not allege this
in 1ts Complaint. Instead, it argués that gdvertising tﬁat .c'an be accessed by a consumer living ‘in
the State of Minﬁeséta,' and collection on ioahs made to é, Minnesota resident, is enough to
warrant applicati_on,of Minnesota léw. HoWever, because the loans at issue ‘here. were
chsummat'ed outside of Minnesota, Minnesota law does‘not apply. The Supreme Court of the
United States and numerous federal courts have consistently held that the Dormant Commerce
Clause, U.S. Const. art I, §8,cl 3 prohibifs'a state from regulating interstafe commerce that

» | occurs outside of ifs borders, even where a state claims to have a compelling public policy or -
éther interésts: related to such commercé. |
Moreo#rer; the assign;nent of the subject ioans to WS Funding did not transform the loans
into “Minhesota” loans: aé aslsignee, WS Fﬁnding “stands in the shoes” of Western Sky. And
CashCall’s ’subs‘equent servicing of loans that _are.not themselves subjéct to Minnesota law
| cdpn_ot, then, bring'WS Funding or CashCall within 'the State’s regulatoi'y purview.
Fiﬁally, due to its dismissal with prejudice of itsllicensing action against Western Sky, the
Staté is estdpped from suing‘ Defehdénts Qn‘the same loans that the Stat§: dete;rmi_ned it had no‘
authprity‘ovér. The State’s subsequent,‘peculiar “redo” of the dismissal ‘after nine months doeé , |
i no.t. remedy this legal cbﬁsequence. H
' For fhg reasons set forth below, the Complaint must be dismissed with prej.udiée as a

e matter of law. : - RS : : C-

\18 See Northern States Power Co. v, Franklz'n, 265 Minn. 391, 394-95, 122 N.W.2d 26, 29

(1963).
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I THE STATE’S ATTEMPT TO APPLY MINNESOTA LAW TO LOANS MADE
'OUTSIDE OF MINNESOTA IS PROHIBITED BY THE COMMERCE CLAUSE:
OF THE UNITED STATES CONSTITUTION. :
The Commerce Clause of the United States Consﬁtutipn expressly authorizes Congress to
“regulate Commerce with foreign Naﬁons, and among the several States.” Quill Corp. v. North

Dakota By and Through Heilkam, 504 U.8.298, 309 (1992). The Commerce Clause has long

been read as having a negative or dormant sweep as well. “[T]he Commerce Clauée dictates that
_ . . N .

no State may force an out-of-state merchant to seek regulatory approval in one State before

undertaking a transaction in another.” Midwest Title Loans, Inc. v. Mills, 593 F.3d 660, 663 (7th
Cir. 2010), cert. den’d, 131 S.Ct. 83 (2010), citing, inter alia, West Lynn Cr;eamery, Inc. v.
Healy, 512 U.S. 186, 192-94 (1994). The Healy Court further explains:

- Taken together, our cases concerning the extraterritorial effects of state economic
regulation stand at a minimum for the following propositions: First, the
‘Commerce Clause ... precludes the application of a state statute to

 commerce that takes place wholly outside of the State’s borders, whether or
not the commerce has effects within the State,” Edgar, 457 U.S. at 64243, 102
S.Ct. 2629 (plurality opinion); see also Brown—-Forman, 476 U.S. at 581-583, 106
S.Ct. 2080, and, specifically, a State may not adopt legislation that has the
practical effect of establishing ‘a scale of prices for use in other states,” Seelig,
294 U.S. at 528, 55 S.Ct. 497. Second, a statute that directly controls commerce
occurring wholly outside the boundaries of a State exceeds the inherent limits of
the enacting State’s authority and is invalid regardless of whether the statute’s

~ extraterritorial reach was intended by the legislature. The critical inquiry is
whether the practical effect of the regulation is to control conduct beyond the
boundaries of the State. Brown—Forman, 476 U.S. at 579, 106 S.Ct. 2080.
Third, the practical effect of the statute must be evaluated-not only by
considering the consequences of the statute itself, but also by considering
how the challenged statute may interact with the legitimate regulatory -

- regimes of other States and what effect would arise if not one, but many or
every, State adopted similar legislation. Generally speaking, the Commerce
Clause protects against inconsistent legislation arising from the projection of one
state regulatory regime into the jurisdiction of another State. Cf. CTIS Corp., 481
U.S. at 88-89, 107 S.Ct. 1637. And, specifically, the Commerce Clause dictates -
that no State may force an out-of-state merchant to seek regulatory approval
in one State before undertaking a transaction in another Brown—Forman 476
U.S. at 582, 106 S.Ct. 2080.
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Healy, 491 U.S. at 336-37, 109 S.Ct. 2;191 (emphasis _added,_ format of internal citations
modified). | |
In determining whéther éctivity occurs “whqlly outside"’ of a state, the courts are clear
that the analysis must center on where the transaction being regulated was coﬁsummated, not
other in-stat; contacts that might be uged as a “hook” to attempt justify the regulation. In Eric

M. Berman, P.C. v. City of New York,‘895 F.Supp.2d 453 (E.D.N.Y. 2012), the United States.
)

District Court for the Eastern District of New York analyzes the body of cases concerning

‘wholly extraterritorial activity as follows:

Thus, following the line that has been established in these cases, the Court looks
to where the transaction being regulated was consummated to determine
whether the application of a law impermissibly regulates extraterritorial

commerce. Cf. Regan, supra, at 1899 (noting that the extraterritoriality principle-
is concerned with “the location of the regulated behavior itself”). Quite simply, if

the transaction is consummated out of state, a state may not regulate it

without violating the dormant Commerce Clause. This is the case regardless

of whether some other aspect of the commercial activity occurs within the

state—whether it be the use of the product or service within the state, cf. Mills,

593 F.3d at 668-69; SPGGC, 505 F.3d at 193-94, the subsequent in-state sale of

the product or service, ¢f. Pharm. Research, 406 F.Supp.2d at 67-71; Abrams,

720 F.Supp. at 287—88, prior negotiations or advertising in-state that lead to

-the formation of the contract out-of-state, ¢/ Carolina Trucks, 492 F.3d at

491-92; Dean Foods, 187 F.3d at 617-19, or the fact that one of the parties is a

state resident, ¢/ Quik Payday, 549 F.3d at 1308-09; Carolina Trucks, 492 F.3d

at 489-90, a domestic corporation, ¢f S.K.I Beer, 443 F.Supp.2d at 319-20, or

has significant in-state contacts, ¢/ Dean Foods, 187 F.3d at 618-19. By the same

token, the in-state presence of one party to the transaction cannot be used as

justification to regulate the other party, cf 4.S. Goldmen, 163 F.3d at 786-87,

nor, critically to this case, can the in-state performance of a counterparty be used

to regulate the other party, ¢f Mills, 593 F.3d at 668-69; Ripley, 616 F.Supp.2d at

904-06 & n. 5. If the transaction at issue is consummated out of state, none of

these in-state “hooks” will permit a state to regulate the extraterritorial

commerce. Even a de minimis regulation may fall afoul of the Constitution. Cf. -
Abrams, 720 F.Supp. at 287-88 (holding that notice requirement for

malfunctioning vehicles, “[ilnnocuous as it is,” violated the Commerce Clause).

Eric M. Berman, P.C., 895F. Supp.2d at 483 (emph. added).
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Because the loans in question were consummated on the Cheyenne River Sioux Indian
Reservation, they are not sﬁbj ect to the ;egulatory authorify of Minne;ota, and ti;e State’s attempt
td apply Minnesota law in Counts I through VI of the Complaint is prohibited By the Dormant
Commerce Clause‘. ‘The “in—stafe hooks” that the S:[ate aftempts to apply to justify its
unconstitutional regulation, including the residency of the borrowers, do not affect the analysis.
Regardless of these “in-state hooks,” when ‘the transaction was consummated on thé Reservation,
the transaction, for Dormant Commerce Clause'purposés, occurred wholly outside the .state of
' Minnesb‘_ca.

A. The Loans At Issue Were Cohsumma_ted on the Cheyenne River Sioux
Indian Reservation, Not in Minnesota.

The ultimate question in this case, then, is to determine wher-e the loan agreements‘ that
WS Funding purchased, and which CashCall serviced, were consummated. In making that
determination, it is indisputable under Minnesota that the loan contracts that form the basis of the
- State’s claims against Defendants were all consummated on the Cheyenne River Sioux indian
Reservation.

Itisa hallmark of Minnesota law that a contract is “made” or “consummated” where the
last act necessary for its formation occurs. Fitzgerald v. Economic Laboratory, Inc., 216 Minn.
296, 12 N.W. 2d 621 (1943). The adverﬁ of the Internet .does not vary this well-settled principle.
Here, the loan contracts were consummated When_executed by Western Sky at its offices on the
Reservation. >Thus, as a matter of Mihnesota law, the loan contracts were consummated oﬁ the
Reservation | .

Consistent with the above, in FTC v. Payday Financial, LL‘C, the United States District
Court for the District of South Dakota, Central Division, found that Western' Sky’s loansAare, n-

fact, made on the Reservation:
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Here, the contract between the Borrowers and [Western Sky] appears to be

formed on the Reservation in South Dakota. “The test of the place of a contract is

the place where the last act is done by either of the parties which is necessary to
- complete the contract and give it validity. O’Neill Farms, Inc. v. Reinert, 2010

S.D. 25, q12, 780 N.W.2d 55, 59.(quoting Briggs v. United Servs. Life Ins. Co.,

117 N.W.2d 804, 807 (S.D. 1962)); see also 2 Williston on Contracts §6:62 (4th

ed.) (“[TThe general principle applicable to this and any similar question is that
- the place of the contract is the place where the last act necessary to the completion
~of the contract was done.”).

. F.Supp.3d 2013 WL 1309437 at *10. . . Whether considered under South Dakota law
, ' o )

(where the Payday Financial court is located and whose choice of law Junsprudence it must
follow, Id) or Minnesota law, the result is the same: Western Sky’s loans were consummated on
the Reservation.

In its Complaint, the State does not — and cannot — allege that the loans which form the
 basis of its Complaint were consummatéd_ in Minnesota. The borrowefs each knowingly reached
outside of Minnesota to obtain their loans, and their loan agreements clearly and repeatedly
identify the Reservation as the place where the loans are made, and the law of the Tribe as the
- controlling law. Sée generally, Payday F inancial.

Additionally, there is perhaps no better or more constitutionally sound test or framework
to determine the location of where a consumer loan is made than that set forth by the federal
government in the consumer banking context. And as that framework makes cleér, Western Sksr
loans would be deemed to have been “made” in its place of business — which is not Minnesota:

On May 13, 1998, the FDIC iésued General Counsel Opinion No. 11, InterState
- Charges By Interstate State Banks, (“GCO No. 117) interpreting § 521 (12 U.S.C.
§ 1831d). GCO No. 11 essentially adopts the “non-ministerial function” test set
out in OCC 822 with respect to the determination of which state’s interest charges

' apply GCO No. 11 provides.(p.6):
If an out-of-state branch or branches of an Interstate State Bank in a smgle
host state performs all the non-ministerial functions (approval of an
extension of credit, extension of the credit, and dispersal of loan proceeds

to a customer) related to a loan, it “makes” the loan to the customer for the
purposes of the Interstate Bankmg Statutes and the loan shall be govemed

9.
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by the usury provisions of the host state. If the three non—minis;e-rial
functions occur in different states or if some of the non-ministerial
functions occur in an office that is not considered to be the home office or

branch of the bank, the home state rates may be used.
MorEquity, Inc. v. Naeem, 118 F.Supp.2d 885, 898 (N.D. Il 2000) (quoting FDIC General

Couﬁsel 'Opinion No. 11, Inferstate Charges by Interstate Banks). |
| Judge Posner’s Opinibn for the United States Court of Appeals for the Seventh .Circuit in
Mi/dwest Title Loans, Inc. gis instructive as well. In Midwest Title Loans, Indiana sought to
regulafe loans advertised to Indiana borrowers Who then crossed the border to obtain the loans_ in
ﬁlinois. The court rejected Indiana’s attempt to project its regulatory authiority beyond its
borders, holding instead that the Comerce Clause prohibits a s;tate from régﬁlating commercial
activity in another state even when the activity has effects in the stéte aﬂerﬁpting to e)\<ert
regulatory power. See also Dean Foods Co. v. Brancel, 187 F.3d 609, 619-20 (7th Cir. 1999)
(holding that “the fact that a particular transaction may affect or impact a state does not liéense
that state to regulate commerce which occurs outside of its jurisdiction™). Whilé-that court’s
decision addressed Ioans obtained from a storefront located in Illinois, rather than from an
Internet lender with no offices in Indiana, the fact of where the loan was consummated does not
differ: it is the place where the last act necessary for formation of the contract occurred.
The loaﬁs tHat form the basis of the State’s Complaint were not consummated in the State
of Minnesotzli.i Consequently, there is no legitimate basis for Minnésofa to impose its regulatory
~ authority over fhdse loans, aﬁd the Complaint must be dismissed. |

1L FEDERAL LAW PROHIBITS THE STATE FROM APPLYING ITS OWN LAW
AND JURISDICTION TO LOANS MADE ON THE CHEYENNE RIVER SIOUX
INDIAN RESERVATION.

While not naming Western Sky as a defendant in this matter, the State nonetheless

héedlessly denigrates the ethniéity and heritage of its owner, and conflates the sovereign

10
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immunity that an Indian tribe and i_té wholly-owned subsidiaries enjoy with the Tribal member '
immunity to which Westefn Sky and its owners are entitled. |

“Congress has . . . acted consistently upon the assumption that the States have no power
to regulate the affairs of Indians on a reservation.” Williams v. Lee, 358 U.S. 217, 220 (1959)-. In

. Williams, a non-Indian Who operated a general store on the Navajo Indian Reservation filed suit
against Navajo Indians (Mr. and Mrs. Williams) in state cbqrt in Arizona to recover for goods .
sold in the stofe on crédit. Judgment was entered againét Mr. and Mrs. Willi’ams in the state mal
éourt, and the vSupreme Court of Arizona affirmed tile judgment.

The United States Supreme Court reversed, holding that, unless Corigress expressly
grants power to a étate, the state has no authority to govern the affairs of Indians on a reservation. -
Id. at 220-223. The Wiliiams court concluded its opinion by stating:

There can be no doubt that to allow the éxercise of state jurisdiction here woul'd '
undermine the authority of the tribal courts over Reservation affairs and hence

would infringe on the right of the Indians to govern themselves. It is immaterial
that respondent [i.e. the store owner bringing suit] is not an Indian.

Id. at 223; see also Puyallup Tribe, Inc. v. }Washz'ngton Game Dep't, 433 U.S. 165, 172-73
(1977): “[Ijn the absence of fedefal authorization, tribal irﬁmunity, like all aspects of tribal
sovereignty, is privileged from diminutipn by the States.” Three Affiliated Tribes of Fort
Berthold Reservation v. Wold Eng’g, 476 U.S..877, 891 (1986). |

The_ Supreme Court reafﬁrmeci_ this holding in Montana v. United States, 45l0 U.S. 544
(1981), where it furfher emphasized that state l_éw does not govern contract_s between Indians and
~ non-Indians:
To be sure, Indian tribes retain inherent sovereign power to exercise some forms
of civil jurisdiction over non-lndians on their reservations, even on non-Indian fee
lands. A tribe may regulate, through taxation, licensing, or other means, the

activities of nonmembers who enter consensual relationships with the tribe or its
members, through commercial dealing, contracts, leases, or other arrangements.

11
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Id. at 565 (emphasis addedj. ‘
The holdings in Williams and Montana arex dispositive here. As noted by the South .
‘Dakota federal court, the loan agreeménts that the State seeksf to regulate were made on the
Reser\;ation and are explicitly governed by Tribal law. Martin A. Webb—the owner and operator
of Western Sky, the fnaker of the loans—-is. a member of the Tribe. The Supréme Court has held
that its decisions and federal law confer rights on individual Indians, as weil as Tribes. “[W]hen
Congre’ss has legislated on Indian matters, it has, most often; dealt with the tribes as collective
entities. But those entities are, éfter éll, compbsed of individual Indians, and the legislation
confers individual rights. This Court has therefore held 'thét' ‘the question has always been
‘ whether the state action infringed dn thé right of reservation Indians to make their own laws and
bé ruled by them.”” McClanahan, 411 U.S. at 181 (quoting Willidﬁs, 358 U.S. at 220) (emphasis
added).
| Likewise, there is no requirement that an entity be owned by a Tribe or be incorporated
under Tribal law in order for its activities to be governed by Tribal law. Webb is a member of the
Tribe and he owns and controls the maker of the Joans — Western Sky — which is located oﬁ the
reserVation; See Payday Financial, _‘F.Supp.3d at *2. Congress has recognized the special
nature of Indian-owned .corporati'ons, regardless of where they are incofporated, by enacting'%hs%
.Indian Business DevelopmentAPro.gram to “establish and expand proﬁt—makiﬁg Indian-owned
economic enterprises.” 25 U.S.C. § 1}521 (2006). The regﬁlations to that statute restrict
part,icipation to “Indians, Indian Tribes, Indian Pa.rtne'rships_, corporations, or cooperative
associations authorized to do business under State, Federal or Tribal Law.” 25 C.F.R. § 286.3
_ (emphasi's added). Thérefore, the State’s attempt to apply Minnespta law to loans made by
Wéstér_n Sky — and later purchésed by WS Funding aqd serviced by CashCall — is no less an

infringement of Indian rights than the conduct of the Arizona courts in Williams or McClanahan.

12
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Moreover federal courts have exphcitly recognized that a corporatron may acqulre the'
racral attributes of 1ts owner and may invoke the race-based protections prov1ded to others under
federal law. See Guzdes Ltd v. Yarmouth Group Property Management, Inc., 295 F. 3d 1065,
1072 & n2 (10th C1r 2002) (holding that a corporation had standing to sue under Civil Rights
statutes where it suffered harm as a result of discrimination against an owner and employee)' :
Gersman v. Group Health Ass n, Inc., 931 F.2d 1565 (D C. Cir.1991), vacated on other grounds 7
502 U.S. 1068 (1992); Hudson Valley Freedom Theater Inc. v. Hezmbach 671 F2d 702 706
(2d Cir. 1982) Howard Securzty Services v. Johns Hopkins Hospztal 516 F. Supp. 508 (D. Md. |
1981). Of note, the Eighth Circuit, in Oti Kaga, Inc. v. South Dakota Housing Development
' | Authority, allowed a corporation to invoke and Vi'ndicate the federal Civil Rights protections of
| its Native American owners. 342 F.3d 871, 880-82 (8th Cir. 2003). The court explained that such

a position was irriportant in order to effectuate the purpose of the federal laws at issue. Id.

Similarly, in Poarier V. Soaz‘h Dakota Dept. of Revenue, 658 ‘N.W.Zd 395 .(S.D. 2003),
aff'd in part and vacated in part on other grounds, 674 N.W.2d 314 (2004), cert. denied, 541 |
U.S. 1064 (2004), the South Dakota Supreme Court relied on someb'of the t'oregoing authority to |
liold that a corporation lincorporated under South Dalcota law, rather than Tribal law, was an |
enrolled member of the tribe for purposes of tax immunity because it was owned by an enrolled\
member of the tribe and operated on tlie reservation. Id: at 403-405; see also Giedorh v. Little
. Wound Sch. Bd., 995 F. Supp. 1052, ‘1059 @.S.D. 1997) (fact that school board was incorporated
under South Dakota law did “not affect its status as an ‘Indian tribef”); ‘

In Pourier3 the South Dakota Supreme Court held that South Dakota had no power to
impose a fuel tax on a Busineés operated on a reservation by an enrolled member of .the Oglala-

Sioux tribe. 658 N.W. 2d at 397, 402-403. In so holding, the Pourier oourt relied on the United -

13
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States Supreme Court’svholding in Oklahoma Tax Commission v. Chickasaw Nation, 515 U.S.

450, 458 (1995):

[Wlhen a State attempts to levy a tax directly on an Indian tribe or its members
inside Indian country, rather than on non-Indians, we have employed, instead of a

~ balancing inquiry, a more categorical approach: Absent cession of jurisdiction or

other federal statutes permitting it, we have held, a State is without power to tax
reservation lands and reservation Indians. \

Pourier, 658 N.W.2d at 400 (emphasis added).

' Additionally, the claims set forth in Counts IV (under the Consumer Fraud Act) and (V)

(under the Uniform Deceptfve Trade Practices Act) of the S'tate’s-Complaint are premised upon

the State’s unfounded allegations that Defendants — rather than Western Sky — operated as the

“true lender.” But the State knows that to be false — as the Federal Trade Commission has

stipulated, and as the Court in Payday Financial determined:

Western Sky is owned by an enrolled member of the Chéyénne River Sioux Tribe,
is licensed by the Tribe to do business, and operates within on the Reservation
(Payday Financial, ___ F.Supp.3d at *2);

“During the entirety of a léan transaction and the entirefy of ti'xe relationships
between the Borrowers and [Western Sk};], [Western Sky] and [its] employees‘are g
located within tﬁe exteriof boundaries of the Reservation” (Id. at *3);

In a “typical” loan transaction, the “potential Borrower sends his or her
application'~ . . to [Westerh Sky], which then considers the application to
determine whether to approve the application™ (Id.)

“Lending decisions by [Western Sky] are made within the exterior bbundaries of

the Reservation. . . . (Id.)
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° ’ The loaﬁ égreements entered into between [Western Sky] and the Borrowers
| include provisions stating that fhe Tribal Court has exclusive jﬁrisdiction over
- enforcement actions.” (fd. at *4), |
While Counts IV and V rise and fall exclusively on whether the Western Sky loans were
consummated in Minnesota, to the extent that thé State endeavored to avoid a Rule 12 motion Ey'
alleged fraud or deceptive acts; its efforts were premisedvupon inaécﬁrabies which cannot bé
reconciled with acknowledged fact’tind case law.

Here, the State cénnot demonstrate that the Tribe has ceded jurisdiction to it, and there is
no federal statute permitting the State to act. Thus, the State has no authority to reéulate the loans
made by Western Sky — including upon assignment. “Enforcefnent actions [liké the present |
action], unlike criminal prosecutions, are ‘suits’ to which federally recognized Indian nations are
- immune. Indian nations and their members are subject to nondiscriminatory application of
state and federal criminal laws for their conduct off Indian lands, Mescalero .Apache Tribé V.
Jones, 411 U.S. 145, 149-49 (1973), but they cannot be forced in American courts to respond
to civil suits, and enfof;ement actions are ci'vil suits.” Colorado v. Cash Advance, Case No.A
05cv1143 (Feb. 14, 2012) (citing Cash Advance v. State ex rel. Suthers, 242 P.3d 1099, 1108
(Colo. 2010) and Oklahoma ‘T ax‘Comm 'n, 498 U.S. at 51071 1) (emphasis added). -

III. "BECAUSE THE WESTERN SKY LOANS WERE NOT éUBJECT TO .
’ MINNESOTA LAW WHEN MADE, THEY DID NOT BECOME SUBJECT TO

MINNESOTA LAW UPON ASSIGNMENT.

Usury is a static condition: If a contract is not usurious when it is fr;adé, it cannot .becomé
usurious later. See Linne v. Ronkainen, 228 Minnesota 316, 319, 37 N.S.2d 237, 239 (Minn.
'1949); see also, Egbert v. Peters, 35 an 312, 29 N.W.134; Strickland v. First State Bank, 162 .

‘Minn. 235, 239, 202 N.W. 727,729. For that reason, assignment of a contract cannot render it
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usurious: -Minnesota law holdé that an ‘assignment operates te place the assignee in the shoes of
the assignor, and provides the aseignee with the same legal rights as the assignor had beforei '
assignment. Illinqis Fa}‘mers Insurance Co. v. Glass Service Co., 683 N.W.2d 792, 803 (Minn.
| 2004.) “Contractual righfs and duties are gehe;ally assignable, including the rights to receive
payment on debts, obtain non-monetary performance, and recover damages.” Mountaiﬁ Peaks
Financial Services, Inc. . Roth-Steffen, 778 N.W.2d 380, 385 (Mlnn App. 2010). |
In light of the above, the mere fact of assignment (to a non-Minnesota defer:dant, no less) .
does nof rer;der the loans suddenly subject to Minnesota law. See generally Fed. Deposit Ins.
Corp. v. Lattimore :and Corp., 656 F.2d 139, 148-49 (Sth Cir. 1981)} (;‘The non-usurious
character of a note should not change when the note changes hands.”); see also Nichols v.
Fearson, 32 U.S. 103, 109, 8 L. Ed. 623 (1833) (referring to this as one of the two “cardinal ruies
in the doctrine of usury;’). The Fifth Circuit’s opinion in Lattimore is instructive. In that case, the
Fifth Circuit concluded that Tennessee’s interest rate limit of 10% Would not apply because a-
“transfer of a pre-existing debt to a national bank does not cause the National Bank Act to
mandate the applicétion of the usﬁry law of. the state where the national bénk is located.”
Lattimore, 656 F.2d at 147. Likewise, the transfer of the pre-existing loans to CashCall does not
mandate the applicaitioﬁ of the usury law of the state (here, Minnesota) where the consumers are
located. This is especially true where a consumer knowingly consented to the sole application of
another jerisdictioﬁ’s laws, in this case the law of the Cheyenne River Sioux Tribe. (See, e.g.
Payday Financial at 18.) Ih simple terms, a loan car;nof be considered usurious unless it was
usurious when it wes made, and Western Sky’s loans do net vielate the usury laws of Min;lesota

or any other state.
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7 Taking assignment of Western Sky loans can only eonceiVably provide a basis for action

against Defendants if those loans were usurious at the time Western Sky made them. And to be

 sure, they were not. Therefore, because the loans were not usurious when made, they cannot
" now be deemed to violate the interest rate limit set forth in the Minnesota Usury Statute merely |
because Western Sky assigned them to WS Funding.

' IV. ' THE STATE IS ESTOPPED FROM FILING SUIT ON THE UNDERLYING

LOANS, AS IT DISMISSED ITS OWN ACTION AGAINST WESTERN SKY-
WITH PREJUDICE.

Nearly a year prior to the filing of this actioh, the State brought an action against Western
Sky, alleging that Minnesota’s licensihg and usury laws applied to loans made by Western Sky.”*

The State was ﬁilly aware of Western Sky’s lending and its assignment of loans to WS Funding,

| yet the State did not order Western Sky to cease making loans, or selling'loans to WS Funding.
Instead, it dlsm1ssed the action with prejudice. Desplte the State s later attempts to convert that

dismissal to a “without prejudice™ dismissal, that action bars the State from pursumg the same

- e

A.  Collateral Esteppel bars the State from pursuing this action because it was
determined that Mlnnesota law does not apply to the Western Sky loans in the
previous action. '

The doctrine of collateral estoppel is well-established under Minnesota law, and it

“precludes the relitigation of issues which are both identical to those issues already litigated by

the parties in a priof action and necessary and essential to the resulting judgment.” Ellis v.

* Minneapolis Conim’n on Civil Rights, 319 N.W.2d 702, 704 (Minn. 1982). Collateral estoppel

_ may be apphed where four elements are met:

(1) the issue was identical to one in a prior adJudlcatlon (2) there was a final
judgment on the merits; (3) the estopped party was a party or in privity with a

19 See July‘~12_, 2012 Notice, attached as Exh 1.
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palty to the prior adJudlcauon and (4) the estopped party was given a full and falr
opportunity to be heard on the adjudlcated issue: »

Id; see also Kaiser v. Northern States Power Co.,_353_N.W.2d‘ 899, 902 (Minn. 1984). The |
Supreme Court has also said that it will not “rigidly atpﬁly collateral estoppel” aﬁd will not apply
itif itwould “work an injustice on the pa._rty‘ to be estopped.” St.atg.v. Lemmér, 736 N.W.2d 650,
659 (Minn. 2007); Each of thé elements of collateral estoppel is met here. | |

First, thg determinative issue here is the same és the basis t‘or the dismissal of the prior
| actién. That is, the State égreed that it did not have personalror subject matter jurisdit:tibri to
A regulate loans made by Western Sky, andvon that basis the claim was dismissed. See August 3_1_,
'2012 Order of Dismissal With Prejudice, attachevd as Exh. .2. The game‘issue is presented in this
case, as discussed above. | |

Second, there ,wla‘s a final judgment on the merits in the prior decision, which was-
dismissed with prejudice. The State’s later attempt to convert the with préjudice dismissal to one
without prejudice is not valid. This case is similar to the issue confronted by the Minnesota '
Supreme Court in vEllz's, in which the party held that there was nt> final judgment in a prior case.
The Supreme: Court etcknowlcdged that “as a general rule, a verdict does not operate as an
estoppel until it become a Judgment ” however, exception to that general | rule havé been
recogmzed where the parties have acqu1esced in the verdlct and where, through the lapse of tlme' :
or other cause, a motion for a new trial or arrest of judgment cannot be granted;” Ellis, 319
: N.W.2d at 704 (internal qltotations omitted). Here, the State acqﬁiesced in the prior dismissal,
and then waited more than nine months to try to convert that with prejudice dismissal 'intb a.
without prejudice dismissal. It could not do so under the law. Minn. Stat. § 14.59 provides th_até
- contested caéen can be vinforr'nally Adisposed of by consent, agreemer-lt; settlement-:)r' arbit'rétion

T

between the parties. The State and Western Sky came to an agreement to dismiss this prior action
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with prejudice and promptly submitted their consent and 4agreement to the decision-maker. That
pr'oce;iure is provi&ed for by Mlnn Rules p_t.. 1400.5900. As such; any further proceedings were
to be ca;ncelled and no fﬁrther report or recommenda-tion could be filed by the Department. 21
" Mion, Prac., Administrative Prac. & Proc. § 9.20 (2d ed.).

| Third, the State and the Commiss»ionerI of Commerce were parties to the prior action and
are the plaintiffs in this actién. Thus they are estopped by fhe decision in the prior action. Whilé |
the elements of collateral esfoppel do not require that the defendant be the same party, it does
bear noting that, by the State’s own édmiséion; the Defendants in this action are in privity with
the defendant in the prior action aé well. As the assignee of the loans made by Western Sky, the -
defendants have assumed all legal rights that Western Sky had with respect to those loans. [

~ Farmers Ins. Co. . Glass Serv. Co., 683 N.W.2d 792, 803 (Minn. 2004). |

Finally, the State had a full and fair opportunity to be heard on this issue. As the plaintiff
in the prior action, the State asserted jurisdiction to %egulate these loans. But, when challenged, it
agreed that jurisdiction was lacking: The State is bound by that decision.

The State’s action against the Defendaﬁts here cannot proceed if thé State does not have
jurisdiction to regulate the loans at issue. Because in a prior case thé State determined it did not
have such jurisdiction, it is barred from relitigating that issue here. There is né injustice against -
the State in applying collateral estoppel to its clai;ns. There is no injustice to the State in
preventing it from exercising regulatory juriédiction that it does not have. Moreover, there would |
be injustice to Defendants if collateral estoppel is not applied. As the assignee of Western Skyfé'
loans, they xélied on thé State’s agreement and with prejudice _disrrﬁssal of the prior cése in

continuing to take assignments of Western Sky’s loans. The State’ should not be allowed to
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change its mind and seek to hold them liable under these circumstances. As a result, the case

must be dismissed.

B. The State’s claims are also barred by res judicata, which prohibits it from splitting
its claims into a new action.

Collateral estoppel bars a party from re-lifigating specific issues that were determined in
a prior action. Res judicata, however, addresses the “circumstances giving rise to a claim and
precludeshsubsequent litigation — regardless of whether a particular issue or legal theory was
actually litigated.” Hauschildt v. Beckingham, 686 N.W.2d 829, 840 (Minn. 2004). As the
Supreme Court describes it:

Res judicata is a finality doctrine that mandates that there be an end to litigation.

Dorso Trailer Sales, Inc. v. Am. Body & Trailer, Inc., 482 N.W.2d 771, 773-74

(Minn.1992). Under res judicata, a party is “required to assert all alternative

theories of recovery in the initial action.” Id. at 774. Res judicata not only applies

to all claims actually litigated, but to all claims that could have been litigated in
the earlier action. State v. Joseph, 636 N.W.2d 322, 327 (Minn.2001).

Id. Thus under the doctrine of res judicata, not only is the State barred from re-litigating the |
specific is.s'ue of its jurisdiction to regulate the loans made by Western Sky and assigned to and
serviced by the current defendan{s. But it is also barred from bringing any additional claims
based on the circumstances of those lqans, such as‘ its claims under the consumer protection laws,
which allv arise from the same set of facts.

Res judicata applies if fém elements are met: Res judicata applies as an absolute bar fo a
subsequent claim when (1) the eatlier cléim involved the same éet of factual circumstances; )
the earlier claim involved the same parties or their privies; (3) there was a final judgment on the
merits; (4) the est_opped party had a full and fair opportunity to litigate the matter. Hauschildt, |
686 N.W.2d at 840. All four prongs are met hére. |

Firét, the earlier claim agéinst Western Sky arises from the exact same set 9f factual |

" circumstances — the making of the loans at issue to Minnesota residents. The test here is not
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whether the second acﬁon‘involvcé the exact samé legal theories, but whether the claims “arise
| out of of the same set of factual circumstances. Hauser v. Mealey; 263 N.W.2d 803, 807 (Minn. .
1978); The test used to evaluate this prong is “whether the same evidencé will sﬁstain both ‘
actions.” Hauschildt, 686 N.W.2d at 840-41 (quoting McMenomy v. Ryden, 148 N.W.2d 804,
804 (Minﬁ. 1967)). The evidence required here is the same that would have been required in the
| State’s éarlief action against Western Sky — that is, the facts and cifcumstances regafding the
solicitation and making of the loans at issue and the terms of those loans. Thus all of the cTaims
. the State bringé in this action could have beeﬁ brought in thé prior action.

Second, the earlier claim involved the same parties or their privies. Tﬁe State and the
Commissioner of Commerce are the plaintiffs in both actions. And, as explained above, as the
assignee.of Western Sky’s loans, the defendants have assumed all the legal rights and obl.igation's
lWestem Sky had and therefore are in privity with it.

Third, also as explainediabove, there was a with prejudice dismissal of the earlier action,
which operates as a final judgment on the merits. And fourth, the State had the full and fair
oppoﬁmﬁty to litigate all its claims in that action. . |

The doctrine of res judicata exists to prevent the type of piecemeal litigation strategy the
‘State is pursuing here. The State, just like any other party, muét bring all its claims arising out of
the ﬁnderlying loans in a. Single action. When the first action was dismissed with prejudice, the
State became barred from -stafcing another action arising out of the same circumstances. Thus this
case should be dismissed. | |

CONCLUSION

If the State wishes to preclude its residents from using the Int;rnet to avail themselves -_of

loans madé outside of Minnesota, it must look to the United States Congress to enact legislation

barring such interstate commerce. The State’s present effort to apply Minnesota law to loans
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consummated outside of Minnesota is plainly unconstitutional. For the reasons set forth above,

the Complaint must be dismissed with prejudice.
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