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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF OKLAHOMA 
 

KEITH CRESSMAN,  

 

                    Plaintiff, 

v. 

 

MICHAEL C. THOMPSON, in his official 

capacity as Secretary of Safety and 

Security as the Commissioner of Public 

Safety for the State of Oklahoma; et al., 

 

                     Defendants. 

 

 

 

Case No. CIV-11-1290 

 

DEFENDANTS THOMPSON AND RICK’S MOTION 

FOR SUMMARY JUDGMENTAND COMBINED BRIEF IN SUPPORT 
 

COME NOW Defendants in this case to file their Motion for Summary Judgment.  

In support of this motion, Defendants would show this Court the following: 

THOMPSON AND RICK’S MOTION FOR SUMMARY JUDGMENT 

CONCISE STATEMENT OF UNDISPUTED MATERIAL FACTS 

1. Prior to January 2009, the State of Oklahoma=s official or standard license 

plate, like most states, had the State=s name across the top and then a combination of 

letters and numbers allowing for ownership of the vehicle to be determined for tax, law 

enforcement, and public identification purposes. (Ex. 1, p. 70, ln. 19-25; Ex. 2). 

2. For well over a decade, the state=s standard license plates had borne the 

slogan ANative America@ along with the Osage Shield which also appears on the State=s 

flag, both celebrating the State=s rich Native American history and culture. (Exs.2, 3 and 

4). 
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3. The name AOklahoma@ comes from a Choctaw word meaning Ared people.@ 

(http://en.wikipedia.org/wiki/Oklahoma).  

4. In Oklahoma, when a motorist purchases a vehicle they are given the option 

to obtain either the state=s official license plate, a specialty license plate, or a personalized 

license plate. The official license plates are taxed annually at between $85 and $15 

depending on the age of the vehicle (47 O.S. ' 1132), with the specialty and personalized 

license plates taxed at the standard tax rate plus an additional tax between $8 and $38, 

depending on which specialty license plate the motorist chooses. (47 O.S. ' 1135.1- ' 

1136).  The extra taxes assessed for the specaility tags go to fund a variety of 

organizations and groups.  (§ 1135.5).  See also, http://www.tax.ok.gov/motvehfees.html. 

(Ex. 12). 

5. Then, each year thereafter, motorists are required to pay taxes annually on 

each vehicle they own, receiving a sticker to place on the original tag indicating that they 

have paid their taxes on that vehicle for that year. (47 O.S. ' 1132).  

6. In addition, motorists have the option of obtaining a different license plate 

each year, choosing from either the official state license plate with a different set of 

numbers and letters, or choosing from one of the many specialized or personalized 

license plates, againB  taxed at an additional rate. (47 O.S. ' 1132, ' 1132.4, ' 1135.1- ' 

1136).  

7. Sometime in 2007, the Oklahoma Legislature decided to form a task force, 

called the Oklahoma License Plate Design Task Force to address public safety concerns 
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because many of the state=s standard license plates were Afading, making them difficult to 

read.@ (Ex. 3; Ex. 9). 

8. The Task Force decided that since they were going to update the state=s 

standard license plates for public safety reasons, it was also a great opportunity to 

Arebrand@ the state=s image on the State’s official license plate. (Ex. 3). 

9. Apparently the slogan ANative America@ was a successful marketing tool 

for the state, but it seemed that people outside the state did not really understand the 

symbolism of the Osage Shield. (Ex. 2; Ex. 3). 

10. One of the members of the Task Force stated in a Senate Press Release that 

AOur tags are really like billboards for our state, so we want to update the design to 

something that will better market Oklahoma as a tourist destination while also making 

sure public safety needs are met.@ (Ex. 3). 

11. That Senate Press Release also reported that: 

At Tuesday=s task force meeting at the State Capital, officials with the 

Department of Tourism and Recreation presented about 26 different tag 

design prototypes, with the task force members narrowing it down to five 

choices.  There are two different versions of a tag depicting the Guardian 

statue, which sits atop the State=s Capitol=s dome.  Another tag depicts a 

cowboy doing rope tricks.  There are also two variations of a tag depicting 

a statue of a Native American shooting an arrow into the sky, which stands 

in front of Tulsa=s Gilcrease Museum. 

 

At this point, Tourism will refine those designs, and ultimately they=ll be 

placed on their website so that the public can give their input on the 

selection.  We=ll also have the input of the Governor, Department of Public 

Safety and others.  My hope is that we=ll have the new tag selected and 

available to the public in early 2009,@ [Senator] Jolley said. 
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(Exs. 3 and 11). 

 

12. The Task Force met again on December 31, 2007.  A Progress Report from 

that meeting states that: 

Pursuant to the provisions of Senate Bill 748 a new section of law was 

codified (47 O.S. Section 1113.3) that created the AOklahoma License Plate 

Design Task Force.@  The task force was supported administratively by the 

staff of the State Senate with assistance from the Tax Commission, the 

Department of Public Safety and the Department of Tourism and 

Recreation.  The charge of the task force was to choose the design of a new 

official Oklahoma license plate.  Issuance of a new plate will require 

authorization by the Legislature. 

 

(Exs. 5 and 9). 

 

13. The Progress Report also summarizes the task forces meetings on 

November 6, 2007, and November 27, 2007, then reports that: 

Also at this meeting, the representative from the Department of Public 

Safety stated that their only remaining concern would be that the fonts for 

display of the assigned license plate numbers and letters be established in a 

method by which law enforcement personnel could clearly distinguish the 

difference between such letters and numbers.  In addition, the 

representative from the Oklahoma Tax Commission expressed a few 

concerns regarding associated administrative issues. Primarily, he was 

concerned about having sufficient notice and lead-time to obtain inventory 

and subsequently implement the issuance of a newly designed license plate. 

 

At the conclusion of the meeting the Department of Tourism and 

Recreation was asked to commence planning for the future display of the 

selected design proposals on their website in a manner that will allow the 

general public to participate in the selection process and to contact the 

various artists involved in submitting the proposed license plate redesigns 

for the purpose of seeking copyright permission.  

 

(Exs. 5 and 9). 
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14. The Plaintiff, Keith Cressman, is a non-Native American, non-practicing 

lawyer and a Methodist minister. (Ex. 1, p.6, ln. 11-14; p.7, ln. 1-25; p.96, ln. 10-11). 

15.  He has testified that he first learned that the state was changing its official 

or standard license plate Asometime in 2008@. (Ex. 1, p.38, ln. 14-25). 

16.  He says that he believes that he first started forming his objections to the 

new design in August 2008, when he read a newspaper article from the Tulsa World. (Ex. 

1, p.39, ln. 2-25). 

17. He testified in his deposition that the Tulsa World article showed the design 

chosen by the Legislature and an explanation of the design stating that the addition of the 

image was based on the Sacred Rain Arrow sculpture by Allan Houser which sits in front 

of the Gilcrease museum, and giving a description of the legend that inspired Houser in 

creating the statue. (Ex. 1, p.50, ln. 12-25; p.51, ln. 1-25; p.53, ln. 19-25; p.109, ln. 11-

25; Ex. 10). 

18.  He says that he then did online research from websites about the sculpture. 

(Ex. 1, p.54, ln. 1-20; p.65, ln. 4-25; p.66, ln. 3-11; p.111-112). 

19.  He also discovered that Allan Houser was a Christian. (Ex. 1, p.68, ln. 6-

11). 

20.  In January 2009, the state started issuing the new license plates containing 

the Native American in a kneeling position, with a bow and arrow. (Ex. 6). 

21.  Cressman has testified that he first went to the Oklahoma Tax Commission 

motor vehicle division on December 7, 2009. (Ex. 1, p.14, ln. 14-24). 
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 22. He states that upon entering the Tax Commission, there was a waiting area 

and different windows where clerks were working. (Ex. 1, p.16, ln. 19-25). 

23. Cressman claims he talked to a male clerk telling him Athat the license plate 

tag displayed a religious symbol and [he] didn=t want to display that on [his] car and 

[was]there a way [he] could cover it instead of having to display it.@ (Ex. 1, p.17, ln. 2-8). 

24. He did not ask the clerk if he could have a specialized or personalized 

license plate for the cost of the official license plate. (Ex. 1, p.17, ln. 12-25; p.18, ln. 1-

19; p.20, ln. 11-16). 

25. He does not remember if he talked with anyone else at the tax commission, 

but does recall that the tax commission clerk suggested he go to the Oklahoma 

Department of Public Safety and talk with them about whether or not he would actually 

get a ticket if he covered the image. (Ex. 1, p.21, ln. 1-25). 

26. He has testified that he then drove to the Oklahoma Department of Public 

Safety and asked to speak with someone about covering up the image on the license plate, 

and if that would be a violation of the law. (Ex. 1, p.22-23). 

27. He says he gave the receptionist his name and sat down to wait.  After a 

while a woman named Paula came out that took him back to her office. (Ex. 1, p.23). 

28. He understood that she was a hearing officer, but claims he did not 

understand at that time that she only dealt with drivers license issues. (Ex. 1, p.24, ln. 1-

25). 

Case 5:11-cv-01290-HE   Document 95   Filed 12/02/13   Page 12 of 50



7 

 

29.  He claims that he Aexplained to her that the new image on the plate at the 

time was one that ... in [his] opinion, depicted someone praying and that [he] did not 

agree with that as far as [his] religious beliefs and that [he] would like to be able to cover 

the B the symbol.@ (Ex. 1, p.25, ln. 1-18; p.25, ln. 1-8). 

30. He says that she Athen went about the task of determining whether or not 

[he] actually would be in violation of state law and would [he] likely be ticketed if [he] 

covered up the image.@ (Ex. 1, p.26, ln. 20-24). 

31. He claims she first looked in some statute books she had in her office and 

determined that covering up his license plate could violate those statutes. (Ex. 1, p.27, ln. 

11-21). 

32. He says she then called someone in the Oklahoma Highway Patrol to find 

out if they were enforcing that particular statute, and that she was told that if he covered 

the image he would probably get a ticket. (Ex. 1, p.27, ln. 23-25; p.28, ln. 1-25; p.29, ln. 

1-25). 

33. However, Cressman admits that Paula Allen never told him that she was 

responsible for interpreting and administering regulations that pertain to license plates 

(Ex. 1, p.31, ln. 9-15), that he does not recall if she explained to the person on the other 

end of the phone call to the OHP why he wanted to cover the image (Ex. 1, p.29, ln. 2-

17), he only heard her side of the phone conversation (Ex. 1, p.28, ln. 13-25), and admits 

that he never asked anyone for an accommodation so he could cover up the image, and 

not get a ticket.(Ex. 1, p.30, ln. 8-11; see also  Ex. 14). 
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34. Paula Allen has testified that she has never met the man at the deposition 

representing himself as Keith Cressman. The man she recalls coming to her office was an 

African-American with gray hair. The Keith Cressman at the deposition was not African-

American. (Ex. 7, p.8, ln. 7-23). 

35. She has testified that a man representing himself as Keith Cressman (who 

was African-American) came into her office and said he wanted to cover the image on his 

license plate telling her that Aaccording to his beliefs, it was against his religion.  He said 

he only worshiped one God.  There was only one God and the one true God was his.@ 

(Ex. 7, p.9, ln. 2-25; p.13, ln. 19-25 and p.14, ln.1-7). 

36. She has sworn that she told him she did not know if he could cover up the 

image or not, but she would try to find out. (Ex. 7, p.14, ln. 11-21).  

37. She says that she called the Oklahoma Highway Patrol Chief=s office and 

talked to the Chief=s secretary who called a trooper on duty. (Ex. 7, p.17, ln. 9-25; p.18, 

ln. 1-25; p.19, ln. 1-18). 

38.  The trooper told her that if someone covered the image they Acould 

possibly get a ticket.@ (Ex. 7, p.19, ln. 8-12). 

39. She did not have any statute books in her office so she asked her supervisor 

across the hall if she knew which statutes would be violated if someone wanted to cover 

up the image on the license plate.  Her supervisor looked up some statutes, wrote them on 

a sticky note which she then handed to the man claiming to be Mr. Cressman. (Ex. 7, 

p.15-17). 
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40. She never told either the Chief=s secretary, the OHP trooper the secretary 

called, or her supervisor, why the man wanted to cover the image. (Ex. 7, p.15-19). 

41. Paula Allen, was a Drivers License Hearing officer for DPS, whose job 

duties included assisting individuals who had lost their drivers licenses. She has never 

had the responsibility of interpreting and administrating regulations or law that pertain to 

license plates, and she has never had the authority to interpret and establish policy or 

procedure for DPS or the OHP. (Ex. 7, p.24, ln. 13-25).  

42.  Cressman does not think the State of Oklahoma is trying to establish a 

religion (Ex. 1, p. 51, ln. 13-16), instead, defines his objection to the Native American as 

follows: 

The B the person B the depiction on the plate is a picture of somebody 

praying.  It is a religious message.  The content of that religious message is 

in contradiction to my religious faith.  And the State of Oklahoma is forcing 

(pg. 52) me to make that speech, that depiction, that presentation of a faith 

other than my own and to put that depiction on my personal property.  I do 

not want to make that B I do not want to say that.  I do not want to say what 

that image says, and B and so I'm refusing to do so.  That is not my faith.  It 

is a faith statement, and I won't put it on my car.  You know, I have options, 

and as soon as I can change it off my car.  

 

(Ex. 1, p.51, ln. 17-25 and p.52, ln. 1-9). 

 

43. Cressman understands that the State chose the image to make it more 

attractive looking and that the State=s purpose was to market itself as Native America (Ex. 

1, p.58-59), he does not wish to protest the State=s message that Oklahoma is Native 

America. (Ex. 1, p. 89, ln. 1-3; see also, Ex. 11). 
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44. Cressman then hired an attorney to represent him.  That attorney sent a 

Letter dated March 10, 2010, to the Oklahoma Attorney General=s office, the 

Commissioner of the Department of Public Safety, and the Chief of the Oklahoma 

Highway Patrol. (Ex. 8). 

 45. In that letter, his attorney explains Cressman=s objections and states that: 

As a result of the ordinance, and his conversation with Allen and 

assurances from the highway patrol, Cressman has not covered up the 

image of the Native American on his license plate for fear of arrest and/or 

citation.  Instead, Cressman has continued to pay extra money and use a 

vanity plate in order to avoid expressing a message contrary to his religious 

beliefs.  

 

(Ex. 8, p.2, last ¶). 

 

46. After getting no response from the State officials, Cressman filed a lawsuit 

on November 2, 2011, against Michael Thompson in his official capacity as the 

Commissioner for the Oklahoma Department of Public Safety, and against Paula Allen, 

in both her individual and official capacities.[Doc. 1, Style of the Case and ¶¶s 9 and10].  

47. Along with his original Complaint, Cressman also filed a Motion for 

Preliminary Injunction, asking the District Court to stop both Thompson and Allen from 

enforcing two Oklahoma statutes: 47 O.S. ' 4-107 and 47 O.S. ' 1113 which Cressman 

claims are the Ado not obscure@ the State license plate statutes. [Doc. 3]. 

48. Plaintiff then filed an Amended Complaint on February 16, 2012, making 

the same claims that were in his original Complaint, but adding three Tax Commissioners 

(Thomas Kemp, Jr., Jerry Johnson, and Dawn Cash) and the Chief of the Oklahoma 
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Highway Patrol, Kerry Pettingill, all sued only in their official capacities. [Doc. 20]. 

49. In his Amended Complaint he kept the same allegations against Thompson 

in his official capacity and against Allen in both her official and individual capacities, 

claiming she was a ALicensing Services Hearing Officer for the Oklahoma Department of 

Public Safety@ who was Aresponsible for interpreting and administrating regulations that 

pertain to license plates, including 47 O.S. ' 4-107 and 47 O.S. ' 1113.@ [Doc. 20, ¶ 20]. 

50. The Amended Complaint alleges that Oklahoma=s official license plates 

contain a modified version of a statue by Allan Houser that depicts a Native-American 

holding a bow and arrow, with the arrow in the drawn position. [Doc. 20, ¶19; Ex. 1- 

Cressman Depo., p.74, ln. 1-6 AIt is not a replica like a photograph would be.@; p.75, ln. 

3-7 Athe bow is at a more downward angle@ than the actual statue; Cf. Ex. 6 with Ex. 10]. 

51. His Amended Complaint alleges that the Native-American image on the 

state=s official license plate violates his religious beliefs and right to Anot speak@ about a 

message he views as religiously objectionable claiming the image is a replica of Allan 

Houser=s statue the ASacred Rain Arrow@ which sits outside the Gilcrease Museum in 

Tulsa, Oklahoma, and that the artist=s inspiration for the statue came from a Native-

American legend which depicts Aan Apache warrior who was selected in a time of 

drought to shoot a sacred rain arrow into the heavens in order to bring his people=s 

prayers for rain to the >spirit world= so that they would get rain.@ [Doc. 20, ¶¶ 22-24].  

52. He claims that as a Christian, he Acannot endorse, express agreement with, 

or communicate approval of, pantheism (the belief that God and nature are identical), 
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panentheism (the belief that God exists and interpenetrates every part of nature), 

henotheism (the beliefs that one god exists while accepting the existence or possible 

existence of other deities), polytheism (the belief that multiple deities exist) or animism 

(the belief that souls or spirits exist not only in humans but also in animals, plaints, rocks, 

and other natural phenomena).@ [Doc. 20, ¶ 16]. 

53. Cressman claims that even though the state of Oklahoma provides motorists 

with the option of purchasing a personalized (47 O.S. ' 1135.4) or specialized license 

plate (47 O.S. ' 1135.1, ' 1135.2, ' 1135.3, ' 1135.5, ' 1135.6, ' 1135.7, ' 1136), 

because such other license plates have an higher Atax@ associated with them, then such 

additional Atax@ or Afee@ violates his First Amendment rights Ato not speak@ under the Free 

Speech clause about a religion he finds objectionable. He also claims such violates the 

Free Exercise clause. [Doc. 20, ¶ 43, 50-54). 

54. Cressman requests this Court for one of two remedies; he wants either (1) 

an order by this Court to the Tax Commissioners requiring them to provide him a 

personalized or specialty license plate at the same tax rate as the official license plate, or 

(2) he wants this court to issue an injunction against the Department of Public Safety 

Defendants preventing them from enforcing 47 O.S. ' 4-107 and 47 O.S. ' 1113, as 

applied to him. [Doc. 20, ¶ 50-54 and PRAYER FOR RELIEF]. 

55. Cressman alleges that A[f]or fear of arrest and punishment, [he] has not 

covered up the image of the >Sacred Rain Arrow= sculpture@ and that A[t]he fear of arrest 
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severely limits [his] constitutionally-protected right to be free from compelled messages.@ 

[Doc. 20, ¶¶s 53-54]. 

56. The Tenth Circuit dismissed Paula Allen in her official capacity and this 

Court dismissed her in her individual capacity on November, 20, 2013, granting her 

qualified immunity. (10
th

 Circuit, Case No. 12-6151, Doc. 01019071337, dated 

06/12/2013; and [Doc. 89]). 

DEFENDANTS’ JOINT BRIEF IN SUPPORT OF SUMMARY JUDGMENT 

PROPOSITION I: DEFENDANTS ARE ENTITLED TO SUMMARY 

JUDGMENT 

 

 Cressman claims he wants either to cover up the image on the standard tag, or else 

be provided a specialty tag at the same cost as the standard license plate.  He claims he 

does not have a preference. (Ex. 1, p.76, ln. 8-18).  Specifically, he claims his objection 

to the image Ais that it is a religion other than [his] own.  And as a religion other then 

[his] own, the State shouldn’t require [him] to put it on [his] vehicle and have it appear as 

if [he] agrees with that statement because its on [his] vehicle.@ (Ex. 1, p.87, ln. 21-25; 

p.88, ln. 1).  In his opinion, the State should not put anything on the State=s official 

license plates that would be religious in nature because Athat would be ... the safest, most 

respectful way for the State to proceed.  That way, we would be sure that people of all 

faiths would be able to be included in the state and not excluded by an official state 

symbol that they are required to put on their property.@ (Ex. 1, p.59, ln. 6-8; p.60, ln. 

1-11; see also, p.56, ln. 2-4 -( AI don=t want any symbols on my license plate that would 

Case 5:11-cv-01290-HE   Document 95   Filed 12/02/13   Page 19 of 50



14 

 

cause me to violate my own personal religious beliefs.@)).  He agrees that symbols are all 

around us and that not everyone would look at the image on the license plate and believe 

it to have a religious meaning. (Ex. 1, p.55, ln. 1-25).  It is also clear to him that the State 

did not choose the image in order to establish a religion (Ex. 1, p.51, ln. 13-16), but rather 

it was chosen because Athey wanted an attractive looking license plate that would present 

Oklahoma well@ (Ex. 1, p.58, ln. 21-25, p. 59, ln. 1), and that they wanted to market the 

State=s Native American history and culture. (Ex. 1, p.69, ln. 24-25; p.70, ln. 1-25; p.71, 

ln 1).  He also understands that driving in Oklahoma is a privilege and not a right, and 

that the State has the power to regulate traffic on its highways. (Ex. 1, p.69, ln. 15-23). 

Even though Cressman claims no Apreference@  to either covering the image on 

his tag or else being provided a specialty tag at the same cost as the standard tag, when 

asked if he would be happy with just a plain white tag, he responded AIf it were 

individually just for me, I would not be [happy] because that would establish a stigma.@ 

(Ex. 1, p.78, ln. 7-25). 

Q. Say there -- a plain plate was available to you with nothing on it but 

numbers, and it was available to any and all persons who have a religious 

objection to the official license plate.  Would you be happy with that? 

A. I think that would probably still establish a stigma, because it would be a 

religious basis for the objection.  And if it were broader, so that it 

were -- blank for whatever reason, then that would seem acceptable. 

 

(Ex. 1, p.78, ln. 16-25). 

 

 If given the choice of which specialty tag he would choose at the same cost as the 

standard tag, he would want the ones he currently has on all his vehicles, the AIn God We 
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Trust@ ($15 extra – see Ex. 13) and the two state school (OU and ORU- $34 or $35 extra) 

specialty tags (Ex. 1, p.77, ln. 2-13), because Alicense plates are -- are expressions of -- of 

the driver, so it would need to be one that was an expression of -- of [himself].@ (Ex. 1, 

78, ln. 2-6).  When asked what exactly it is that he wants from the State of Oklahoma? He 

responded: 

A. There are some options.  Bottom line is, I no longer want to be forced to 

make a statement that is a religious statement that is against my personal 

beliefs. 

Q. Okay. At an extra cost? 

A. Without being penalized for exercising my freedom not to make that 

speech. 

Q. Okay. That=s a fair statement that I just added on; right? 

A. The way I worded it, because it=s not just fees, but I think if it included a 

stigma with something like a uniquely blank plate or something that said, 

oh, this person is a -- religious holdout or something, then I think that 

implies a stigma.  So without the stigma. 

 

(Ex. 1, p. 105, ln. 13-23). 

 

However, the evidence before the Court indicates that Cressman does not really 

want to cover the image on the standard tag in order to make a Ado not make me speak 

about a religion other then my own@ statement, or to protest the state=s message that the 

state is an attractive tourism destination because it is ANative America@ (Ex. 1, p.88, ln. 

13-25; p.89, ln. 1-3). If he did want to make a protest statement, he would have not 

purchased the specialty tags he currently has on his vehicles, and instead, purchased the 

standard tag and covered up the image. (See Ex. 1, p.86, ln. 14-25 and p.87-88, p.89, ln. 

1-3).  Further evidence that he does not really want to cover the image can be found in his 

understanding that an order to the Commissioner of DPS and the Chief of the OHP would 
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not necessarily prevent him from getting a ticket, either inside or outside of the State. 

(Ex. 1, p.89-91(almost every state has a Ado not obscure@ license plate statute)).  Such an 

Order would be impracticable unless Cressman were to sue the head supervisor of every 

local law enforcement agency, in every city, county and state, in all 50 States. 

Furthermore, the fact that he has almost always had either a personalized or a specialty 

tag on all his vehicles, even before the Legislature chose the new image for the state=s 

official license plate, seems to indicate that his real objection is one of a Aseparation of 

church and state@ protest, instead of one of Aforced religious speech.@ (Ex. 1, p.40-49(all 

the vehicles he has owned and tags he had on them); (Ex. 1, p.59, ln. 6-8; p.60, ln. 

1-11(he believes the State should not put any religious symbols on standard license 

plates)).   

He has testified that he began his religious objections almost immediately in 

August 2008, when he first read about the State=s new tag design in the Tulsa World. (Ex. 

1, p.117, ln. 2-21).  The Tax Commission started issuing the new tags with the Native 

American image in January 2009. (Ex. 1, p.39, ln. 22-24).  In 2008 he already had a 

AState Parks@ specialty tag on his Nissan Xterra, and in 2009 he replaced it with an AIn 

God We Trust@ specialty tag. (Ex. 1, p.121, ln. 1-13; p.122, ln. 1-19 (he did not protest 

the extra fee at that time)).  He purchased a Dodge Charger in 2009 (he thinks). (Ex. 1, 

p.122-123).  On the Charger he purchased a AThunder@ specialty tag, againB  not 

protesting to the Tax Commission the extra fee. (Ex. 1, p.123, ln. 1-10).  On his Dodge 

Van, he had an AOU@ specialty tag that he mailed to the Tax Commission in 2008. (Ex. 1, 
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p.123, ln. 13-25; p.124 (He may have done that at a local tag agent)).  Currently, his wife 

drives the van with the AOU@ specialty tag. (Ex. 1, p.44, ln. 15-18).  He also currently 

owns a Honda, which has an AORU@ specialty tag, and the Nissan Xterra which has an AIn 

God We Trust@ specialty tag that he drives. (Ex. 1, p.44, ln. 15-18; p.45, ln. 12-17).  He 

also owns a truck but is waiting till he can afford to purchase the tag for it. (Ex. 1, p.44, 

ln. 15-18).  

Though unsure of the years he owned which vehicles, he claims that in 2008, he 

owned a Dodge Charger that he was mainly driving and that it had the old standard 

license plate with the Osage Shield. (Ex. 1, p. 46, ln. 24-25).  He believes that when it 

came time to renew that tag in 2009 and replace it with the new tag with the Native 

American image on it, he instead purchased a AThunder@ specialty tag. (Ex. 1, p.48, ln. 

2-22).  However, with him owning all these vehicles with specialty tags both before and 

after the availability of the new standard tag with the image, and being confused about 

when he owned which vehicles, he was directly asked AHave you ever driven a car with 

the new license plate on it?@  

A. Yes. 

Q. When did you start driving with the new license plate? 

A. That would have been -- that would have been the Charger, and it would 

have been whenever it came time to renew in 2009. 

Q. Okay.  And how long did you drive with that new license plate? 

A. Until -- until I got the Thunder tag.  I replaced it with the Thunder tag, if 

I recall right.  

Q. And have you had the new license plate on any vehicle since the 

Thunder tag? 

A. The only one -- well, when you get a car, it comes with a standard tag, 

and then there=s a time frame in order to change them. So as quickly as 
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we can afford that change, then we=re making those changes to all 

optional tags.  

Q. Okay. 

A. So there would have been some time driving the vehicle with the 

standard tag. 

Q. All right.  Have you ever actually covered up the tag on any vehicle 

you=ve driven? 

A. My understanding is that how I answer that question could make me 

criminally susceptible -- or criminally -- 

Q. So are you -- 

A. -- in violation of the statutes. 

Q. So are you refusing to answer that question? 

A. Yes.  

Q.  Has anyone ever threatened -- excuse me.  Have you ever gotten a ticket 

for covering up a license plate? 

A. I have not. 

Q. Has anyone ever threatened you with getting a ticket for covering up a 

license plate? 

A. No. 

 

(Ex. 1, p.48, ln. 9-25; p. 49, ln. 1-21). 

 

 Assuming he did drive that Dodge Charger with the new tag image covered until 

he got the AThunder@ specialty tag, he admits that it would been for just Aa couple of 

months.@ (Ex. 1, p.119, ln. 7-14).  Again, he did not protest the extra fee for that 

AThunder@ specialty tag. (Ex. 1, p.119, ln. 15-25; p.120, ln. 1-7).  In fact, Cressman 

admits that the only thing the Tax Commission has done to Awrong him@ is that they have 

collected fees and taxes for his specialty plates. (Ex. 1, p.131, ln. 14-25 and p.132, ln. 1).  

But he admits he has never request either an accommodation or protested the Tax 

Commission=s extra fees or taxes. (Ex. 1, p.20, ln. 11-16 (he did not ask for an 

accommodation); p.83, ln. 19-23 (he did not file any kind of tax protest); Ex. 8 (his 

attorney=s demand letter was not addressed to the Tax Commission)).  And again, he has 
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also never asked DPS or the OHP for an accommodation, and he has not received (and 

absolutely no one has threatened him) with a ticket. (Ex. 1, p.30, ln. 8-11 (he did not ask 

for an accommodation); p.49, ln. 15-21(he has never been issued a ticket and no one has 

ever threatened him with a ticket)).  Even though his attorney did send a letter on March 

10, 2010 (Ex. 8), to the (then) Oklahoma Attorney General, Drew Edmondson, the (then) 

Commissioner of DPS, Kevin Ward, and the (then) Chief of the OHP, Van Guillotte, 

outlining Cressman=s objections, that letter omits the fact that Cressman had specialty 

tags on all his vehicles prior to the new standard license plates being issued, and admits 

that Cressman is currently not covering the image on any of his license plates. [Ex. 8 p-

2].    

A. Cressman Lacks Standing to Challenge the Statutes in this Case 

 

The Ex parte Young doctrine allows a Plaintiff to sue a state official in their 

official capacity in federal court to ensure that state officials comply with federal law. See 

Verizon Maryland. Inc. v. Public Service Com=n of Maryland, 535 U.S. 635 (2002)(only 

prospective equitable relief is available under Ex Parte Young).  However, if the 

requested remedy is the equivalent to monetary damages, taking money away from the 

State treasury, then Ex parte Young is inapplicable. Papasan v. Allain, 478 U.S. 265 

(1986)(relief that is tantamount to an award of damages for a past violation of law, even 

though styled as something else, is barred by sovereign immunity, irrespective of the Ex 

Parte Young doctrine).  Neither of the DPS Defendants, Commissioner Thompson nor 

Chief of the Patrol (now Rick Adams due to Pettingill=s retirement), have the statutory 
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authority or power to grant Plaintiff his preferred remedy, i.e., a specialty tag at the cost 

of a standard tag.  Therefore, the only state official Defendants sued in this case with the 

statutory authority to grant Plaintiff his preferred remedy are the Tax Commissioner 

DefendantsB  Kemp, Johnson, and Cash.  

Article III of the Constitution limits the judicial power of the United States to the 

resolution of ACases@ and AControversies,@ and A>Article III standing ... enforces the 

Constitution=s case-or-controversy requirement.=@ DaimlerChrysler Corp. v. Cuno, 547 

U.S. 332, 342 (2006) (quoting Elk Grove Unified School Dist. v. Newdow, 542 U.S. 1, 11 

(2004)).  To establish Article III standing, a plaintiff must show: (1) Aan injury in factCan 

invasion of a legally protected interest which is (a) concrete and particularized and (b) 

actual or imminent, not conjectural or hypothetical@; (2) Aa causal connection between the 

injury and the conduct complained ofCthe injury has to be fairly ... traceable to the 

challenged action of the defendant, and not ... the result of the independent action of 

some third party not before the court@; and (3) Ait must be likely, as opposed to merely 

speculative, that the injury will be redressed by a favorable decision.@ Lujan v. Defenders 

of Wildlife, 504 U.S. 555, 560B61, (1992) (omissions in original) (internal quotation 

marks and citations omitted)(Emphasis added).  Hein v. Freedom From Religion 

Foundation, Inc., 551 U.S. 587 (2007)(AA plaintiff must allege personal injury fairly 

traceable to the defendant=s allegedly unlawful conduct and likely to be redressed by the 

requested relief.@). 
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There is absolutely no evidence that the state statutes challenged by Cressman in 

this case (47 O.S. ' 4-107 and ' 1113) are being Aapplied to him@ and any fear Cressman 

may have is purely hypothetical and conjectural, because no Defendant nor any other law 

enforcement officer in the State has attempted to write him a ticket nor prosecute him. No 

one has even threatened him with a ticket, and for good reason.  Cressman currently owns 

no vehicle with the standard license plate.  All his current vehicles have specialty tags. 

(Ex. 1, p.44, ln. 15-18(his wife is driving the Van with the AOU@ specialty tag); Ex. 1, 

p.44, ln. 15-18; p.45, ln. 12-17 (He also currently owns a Honda, which has an AORU@ 

specialty tag, and the Nissan Xterra which has an AIn God We Trust@ specialty tag that he 

drives)).  Therefore, this Court must grant the Defendants summary judgment, since 

Cressman cannot prove he is currently suffering an actual or imminent concrete injury 

that is fairly traceable to any of the named Defendants.   There have been absolutely no 

threats of a ticket or prosecution, and (therefore) no constitutional violation.  Since it is 

unlikely that any order by this court to any of the named defendants would give 

Cressman the relief he actually wants, which is an Order against the State requiring it to 

not place any religious symbols on its official license plates, then this Court must grant 

the Defendants summary judgment.  None of the named Defendants have (or had) any 

role in choosing the design of the State=s license plates, because it is undisputed that the 

Oklahoma Legislature was responsible for the design of the new tag. (Ex. 5- AIssuance of 

a new plate will require authorization by the Legislature.@).  No Defendant has in the past, 

nor is currently, threatening to Aapply@ the challenged statutes to Cressman because such 
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would be an impossibility due to the fact that he owns no vehicle with the standard tag, 

and the evidence before the Court is that Cressman was purchasing specialty tags even 

before the State adopted the new standard license plate.  Therefore, the Court should 

grant the Defendants summary judgment for Cressman=s lack of standing. 

B. The Tax Injunction Act Prohibits this Court from Having Jurisdiction to 

Hear this Case  
 

This Court lacks subject matter jurisdiction, by reason of the Tax Injunction Act 

(“TIA”), 28 U.S.C. § 1341, which provides:  

The district courts shall not enjoin, suspend or restrain the assessment, levy 

or collection of any tax under State law where a plain, speedy and efficient 

remedy may be had in the courts of such State.   

 

The Plaintiff’s preferred remedy is being provided a specialized license plate at the 

same cost of the official and standard Oklahoma license plate.  This can only be 

accomplished by an order of the Court to OTC Defendants, directing them not to assess, 

levy or collect the taxes associated with a specialized license plate over and above the 

cost of taxes assessed for the official plate.  Therefore, the relief sought is enjoining, 

suspending and restraining the assessment, levy or collection of license plate taxes under 

Oklahoma law.  The TIA implicates the subject matter jurisdiction of the Court, Chamber 

of Commerce, et al. v. Edmondson, et al., 594 F.3d 742, 760-761 (10
th

 Cir. 2010), and thus 

on account of the relief sought, this Court lacks subject matter jurisdiction.     

The leading contemporary case regarding application of the TIA is Hill, et al. vs. 

Kemp, et al., 478 F.3d 1236 (10
th

 Cir. 2007) (“Hill”), which also involved a claim 
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regarding Oklahoma license plates, and, therefore, is instructive and controlling herein.  

In Hill, Plaintiffs attacked Oklahoma’s specialty license plate system, because there was 

not a specialty license plate supporting abortion rights, while there was such a plate for 

“pro life” rights.  The Court in Hill determined that the Oklahoma Vehicle License 

Registration Act, 47 O.S. § 1101 et al., is for the purpose of collection of tax revenue, not 

regulation, 478 F.3d 1236, 1244-1245 and 1253, thus satisfying the first requirement of 

the TIA. 

Hill also determined that Oklahoma law satisfies the second and final requirement 

of the TIA, by providing a plain, speedy and efficient remedy in the courts of the State, 

478 F.3d 1236, 1253-1254.  In doing so, the opinion noted the administrative remedy 

before the OTC (seeking a hearing pursuant to 68 O.S. § 207) as well as the specific 

remedy of seeing a refund of taxes pursuant to 68 O.S. § 226.  The decision further cited 

to Oklahoma’s general injunction statute, 12 O.S. § 1397, which makes available 

injunctive relief to enjoin enforcement of a levy or enforcement or collection of an illegal 

tax, Hill, 1254.  Plaintiff had another remedy he failed to pursue, seeking a refund of the 

taxes paid to obtaining a specialty plate, pursuant to 68 O.S. § 227.   

It is clear that Oklahoma state law provided Plaintiff with four remedies:  (1) 

requesting an administrative hearing pursuant to 68 O.S. § 207; (2) proceeding in court 

pursuant to 68 O.S. § 226; (3) seeking injunctive relief in state court pursuant to 12 O.S. 

§ 1397; and (4) seeking a refund in OTC administrative proceedings pursuant 68 O.S. § 

227.  Any taxpayer aggrieved by an Order, ruling or finding of the OTC directly affecting 
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that taxpayer may appeal from the OTC Order directly to the Oklahoma Supreme Court, 

68 O.S. § 225(A).  The appellate remedy provided by 68 O.S. § 225(A) is to be construed 

to provide a taxpayer with a legal remedy by action at law, in any case where tax, or 

method or collection or enforcement thereof, or any Order, ruling, finding or judgment of 

the OTC is complained of, or sought to be enjoined in any action in any court of the State 

or the United States, 68 O.S. § 225(I).  So, there is a right to appeal from both 

administrative and judicial determinations pursuant to Oklahoma law.  There are more 

than adequate state law remedies available to Plaintiff, satisfying the second requirement 

of the TIA.  Beyond satisfying the second prong of the TIA, the adequate state law 

remedies available to Plaintiff strips subject matter jurisdiction from this Court as stated 

in National Private Truck Council, Inc. v. Oklahoma Tax Comm’n, in light of the strong 

background principle against federal interference with state taxation. 515 U.S. 582, 588-

591, 592, 115 S.Ct. 2351, 2355-2357 (1995). 

The analysis employed in Hill was used by the Court in Chamber of Commerce, et 

al. v. Edmondson, et al., 594 F.3d 742, 761-764 (10
th

 Cir. 2010), which determined a 

“tax” provision of the Oklahoma Taxpayer and Citizen Protection Act of 2002 was for the 

purpose of regulating conduct, not generating revenue, constituting a penalty to 

discourage conduct by making it more expensive.  Very recently, in Direct Marketing 

Association v. Brohl, et al., 2013 WL 4419324 (10
th

 Cir. 2013), the Court again addressed 

the scope of TIA, this time regarding the Colorado system requiring notice and reporting 

from retailers who do not collect and remit Colorado sales or use tax.  The Court held that 
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the TIA is to be read in the disjunctive, prohibiting state tax collection through injunction, 

suspension or restraint, which would apply to tax collection methods, rather than taxes 

themselves.  The Court found those within the TIA, Direct Marketing, supra, 7-9.  The 

Court returned to Hill’s analysis of the adequacy of Oklahoma laws, for purposes of the 

TIA, to find Colorado laws adequate, Direct Marketing, supra, 13-14.  Therefore, 

Plaintiff’s claims come within the scope of the TIA and, there being judicially determined 

adequate state law remedies, the Court lacks subject matter jurisdiction, and the case 

must be dismissed, Fed. R. Civ. P. 56. 

C. Cressman Is Currently not Attempting to Cover up the Native American 

on the State=s Official License Plate, Therefore the State is not Compelling 

him to Speak about a Religion that he Finds Objectionable 
 

Cressman claims that Wooley v. Maynard, 430 U.S. 705 (1977) is clearly 

applicable to the facts in this case. In Wooley, the two appellees were husband and wife 

of the Jehovah Witness faith.  They had been, and were threatened with, prosecution for 

covering New Hampshire=s state motto ALive Free or Die@ on the state=s official license 

plate.  They claimed to have a free-speech right to cover the state=s motto on their license 

plate because it was Arepugnant to their moral, religious, and political beliefs.@ Id. at 707.  

They filed suit under 42 U.S.C. ' 1983 in federal district court seeking injunctive and 

declaratory relief asking the court to enjoin the state officials from further enforcing its 

state traffic statutes that prohibited vehicle owners from Aobscur[ing] the figures or 

letters@ on the state=s license plates.   
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The Court did hold that the State may not require an individual to participate in the 

dissemination of an ideological message by displaying it on his private property in a 

manner and for the express purpose that it be observed and read by the public. Id. at 713.  

But in doing so, the Court had to first overcome the State official=s claim that the 

Younger
1
 doctrine should preclude the court from hearing Plaintiffs= case.  Younger 

allows abstention when federal adjudication would disrupt an ongoing state criminal 

proceeding.  The Court in Wooley held that since the Plaintiffs had been prosecuted three 

times in the past and there was a very real threat of prosecution in the future, then the 

Younger doctrine did not apply because there were Aexceptional circumstances and a 

clear showing that an injunction [was] necessary in order to afford adequate protection of 

constitutional rights.@ Id. at 712 (citing Spielman Motor Co., v. Dodge, 295 U.S. 89, 95 

(1935).   However, there are no Aexceptional circumstances@ alleged by Cressman in this 

case claiming anyone has threatened to ticket, arrest, or prosecute him, nor is there a 

Aclear showing that an injunction@ would be necessary in this case against any of the 

Defendants.  It is undisputed that Cressman currently does not have a standard license 

plate on any of his vehicles, and therefore, no State Defendant is currently compelling 

him to Anot speak about a religion he finds objectionable.@  It is questionable whether or 

not Cressman would ever have any kind of constitutional claim against the named State 

Defendants, since even before the State issued the new license plates with the image on 

                                                 
1
 Younger v. Harris, 401 U.S. 37 (1971). 
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it, he was already purchasing specialty tags.  Such conduct demonstrates that Cressman 

really does not wish to protest the state=s specialty tag taxes as applied  to him, but rather 

(more likely) he wants to protest the State=s conduct by arguing complete separation of 

church and state. (See Ex. 1, p.59, ln. 6-8; p.60, ln. 1-11 - where he testified that the State 

should not put anything on its official tags that would be religious in nature).  However, 

since the Constitution really does not have a complete separation of church and state 

clause in it
2
, and since recent Supreme Court precedent appears to not support such a 

notion (See  Van Orden v. Perry, 545 U.S. 677 (2005)), Cressman had to draft his 

Complaint so as to survive a motion to dismiss, alleging enough facts to survive Rule 

12(b)(6) motion claiming First Amendment Afree speech@ and Afree exercise@ clause 

rights, but omitting critical facts as to his standing to bring such claims. But even 

assuming Cressman had properly protested the fees the Tax Commission assesses for the 

State=s specialty tags, and even assuming the challenged statutes (47 O.S. ' 4-107 and ' 

1113) had actually been Aapplied@ to Cressman threatening him with either a ticket or 

prosecution, the State Defendants would still be entitled to summary judgment, because 

Cressman=s hypothetical actions of covering the Native American image on the State=s 

official license plates would not be compelled religious speech at all, but instead 

government speech not subject to First Amendment Afree speech@ analysis. 

 

                                                 
2
  Lynch v. Donnelly, 465 U.S. 668 (1984)(the Constitution does not require a complete 

separation of church and state). 
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 D. The Native American Image on the State=s Official License Plate is 

Probably not Compelled Religious Speech at all, but if it is Speech, it is 

Government Speech, Exempt from Free Speech Analysis 

 

 Cressman claims that Wooley v. Maynard, 430 U.S. 705 (1977) is clearly 

applicable to his claims in this case. However, even assuming he had standing and the 

TIA did not apply to his case, Wooley is clearly distinguishable.  In Wooley, the Plaintiffs 

were arguing the words ALive Free or Die@ was speech contrary to their religious beliefs.  

There was little doubt that their actions of covering those words were in protest to that 

clear message by the State of New Hampshire.  However, in this case, Cressman wants to 

cover an image that has absolutely no message with it except that Oklahoma is ANative 

America.@  Cressman claims that the image is the same as the statue that sits outside the 

Gilcrease Museum in Tulsa, Oklahoma, but admits that it is not identical. (Ex. 1, p.74, ln. 

1-6 AIt is not a replica like a photograph would be.@; p.75, ln. 3-7 Athe bow is at a more 

downward angle@ than the actual statue).  Despite not being an exact replica of the Sacred 

Rain Arrow statue, he claims that because of the context in which it is used, and the clear 

evidence that the image is Abased on@ that statue, that someone who sees it on his vehicle 

would probably understand that he is adopting the artist’s inspiration and legend as his 

religious beliefs.  

Cressman=s claimB that he does not wish to adopt or speak about an image on his 

personal property because it is a religion other than his own B may have merit if he were 

to park his vehicle on private property and not drive on the State=s highways, or if he 

Case 5:11-cv-01290-HE   Document 95   Filed 12/02/13   Page 34 of 50



29 

 

wanted to display the state=s official license plate with the Native-American covered in a 

manner that does not violate state law. (See Ex. 1, p.86-87).   

In many respects, Cressman is similar the plaintiff in United States v. O=Brien, 391 

U.S. 367 (1968).  In that case, O=Brien argued that his public burning of his selective 

service registration card on the courthouse steps in protest of the Vietnam War was 

protected symbolic speech, despite him not actually speaking.  The Court held that the 

federal anti-mutilation statute, for which he was being prosecuted, was constitutional on 

its face and as applied to him.  The Court rejected O=Brien=s argument that as applied to 

him his actions were Asymbolic speech@ of demonstrating against the war and the draft, 

because the court could not Aaccept the view that an apparently limitless variety of 

conduct can be labeled >speech= whenever the person engaging in the conduct 

intends thereby to express an idea.@ Id. at 376.  The Court also rejected his argument 

that Congress= purpose in enacting the anti-mutilation statute was to suppress speech, 

because the Court Awill not strike down an otherwise constitutional statute on the basis of 

an alleged illicit legislative motive.@  Id. at 383.  AInquiries into congressional motives or 

purposes are a hazardous matter.@ Id. at 383.   Cressman’s conduct of covering the 

image on the state issued official license plate claiming such is his free-speech right to 

not speak about a religion not his own, just as O=Brien claimed it was his free-speech 

right to burn his draft card on the courthouse steps in disagreement with the government=s 

continued war in Vietnam, clearly falls within the Supreme Court’s “apparently limitless” 

conduct holding.  Few people would view Cressman’s conduct of covering the images 
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as his rejection of a religion not his own.  And, like the federal anti-mutilation statute in 

O=Brien, the two challenged state statutes in this case serve an important governmental 

purpose.  The anti-mutilation statute in O=Brien provided that all legally aged males have 

their draft card on their person at all times, and that mutilation of it was a crime.  In this 

case, the challenged statutes merely require everyone driving on the State=s highways to 

legally and properly display their vehicle license plates for easy identification.  License 

plates identify the owners of a vehicle and assist law enforcement in enforcing traffic and 

criminal laws.  They also serve as a means of identification for the general public when 

reporting traffic violations or criminal activity to local authorities. Even though Cressman 

argues that he only wants to cover the Native-American and not any of the identifying 

numbers or letters, such conduct could still hinder law enforcement and the public from 

readily recognizing the vehicle=s State of origin, especially if Cressman were to travel 

outside the State.  The Native-American, not only serves as a marketing tool for the State, 

it also serves as an easy identification tool for law enforcement and the public, making 

the vehicle=s State of origin easily identifiable.  However, with the creation of the 

government speech doctrine, this Court need not even conduct any free-speech analysis. 

 A Government=s own speech is exempt from First Amendment free-speech 

scrutiny even when it has the effect of limiting private speech.  Johanns v. Livestock 

Mktg. Ass=n, 544 U.S. 550 (2005).  Beginning in 1991, the Supreme Court began laying 

the groundwork for what has evolved into the government speech doctrine. Rust v. 

Sullivan, 500 U.S. 173 (1991).  In Rust, the Supreme Court upheld federal regulations 
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which limited the ability of recipients of federal funds from engaging in abortion-related 

activities.  In doing so, the Court held that the government was exercising the authority it 

possesses to subsidize family-planning services that will lead to conception and child 

birth, and declined to promote or encourage abortion.  The Court stated: 

The government can, without violating the Constitution, selectively fund a 

program to encourage certain activities it believes to be in the public 

interest, without at the same time funding an alternative program which 

seeks to deal with the problem in another way.  In so doing, the government 

has not discriminated on the basis of viewpoint; it has merely chosen to 

fund one activity to the exclusion of the other.  

 

Id. at 193. 

 

The Court stated that this is not a case of the government suppressing a dangerous 

idea, but of a prohibition on a project grantee or its employees from engaging in activities 

outside the project=s scope. The Court explained that the government does not 

unconstitutionally discriminate on the basis of viewpoint when it chooses to fund a 

program dedicated to advancing certain permissible goals and thereby discouraging 

alternative goals. Id. at 194. 

The Court reiterated its holding in Rust in the case of Rosenberger v. Rector and 

Visitors of the University of Virginia, 515 U.S. 819 (1995) wherein it held:  

We recognize that when the government appropriates public funds to 

promote a particular policy of its own, [the government) is entitled to say 

what it wishes ... When the government disperses public funds to private 

entities to convey a governmental message, it may take legitimate and 

appropriate steps to ensure that its message is neither garbled nor distorted 

by the grantee.  

 

Id. at 833. (Emphasis added). 
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The Court further defined government speech in Johanns v. Livestock Marketing 

Association, 544 U.S. 550 (2005).  In that case the Court  considered whether a federal 

program that finances generic advertising to promote an agricultural product violates the 

First Amendment.  The Court stated that the A... dispositive question [was] whether the 

generic advertising at issue is the government=s own speech and, therefore, is exempt 

from First Amendment scrutiny.@  Id. at 553.   The Beef Promotion and Research Act of 

1985 established a federal policy of promoting and marketing the consumption of beef 

using funds raised by an assessment on cattle sales and importation.  The statute directed 

the Secretary of Agriculture to implement a policy promoting beef products.  The Court 

held that when the government sets the overall message to be communicated and 

approves every word that is disseminated, A... it is not precluded from relying on the 

government speech doctrine merely because it solicits assistance from non-government 

sources in developing specific messages.@ Id. at 562.  ACitizens may challenge compelled 

support of private speech, but have no First Amendment right not to fund government 

speech.@ Id. at 562.  The Court explained that the compelled funding of government 

speech is subject to democratic accountability and citizens who are dissatisfied may 

remove the legislators who enacted the underlying programs at the next election. Id. at 

563.  

Of course a government may not use the government speech doctrine to establish a 

religion. See Green v. Haskell County Board of Com=rs., 568 F.3d 784 (10
th

 Cir. 2009).  
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But just because the government speaks about a religion, does not automatically 

implicate the First Amendment=s prohibition under the  Establishment Clause.   In Van 

Orden v. Perry, 545 U.S. 677 (2005), a Texas resident brought a ' 1983 action against 

several state officials, seeking a declaration that the display of a monument inscribed with 

the Ten Commandments on the grounds of the Texas State Capitol park area violated the 

First Amendment=s Establishment Clause.  He was asking the Court to issue an injunction 

requiring the State officials to remove the monument. 

 After discussing the Atwo-faces@ the Court=s precedent seemed to demonstrate and 

it=s own conflicted application of the Lemon
3
 test, the Court held that A[w]hatever may be 

the fate of the Lemon test in the larger scheme of Establishment Clause jurisprudence, we 

think it not useful in dealing with the sort of passive monument that Texas has erected on 

its Capital grounds.  Instead, our analysis is driven both by the nature of the monument 

and by our Nation=s history.@  Id. at 685.  The Court held that because ATexas has treated 

its Capital grounds monuments as representing the several strands in the State=s political 

and legal history... The inclusion of the Ten Commandments monument in this group has 

a dual significance, partaking of both religion and government.@ Id. at 691-92.  The Court 

refused to hold that the questioned monument violated the Establishment Clause of the 

First Amendment. Id. at 692. 

                                                 
3
 Lemon v. Kurtzman, 403 U.S. 602 (1971). 
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 In Pleasant Grove City, Utah v. Summum, 555 U.S. 460 (2009), a Religious 

organization brought a ' 1983 action alleging that its free speech rights were violated by 

the city=s denial of its request to erect a monument in a park in which a Ten 

Commandments monument already stood.  The Court held that Aalthough a park is a 

traditional public forum for speeches and other transitory expressive acts, the display of a 

permanent monument in a public park is not a form of expression to which forum 

analysis applies. Instead, the placement of a permanent monument in a public park is best 

viewed as a form of government speech and is therefore not subject to scrutiny under the 

Free Speech Clause.@ Id. at 464.  Continuing the Court held that: 

 If petitioners were engaging in their own expressive conduct, then 

the Free Speech Clause has no application. The Free Speech Clause 

restricts government regulation of private speech; it does not regulate 

government speech. A government entity has the right to Aspeak for 

itself.@A[I]t is entitled to say what it wishes,@ and to select the views that 

it wants to express.  
Indeed, it is not easy to imagine how government could function if it 

lacked this freedom. AIf every citizen were to have a right to insist that no 

one paid by public funds express a view with which he disagreed, debate 

over issues of great concern to the public would be limited to those in the 

private sector, and the process of government as we know it radically 

transformed.@ A government entity may exercise this same freedom to 

express its views when it receives assistance from private sources for 

the purpose of delivering a government-controlled message.  

 

(Emphasis added and citations omitted). Id. at 467-69. 

 

The Court did state that A[t]here may be situations in which it is difficult to tell 

whether a government entity is speaking on its own behalf or is providing a forum for 
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private speech, but this case does not present such a situation. Permanent monuments 

displayed on public property typically represent government speech.@ Id. at 470.   

Governments have long used monuments to speak to the public. Since 

ancient times, kings, emperors, and other rulers have erected statues of 

themselves to remind their subjects of their authority and power. Triumphal 

arches, columns, and other monuments have been built to commemorate 

military victories and sacrifices and other events of civic importance. A 

monument, by definition, is a structure that is designed as a means of 

expression. When a government entity arranges for the construction of a 

monument, it does so because it wishes to convey some thought or instill 

some feeling in those who see the structure.  

 

Id. at 470.  

 

In concluding that the Plaintiff=s First Amendment free-speech rights were not 

infringed upon by the City, the Court held that: 

The meaning conveyed by a monument is generally not a simple one like 

>Beef. It=s What=s for Dinner.=@ Even when a monument features the written 

word, the monument may be intended to be interpreted, and may in fact be 

interpreted by different observers, in a variety of ways.  

 

(citations omitted). Id. at 474.   

 

Contrary to respondent=s apparent belief, it frequently is not possible 

to identify a single Amessage@ that is conveyed by an object or 

structure, and consequently, the thoughts or sentiments expressed by a 

government entity that accepts and displays such an object may be 

quite different from those of either its creator or its donor. By accepting 

a privately donated monument and placing it on city property, a city 

engages in expressive conduct, but the intended and perceived significance 

of that conduct may not coincide with the thinking of the monument=s 

donor or creator. Indeed, when a privately donated memorial is funded by 

many small donations, the donors themselves may differ in their 

interpretation of the monument=s significance. By accepting such a 

monument, a government entity does not necessarily endorse the specific 

meaning that any particular donor sees in the monument. 
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(Emphasis added and citations omitted). Id. at 476-77. 

 

  The same reasoning is true in this case.  The Legislative Task Force that selected 

the Native-American for the state=s official license plate, did not intend to establish a 

religion, or to adopt Allan Houser=s inspiration, or even endorse a Native-American 

legend.  They instead merely wanted to celebrate and market the state=s rich Native-

American culture and history. See [Doc. 17, Exs. 4-7].  AContrary to [Cressman=s] 

apparent belief, it frequently is not possible to identify a single >message= that is conveyed 

by an object or structure, and consequently, the thoughts or sentiments expressed by a 

government entity that accepts and displays such an object may be quite different from 

those of either its creator or its donor.@  Pleasant Grove, supra. at 476. Therefore, like the 

statement ABeef. It=s What=s for Dinner.@ in Johanns, or the Ten Commandments 

monuments in Pleasant Grove and Van Orden, celebrating those communities= history 

and culture, the Native-American on Oklahoma=s official license plate does not implicate 

the First Amendment free-speech clause because it is government speech celebrating 

Oklahoma=s rich Native-American history and culture.  Such government speech is 

exempt from free-speech analysis, because the State Ahas the right to speak for itself@ and 

Ato select the views that it wants to express.@ Pleasant Grove, 555 U.S. at 467-69. 

Furthermore, the State Amay take legitimate and appropriate steps to ensure that its 

message is neither garbled nor distorted.@ Rosenberger, supra., at 833.  The challenged 

statutes in this case could be interpreted as protecting the State=s message it wishes to 

portray on it=s official license platesC OKLAHOMA is NATIVE AMERICA. See [Doc. 3, 
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Ex. AD@].  While it maybe true that Cressman Amay challenge compelled support of 

private speech, ... [he has] no First Amendment right not to fund government speech.@  

Johanns, supra. at 563 (Emphasis added).  Cressman=s only real remedy is at the voting 

poll. As the Court explained in Johanns, Acompelled funding of government speech is 

subject to democratic accountability and citizens who are dissatisfied may remove the 

legislators who enacted the underlying programs at the next election.@ Johanns, supra. at 

563.  Clearly the placement of the Native-American on the State=s official license plate 

can be Abest viewed as a form of government speech and is therefore not subject to 

scrutiny under the Free Speech Clause.@ Pleasant Grove, supra. at 464. (Emphasis 

added).   This Court need only determine that the Native-American on the state=s official 

license plate is government speech and that the state statutes in question in this case are 

not unconstitutional as applied to Cressmen because they serve an important 

governmental purpose, i.e., vehicle ownership and identification.  Clearly the State can 

Aspeak for itself@ (Pleasant Grove) and even Atake legitimate and appropriate steps to 

ensure that its message is neither garbled nor distorted@.  (Rosenberger, supra. at 833). 

Therefore, this Court should deny Plaintiff a Preliminary and/or Permanent Injunction in 

this case, and grant Defendants summary judgment.   

However, because Cressman claims that even if no one else would understand the 

image to be religious in nature, because he understands it to represent a religion other 

than his own, he has a Afree exercise@ right to obscure the image on the State=s license 

plate.  But such a claim has nothing to do with his conduct as symnbolic speech in 
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covering the image or the Afree speech@ clause, therefore such a claim must be analyzed 

under the Afree exercise@ clause. 

E. The State has not Violated Cressman=s Free Exercise Rights  
 

With a determination by this Court that the image is actually government speech, 

or even if this Court were to determine such is not government speech, Cressman has 

alleged a Afree exercise@ claim. The basis for that claim is his argument that the image on 

the State=s license plate (which he neither has nor intends to get) represents a religion 

other then his own, and that the State cannot require him to put something on his personal 

property that is contrary to his sincerely held beliefs.  While it is true that the vehicles 

Cressman owns are his personal property, it is not true that the State=s License plates are 

his property.
4
  License plates are the evidence the State has provided to motorist that they 

have paid their taxes for permission to drive on the State=s highways. As such, they are 

official government documents, for lack of a better term, granting a motorist permission 

to drive on the state=s highways under the terms and conditions imposed by the 

government for the benefit of the State as a whole.  

Under First Amendment Afree exercise@ analysis, the challenged state statutes are 

not unconstitutional.  Those statutes serve valid and rationally based state purposes, i.e., 

public safety, revenue production, and promotion of the State.  ANeutral rules of general 

applicability normally do not raise free exercise concerns even if they incidently burden a 

                                                 
4
 License, - A permission revocable, to commit some act that would otherwise by 

unlawful. Black=s Law Dictionary, 9
th

 Edition. 

Case 5:11-cv-01290-HE   Document 95   Filed 12/02/13   Page 44 of 50



39 

 

particular religious practice or belief.@ Corder v. Lewis Palmer School District No. 38, 

566 F.3d 1219, 1232 (10
th

 Cir. 2009)(citing Employment Div. v. Smith, 494 U.S. 872, 879 

(1990)(stating that the Free Exercise Clause Adoes not relieve an individual of the 

obligation to comply with a valid and neutral law of general applicability on the ground 

that the law proscribes (or prescribes) conduct that his religion prescribes (or 

proscribes)@).  Therefore, Aa law that is both neutral and generally applicable need only be 

rationally related to a legitimate governmental interest to survive a constitutional 

challenge.@ Corder, 566 F.3d at 1232.  AA law is neutral so long as its object is something 

other than the infringement or restriction of religious practices.@  Grace United Methodist 

Church v. City of Cheyenne, 451 F.3d 643, 649-50 (10
th

 Cir. 2006)(citing Church of the 

Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 533 (1993)(a Alaw lacks facial 

neutrality if it refers to a religious practice without a secular meaning discernable from 

the language or context@)).  

Title 47 O.S. ' 4-107 and ' 1113 are facially neutral.  Section 4-107=s purpose is 

to assist law enforcement in the detection of traffic violations, to quickly identify those 

individuals that may have outstanding warrants or attempt to evade arrest, and allows the 

public to hold other drivers accountable for their driving behavior. That statute=s language 

is facially neutral as to religion. Nothing in its language even hints at quashing anyone=s 

First Amendment right to the free exercise of their religion.  Section 1113 is the same.  

That statute=s sole purpose is to allow law enforcement and the public to identify a 

vehicle=s owner or operator, as well as to generate state revenue for the public=s use in the 
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operation of the State=s business.  Nothing in the language of that statute indicates that it 

was enacted to interfere with anyone=s free exercise of their religion.  

Likewise, Oklahoma=s Vehicle License Registration Act, 47 O.S. ' 1101 et al., 

was created for the purpose of collecting tax revenue for the state.  Oklahoma=s Vehicle 

License Registration Act is facially neutral as the religion and is generally applicable.  

Oklahoma=s Licensing statutes do not facially nor as applied to Cressman attempt to 

infringe on his Afree exercise@ rights.  Cressman does not have to place the state=s official 

license plate on his vehicles, and indeed, the evidence before the court is that even before 

the new tag was issued, he had specialty tags on all his vehicles. Those statutes even 

provide him with alternative tags celebrating ideas and beliefs he embraces, i.e., the AIn 

God We Trust@ specialty tag.  (Exs. 12 and 13).

Clearly, the objects of those statutes are public safety, revenue generation, and 

promotion of the State=s Native-American heritage; they are facially neutral, generally 

applicable in nature, and apply to the general public. Those rationales are Alegitimate 

State@ interests.  As such, this Court should deny Plaintiff any relief because the Afree 

exercise@ clause Adoes not relieve [Plaintiff] of the obligation to comply with a valid and 

neutral law of general applicability@ simply because he wishes to cover-up the Native-

American on his license plate because it allegedly offends his religious beliefs.  Corder, 

566 F.3d at 1232. Therefore, this Court should grant the Defendants summary judgment. 
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 F. Cressman has Failed to Exhaust his State Administrative Remedies 

 

 The “exhaustion of remedies” doctrine is recognized in both the state and federal 

court systems.  In the federal system, the exhaustion requirement is not jurisdictional, but 

involves an exercise of judicial discretion, Massengale, et al. v. Oklahoma Board of 

Examiners, etc., 30 F.3d 1325, 1328 (10
th

 Cir. 1994).  Application of the exhaustion 

doctrine is the general rule, but the United States Supreme Court has set out three 

exceptions:  (1) if pursuing an administrative remedy would impair the ability to later 

seek judicial review; (2) when the administrative remedy is inadequate; or (3) when the 

administrative body is shown to be biased or has otherwise predetermined the issue 

before it, Massengale, supra, 1328-1329.  None of the exceptions have been shown or 

even suggested to apply in this case, and the exhaustion doctrine must be applied, 

requiring dismissal.     

 It is a basic principal of administrative law that administrative remedies must be 

exhausted before resort to the Courts is permitted, Marley vs. Cannon, 1980 OK 147, ¶ 

15, 16, 618 P.2d 401.  The proper and only place for review of any action of the OTC 

regarding Plaintiff’s objection to being required to purchase a specialty plate at additional 

costs, because of his objection to the standard plate, was at and through the OTC.  

Plaintiff, as an aggrieved party, was required to exhaust his administrative remedies.   

 Plaintiff had administrative remedies through the OTC pursuant to 68 O.S. §§ 207 

and/or 227, with an appellate right to the Oklahoma Supreme Court.  These remedies are 

and have been adjudicated to be adequate. Hill, et al. v. Kemp, et al., 478 F.3d 1236 (10
th
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Cir. 2007); see also discussion regarding the applicability of the Tax Injunction Act at 

Proposition III hereof.   

 The Oklahoma law regarding the exhaustion of administrative remedies was well 

summarized in the decision of Waste Connections, Inc. v. Oklahoma Department of 

Environmental Quality, 2002 OK 94, ¶ 7-8, 61 P.3d 219 which held: 

(1) Where relief is available from an administrative agency, a plaintiff is 

ordinarily required to pursue that avenue of redress before proceeding to 

the courts.  

(2) The exhaustion of administrative remedies rule is one of “orderly 

procedure,” designed to allow administrative bodies to perform their 

statutory functions, free from premature and unnecessary interference by 

preliminary court litigation. 

  

The policy rationales for requiring exhaustion of administrative remedies are:  

 

First, allowing the agency to apply its expertise and discretion under the 

statutory scheme which the agency is charged with administering.  

 

Second, exhaustion of administrative remedies allows the agency 

opportunity correct errors in the administrative process, possibly 

vindicating the rights of a plaintiff before the courts ever become involved.   

 

Finally, exhaustion allows an administrative agency to compile a record 

which is adequate for judicial review.  

 

 Plaintiff did not institute administrative proceedings with the OTC for 

recovery of the cost of license plates he paid, over and above the cost of the standard 

license plate.  Nor did Plaintiff institute administrative proceedings with the OTC seeking 

issuance of a license plate without the image he found offensive.  Administrative 

proceedings were available to Plaintiff under state law.  Though federal courts are obliged 

to hear Section 1983 claims, Congress did not authorize injunctive or declaratory relief 
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under Section 1983 in state tax cases when there is an adequate remedy at law. National 

Private Truck Council, Inc. v. Oklahoma Tax Comm’n, 515 U.S. 582, 588-591, 592 115 

S.Ct. 2351, 2355-2357 (1995).  Therefore, this Court may not award injunctive or 

declaratory relief pursuant to a Section 1983 claim.  Id.  

CONCLUSION 

  Cressman has no standing to sue the Defendants in this case and the Tax 

Injunction Act prohibits this Court from having jurisdiction over the Tax Commissioners.  

The undisputed evidence before the Court is that Cressman had specialty tags even before 

the new official license plate was issued, and he currently has no vehicle with the official 

license plate containing the image he finds objectionable.  Therefore, this Court should 

deny Cressman any relief and grant the Defendants summary judgment. 

Respectfully submitted,  
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