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INTRODUCTION

In a treaty it negotiated, had ratified by the Senate and signed by the

President of the United States, our government made binding promises to the

Yakama people. This Treaty, like all treaties, is the supreme law of the land. It

guarantees the Yakama People the right to travel and trade without government

restrictions, and promises them the exclusive benefit of their lands – exclusive of

any benefit the United States seeks by way of taxes. The government made these

promises to end war, and to secure title to millions of acres of Yakama land. All

federal agencies must honor these promises both because the United States is a

party to this solemn Treaty, and because, as federal trustee, it has fiduciary

obligations to these Native people. This case is about more than over-reaching

federal taxation: it is about the requirement that our government honor its

promises – no matter how long ago they were made, and the requirement that it

obey other federal laws intended to advance the economic interests of Native

Americans.

ISSUES PRESENTED

1. Whether the Defendants including the Alcohol and Tobacco Tax Trade

Bureau (collectively “TTB”) have met their burden of demonstrating that

there are no genuine issues of material fact;

2. Whether an interlocutory order denying summary judgment in itself entitles

the non-moving party to a subsequent ruling in its favor;

3. Whether Ninth Circuit Court of Appeals’ precedent confirms the Yakama

Nation’s right to trial on its Treaty claims;

4. Whether the text of Internal Revenue Code Section 4225 gives the Yakama

Nation the right to trial on the merits of its claims under that section.

5. Whether the TTB is required to consult with the Yakama Nation before

imposing taxes that impact Yakama Treaty guarantees; and
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6. Whether Yakama Treaty guarantees were intended to prevent the Yakama

people from benefitting from future economic development.

ARGUMENT
I. Genuine Issues of Material Fact Preclude Entry of Summary Judgment.

As this Court noted in denying summary judgment to the Yakama Nation:

Summary judgment is appropriate “if the movant shows that there is
no genuine dispute as to any material fact and the movant is entitled to
judgment as a matter of law.” A key purpose of summary judgment
“is to isolate and dispose of factually unsupported claims . . . .”

A genuine issue of material fact exists if sufficient evidence supports
the claimed factual dispute, requiring “a jury or judge to resolve the
parties' differing versions of the truth at trial.” At summary judgment,
the court draws all reasonable inferences in favor of the nonmoving
party.

ECF No. 103 at 3, 4 (citations omitted). In this motion, the burden is on the TTB

to show that the Yakama Nation’s claims are “factually unsupported.” Id. at 3. The

TTB has not met its burden, instead relying on an earlier order in which the burden

was the opposite of what it is now. In electing to rely solely on the earlier order,

the TTB has failed to address genuine disputes regarding material facts, including:

(1) The Yakama people’s understanding of the rights reserved to them in

Articles II and III of their Treaty. Cree v. Waterbury, 78 F.3d 1400,

1405 (9th Cir. 1996) (reversing summary judgment because, “[a]

factual investigation into the historical context and parties' intent at

the time the Treaty was signed is necessary”);

(2) The increasing percentage of trust land-derived tobacco, such that

trust land-derived tobacco constitutes the majority of the product; and

(3) The development and sale of products with tobacco derived entirely

from the reservation.

These and other disputed material facts require a trial, and preclude summary

judgment against the Yakama Nation on its claims in this case.
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II. The Court’s Previous Interlocutory Order Does Not Mandate Victory for
the TTB on Its Later Filed Motion.

The TTB elected not to cross move for summary judgment when it had the

opportunity to do so. Having foregone that option, it now seeks to rely entirely on

a claim that the Court’s order denying the Yakama Nation’s motion for partial

summary judgment mandates summary judgment against the Yakama Nation.

That is not correct because, among other reasons, the prior order: 1) was entered on

a motion that imposed the exact opposite burden on the parties from that imposed

in this motion; 2) required trial on the factual issues raised; 3) addressed different

legal issues; and 4) was based only on facts that existed at that time.

A. The Court’s Earlier Ruling Imposed a Different Burden and Addressed
Different Legal Issues.

The Court’s order upon which the TTB bases its entire argument, ECF No.

103, denied a motion filed nearly two years ago, without a cross motion by the

TTB. The standard applied by the Court was one that favored the TTB, and

imposed strict burdens on the Yakama Nation. Simply because the Yakama Nation

did not meet its burden two years ago on its own motion for summary judgment

does not automatically mean that the TTB, as the non-moving party then, has met

its significantly greater burden as the moving party now.

Moreover, the questions now before the Court are not identical to the issues

the Court addressed in its earlier order. For example, as the Court noted then “the

question for the Court is whether the inclusion of trust-grown tobacco insulates

King Mountain from taxation on its tobacco products”. ECF No. 103 at 7. In other

words, the Court addressed whether inclusion of any amount of reservation grown

resources “insulated” Yakama members from all excise taxes. Yet the current

motion raises two different questions. First, the TTB now argues that: even if

100% of the tobacco used was reservation grown, the tax would still apply. ECF

No. 134 at 7. That argument, never addressed by the parties or reached by the

Court in the earlier order, is new and must be addressed at trial. Second, if
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reservation grown tobacco content is less than 100 percent, but the product is still

“generated principally from the use of reservation land and resources,” then under

this Court’s reasoning in the earlier order, some portion of the product must be

exempt from the excise tax. ECF No. 103 at 9. This again is a factually supported

claim that must be addressed at trial. The TTB seeks much more than that at stake

in the prior proceedings. And in asking the Court to adopt its “100 percent is not

enough” argument, the TTB now carries the burden of proving that the evidence is

not sufficient to demonstrate the parties’ factual dispute on this new legal issue.

The Court’s order, limited to the issues raised in the earlier motion, cannot be

dispositive on the motion now before the Court.

B. The Court’s Interlocutory Ruling Against the Yakama Nation Is Not the
Law of the Case.

A denial of a motion for summary judgment is not the law of the case: “A

district judge whose interlocutory determination has not been appealed has

discretion to decline to follow that earlier decision at a later point in the case.”

Peralta v. Dillard, 520 Fed. Appx. 494, 495 (9th Cir. 2013) (citing Delta Sav. Bank

v. United States, 265 F.3d 1017, 1027-28 (9th Cir. 2001); City of L.A., Harbor Div.

v. Santa Monica Baykeeper, 254 F.3d 882,888-89 (9th Cir. 2001)). This is

especially true where, as here, subsequent evidence goes beyond the first

presentation for summary judgment. Id. Here, the Yakama Nation sought partial

summary judgment to narrow the issues that would be presented at trial. The Court

denied the motion, but did not enter summary judgment sua sponte in favor of the

TTB. The Court’s comment that it “functionally resolved a subset of the Yakama

Nation’s claims in this action,” ECF No. 121 at 2, notwithstanding, the Court can

and must now determine independently whether the facts presented by the TTB are

alone sufficient to support summary judgment against the Yakama Nation. They

are not.
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C. The Court’s Prior Order Did Not Foreclose Exemption from Taxation
for that Portion of Tobacco Grown on Trust Land.

The TTB incorrectly asserts that the Yakama Nation cannot prevail “no

matter how much of King Mountain’s tobacco is grown on the Reservation.” ECF

No. 134 at 4. Specifically, despite the Court’s unequivocal reliance on the

percentage of non-trust tobacco when it denied the Yakama Nation’s motion for

summary judgment, the TTB now asks the Court to disregard entirely the presence

of trust land-derived tobacco. In essence, the TTB asks for blanket elimination of

the protections of the General Allotment Act and the 1855 Treaty with the

Yakama.

The incorporation of large amounts of non-trust resources was critical to this

Court’s denial of the Yakama Nation’s Motion for Partial Summary Judgment. In

fact, the Court began its analysis by acknowledging that “[i]f Mr. Wheeler were

simply growing tobacco on his allotment and selling that tobacco, Capoeman

would dictate that those sales, and the income derived therefrom, would be tax

free.” ECF No. 103 at 7; see id. at 8 (“Tobacco grown on Yakama Nation trust

land is analogous to income directly derived from trust land. It is not subject to the

excise tax.”). Yet the Court refused to apply this general rule since, at that time,

“approximately eighty percent comes from a source in North Carolina.” Id. at 9.

The Court framed its analysis as “whether the inclusion of trust-grown tobacco

insulates King Mountain from taxation on its tobacco products.” Id. at 7. The

Court concluded that analysis as follows:
When taking into account the manufacturing process and the amount
of non-trust-land tobacco that is used in King Mountain’s products,
the Court finds that the cigarettes and roll-your-own tobacco produced
by King Mountain are not principally generated from the use of
reservation land and resources.

Id. at 9. The incorporation of non-trust tobacco, and indeed the percentage of that

tobacco, was fundamental to the Court’s denial of the motion. But it cannot be said
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as a matter of law that the result is the same when the facts show that products are

“principally generated from the use of reservation land and resources.” Id.

In their memoranda filed in connection with the Court’s earlier order, neither

party addressed allocation and facts on allocation were not presented to the Court.

E.g., U.S.’ Mem. In Opp’n to Yakama Nation’s Mot. for Partial Summ. J., ECF

No. 94 at 7 (arguing “King Mountain could exempt its products from tax simply by

adding a token amount of reservation-grown tobacco to the mix”). But allocation

cannot be ruled out now, and it certainly cannot be said that the result would be the

same “[e]ven if 100 percent of King Mountain’s tobacco came from allotted land.”

ECF No. 134 at 7. Thus, there is genuine issue of material fact regarding whether

the products are exempt, in whole or in part, because those products, as recognized

by the Court, are physically connected to the allotted land.

D. Certain Aspects of the Court’s Order Merit Further Analysis.
1. Federal Protections for Tribal Members Are Not Foreclosed by

Business Incorporation.

Indians should not lose legal protections by using a business organization.

Pourier v. S.D. Dept. of Rev., 658 N.W.2d 395, 404 (2003), opinion vacated in

part on reh’g on other grounds, 674 N.W.2d 314 (2004). Instead, the business

should be treated the same as the tribal member for purposes of tax immunity:

“[b]ehind incorporation, there remain individuals who maintain a distinct racial

identity that protects them from some government actions.” Id. In Pourier, the

court “agree[d] with this recognition by courts and Congress that the identity of

those owning and operating a business is pertinent to classification of the entity

itself.” Id. at 05. This Court itself has confirmed the importance of this

relationship in this case. ECF 83 at 10 (“as owner and operator of King Mountain,

Mr. Wheeler is in a position to direct King Mountain to bring a refund suit”).

There are significant policy considerations that weigh heavily in favor of

treating an Indian business entity the same as the Indian owner for tax purposes:
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Congress’ primary objective in Indian law for several decades has
been to encourage tribal economic independence and development.
By finding that incorporation under state law deprives a business of its
Indian identity, we would force economic developers on reservations
to forgo the benefits of incorporation in order to maintain their
guaranteed protections under federal Indian law.

Pourier, 658 N.W.2d at 405; accord Flat Ctr. Farms, Inc. v. State Dep’t of Rev.,

49 P.3d 578 (Mont. 2002) (tribal member-owned corporation enjoyed same tax

immunity as tribal member), cert. denied, 537 U.S. 1046 (2002). This policy is

confirmed in federal laws that allow corporations to benefit from the status of their

Indian owners. E.g., 15 U.S.C. § 631 et seq. (SBA Office of Native American

Affairs offering programs and resources available to American Indians seeking to

create, develop and expand small businesses); 25 U.S.C. § 1481 et seq. (Indian

Loan Guaranty and Interest Subsidy Program providing financing for Indian-

owned businesses that significantly contribute to a Tribe’s economy). The Court’s

prior “avoidance of liens” analysis is not to the contrary given the universal

requirement that small business owners personally guarantee the debts of their

corporations.

Similar to these other federal programs, the basic purpose of the General

Allotment Act is to promote Indian economic self-sufficiency. Denying the Act’s

protections to Indian’s who incorporate would be a judicial denial of access to the

most important business tool available to achieve economic self-sufficiency. And

case law confirms that the Yakama Treaty’s economic protections extend to tribal

member-owned businesses. Yakama Indian Nation v. Flores, 955 F. Supp. 1229,

1260 (E.D. Wash. 1997) (tribal member corporations enjoy treaty rights of

Yakama members), aff’d 157 F.3d 762 (9th Cir. 1998); Salton Sea Venture, Inc. v.

Ramsey et al., No. 11-CV-01968-IEG (WMC) Order, ECF No. 25 at 10 (S.D. Cal.

October 18, 2011) (no injunction against Indian or his business entity).
2. Treaty and Statutory Guarantees Cannot Be Interpreted in

Isolation.
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The Yakama Nation has rights guaranteed Treaty and other federal law

including the Allotment Act and IRS Code Section 4225. These rights cannot be

analyzed in isolation. Treaty articles woven together make up the Treaty cloth:

interpreting them as single threads can strip the Treaty of its purposes and

meaning. The Yakama Nation has never argued that its claims are limited to

construction of Treaty articles in isolation, instead seeking “declaratory judgment

that paying monies to the United States, under these circumstances is contrary to,

and violates, the guarantees provided to the Yakama Nation, its members, and

tribally-licensed entities under the Treaty of 1855, including but not limited to

Article II, Article III, the treaty council minutes, and what the Yakamas would

have understood and interpreted at the time.” Complaint at ¶ 6.5.

3. The General Allotment Act Exempts That Portion of Income
From Product Components Derived From Trust Land.

Neither this Court or the Ninth Circuit have ever addressed whether that

portion of a product manufactured on trust lands that is a trust resource is exempt

from tax under Squire v. Capoeman, 351 U.S. 1 (1956). Because there is sufficient

basis for applying Capoeman to that portion of the product derived directly from

trust land, the TTB’s motion for summary judgment should be denied.

Saunooke v. United States, 9 Cl. Ct. 537, 539-40 (1986) addressed an

analogous situation regarding livestock. The court discussed the interpretation of

“directly derived” as it relates to animals raised on allotted land. The income

under Rev. Rul. 58-64, 1958-1 C.B. 12, was treated as taxable. But the rule

penalized Indians who used their allotment by denying them a tax exemption,

while allowing those who leased their allotment to benefit from an exemption. So

the IRS changed the rule, Rev. Rul. 60-377, 1960-2 C.B. 13, creating an exemption

based on the portion of the proceeds attributable to fair rental value of the grazing

capacity of the land. But this rule was too difficult to administer, so the IRS

adopted another rule, Rev. Rul. 62-16, 1962-1, C.B. 7, providing that “the full sum
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received as proceeds from the sale of livestock was deemed ‘derived directly’ from

the land.” Saunooke, 9 Cl. Ct. at 540.

Similarly, the court in United States v. Hallam, 304 F.2d 620, 621 (10th Cir.

1962), following Capoeman, held that “rentals, royalties and the proceeds from the

sale of chats” from allotted lands is tax-exempt. As in Hallam, the products here

are “chats” connected to the allotted lands because they are “products derived from

a product directly derived from the land.” ECF No. 103 at 9.

Dillon v. United States, 792 F.2d 849 (9th Cir. 1986), is not to the contrary.

The issue there was whether income derived from a smoke shop on allotted land

was exempt from federal income tax under the General Allotment Act and the rule

announced in Squire v. Capoeman, 351 U.S. 1 (1956). The court in Dillon denied

the exemption, holding that the smoke shop income was not derived directly from

the land, noting that the “income . . . was earned primarily through a combination

of taxpayers’ labor, the sale of goods produced off the reservation and

improvements constructed on the trust land.” 792 F.2d at 856. In Dillon, and

unlike here, none of the income was derived directly from the land. Indeed, the

Dillon Court confirmed the importance of a physical connection to the allotted land

in determining whether income is “directly derived” from the land. Id. at 855

(income was the product of the taxpayer’s labor and sale of products “none of

which were grown on reservation land”).

This case is not about physical improvements to allotted lands, such as

condominiums or hotel rooms. Nor is it about an allotment retail store selling non-

Native goods. Instead, it involves taxes on consumer ready tobacco products made

on an allotment incorporating large quantities of allotment grown tobacco and

other reservation resources. SOF 5, 6.
4. Article II of the Yakama Treaty Expressly Exempts Trust Land

Products from Federal Taxation.

a. The Right to “Exclusive” Benefit is an Express Exemption.

Case 2:11-cv-03038-RMP    Document 140    Filed 11/08/13
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At the time of Treaty negotiations, the Yakama were fighting to keep others

from benefiting from their land. In negotiating peace, they secured the right to be

the only people who would benefit from the fraction of land they were able to

keep. Article II reserved to the Yakama the right to “exclusive” benefit of their

lands. Swim v. Bergland, 696 F.2d 712, 716 (9th Cir. 1983) (“Land cession

agreements between the United States and Indian tribes are to be interpreted as

grants by the Indians to the United States. The Indians reserve any rights not

explicitly granted.”) (emphasis in original); Skeem v. United States, 273 F. 93, 95

(9th Cir. 1921) (“The grant was not a grant to the Indians, but was a grant from the

Indians to the United States, and such being the case all rights not specifically

granted were reserved to the Indians.”). The test articulated by the United States

Supreme Court regarding application of the Indian canons of treaty (not statute)

construction controls and requires application of the Indian canons of construction

to the “exclusive” guarantee granted in Article II. Washington v. Wash. State

Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 676 (1979) (“This

rule, in fact, has thrice been explicitly relied on by the Court in broadly interpreting

these very treaties in the Indians’ favor.”).

“Exclusive” is not an ambiguous term, and is sufficiently express to confirm

the Yakama reserved their right to be free from federal taxation when exercising

their right to “exclusive use and benefit” of their reserved lands.1 The word

“exclusive” is at least sufficiently express to confirm a genuine issue of material

fact that must be resolved at trial, through testimony of Yakama elders. Cree v.

1 Hoptowit v. C.I.R., 709 F.2d 564 (9th Cir. 1983) is not to the contrary. It only

addressed per diem payments, not how Article II’s guarantee of exclusive use and

benefit of reservation lands bars taxation of reservation resources.
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Flores, 157 F.3d 762, 773-74 (9th Cir. 1998) (“[t]estimony of this sort by Yakama

elders has been sanctioned for over twenty years”); SOF 15, 17, 19, 22, 23.

That the word “exclusive” is an express exemption is further confirmed by

the Treaty as a whole. SOF 17. “Exclusive” is used in the Treaty only in Article II

(guaranteeing the “exclusive use and benefit of” the reservation to the Yakama)

and Article III (providing for the “exclusive right of taking fish”). The phrase “use

and benefit” alone (without inclusion of the word “exclusive”) is used in the Treaty

in Articles IV and X. The addition of “exclusive” in Article II is critical, especially

given its omission in other provisions in the Treaty. Reading Article II as part of

the larger Treaty confirms that there is a genuine issue of material fact as to

whether the “exclusive” promise was and is sufficiently express that it requires

looking beyond the face of the Treaty to determine whether the Treaty bars the tax

at issue here. SOF 17.

Because the Yakama reserved the right to the exclusive use and benefit of

their land, the only way that exclusivity could be denied is for Congress to express

a clear intent to do so. United States v. Smiskin, 487 F.3d 1260, 1264 (9th Cir.

2007) (“‘federal statute of general applicability that is silent on the issue of

applicability to Indian tribes will not apply to them if . . . the application of the law

to the tribe would abrogate rights guaranteed by Indian treaties.’” (citations

omitted)). There is no evidence that in passing the tobacco excise tax, Congress

expressly abrogated the Yakama’s Treaty right to be the exclusive (only)

government that benefits from Yakama land free from taxation by other

sovereigns. SOF 22, 23. At a minimum, the Court must take evidence from

Yakama elders and experts as to whether the Yakama understood “exclusive use

and benefit” in Article II to expressly exempt the government that signed the

Treaty from benefitting from Yakama land by way of taxation. Id.

b. Principals of Statutory Construction Cannot Be Applied to
Treaties.
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This is not a statutory construction case. It is a Treaty case. And the

Supreme Court repeatedly has held that the interpretation of all Indian treaties (as

opposed to statutes) is subject to the Indian canons of construction. See, e.g.,

County of Oneida v. Oneida Indian Nation, 470 U.S. 226 (1985). Under those

canons, the text of a treaty must be construed as the Indians would naturally have

understood it at the time of the treaty, with doubtful or ambiguous expressions

resolved in the Indians’ favor. Tulee v. Washington, 315 U.S. 681, 684-85 (1942)

(“It is our responsibility to see that the terms of the treaty are carried out, so far as

possible, in accordance with the meaning they were understood to have by the

tribal representatives at the council”). Treaties are construed as understood by the

Indians. Id. at 247; Choctaw Nation v. Oklahoma, 397 U.S. 620 (1970); Mille Lacs

Band, 526 U.S. 172 (1999). SOF 15. Sources beyond the treaty necessarily aid

that interpretation. United States v. Winans, 198 U.S. 371, 381 (1905) (“How the

treaty in question was understood may be gathered from the circumstances.”).

The Supreme Court has never held that Indian canons of construction must

yield to tax canons when determining whether a treaty provides an exemption from

a federal tax. The Court has acknowledged the competing Indian and tax canons

when interpreting tax exemptions in federal statutes, and noted that the Indian

canons may be “offset by the canon that warns us against interpreting federal

statutes as providing tax exemptions unless those exemptions are clearly

expressed.” Chickasaw Nation v. United States, 534 U.S. 84, 95 (2001) (emphasis

added). But the Court has specifically differentiated between statutes and treaties

when assessing whether the tax canons outweigh the Indian canons. Id. (“Nor can

one say that the pro-Indian canon is inevitably stronger – particularly where the

interpretation of a congressional statute rather than an Indian treaty is at issue.”);

cf. Ramsey v. United States, 302 F.3d 1074, 1079-80 (9th Cir. 2002).

Even where a claimed tax exemption arises under a federal statute, the

Supreme Court has not applied a rigid rule prohibiting application of the Indian
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canons.2 While acknowledging that in general statutory tax exemptions are to be

strictly construed, the Supreme Court noted in Choate v. Trapp:

But in the government’s dealings with the Indians the rule is exactly
the contrary. The construction, instead of being strict, is liberal;
doubtful expressions, instead of being resolved in favor of the United
States, are to be resolved in favor of a weak and defenseless people,
who are wards of the nation, and dependent wholly upon its protection
and good faith. This rule of construction has been recognized,
without exception, for more than a hundred years, and has been
applied in tax cases.

224 U.S. 665, 675 (1912).

The Third and Eighth Circuits Appeal recognize the inherent conflict in the

Indian and tax canons in the context of Indian treaties and appropriately harmonize

the two. Holt v. C.I.R., 364 F.2d 38, 40 (8th Cir. 1966) (courts must look to the

Indian canons if there is a basis in a treaty’s text “which can reasonably be

construed to confer income exemptions”); Lazore v. C.I.R., 11 F.3d 1180, 1184-85

(3rd Cir. 1993) (“This formulation gives appropriate weight to the notion that a

treaty-based tax exemption must have a textual basis and accounts for the

interpretive rules applicable to Indian treaties”). Resort to the Indian canons is not

precluded entirely in determining whether text in a treaty includes a basis for a tax

exemption. Id.; see also, Cook v. United States, 32 Fed. Cl. 170, 174-75 (1994).

2 Application of statutory law to Treaty analysis is an error in the earlier order

that the TTB confirms in its motion: “the Court reasoned that since no exemption

applies under Capoeman, none applies under Article II.” ECF No. 134 at 11; see

Capoeman, 351 U.S. at 6-7 (Although the phrase “free of all charge or

incumbrance whatsoever” in the General Allotment Act “is not expressly couched

in terms of nontaxability” the Court did not hold that this lack of express language

precluded it from employing the Indian canons of construction).

Case 2:11-cv-03038-RMP    Document 140    Filed 11/08/13



Yakama Nation’s Response in Opposition to
TTB’s Motion for Summary Judgment

15

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

No court has ever held that “express language” must include the word “tax.”

Governor Stevens and General Palmer knew all about taxes. The Yakama

negotiators did not. Yet the word “tax” was not included in the Treaty. Indeed, it

was inconceivable that Yakama people had any concept of taxation in 1855. SOF

22, 23. And it is inconceivable that Stevens and Palmer, intimately familiar with

the concept of taxation, imagined that Yakama members would ever be subject to

federal taxes on products they produced on their reservation. Cree v. Flores, 157

F.3d at 770 (“Stevens did not communicate an intention to assimilate Yakamas

with non-Indians or otherwise place the Yakamas on ‘equal footing’ with non-

Indians” (citation omitted)). The Yakama negotiators could not see into the future

and demand more than “exclusive benefit” of their reserved lands – exempting

themselves and their people from unimaginable charges and assessments imposed

by the very government that was promising they would be the only ones to benefit

– exclusively – from that fraction of their lands they were allowed to retain. SOF

24. And Stevens and Palmer did not demand that the Yakama negotiators grant

federal taxation as a treaty concession, something which had it been important,

Stevens certainly could, and would, have done.

III. Ninth Circuit Precedent Confirms the Right to Trial on Article III claims.

The TTB argues that the Yakama Nation’s Article III claim fails for one

reason only: “Ramsey forecloses the Yakama Nation from prevailing on its claim

under Article III.” ECF No. 134 at 12. But because Ramsey is not dispositive on

the Yakama Nation’s claims, the TTB’s motion fails.

First, Ramsey cannot deny the Yakama Nation the right to prove its Article

III claims without having the Court read the Treaty as a whole. In Ramsey, the

challenged tax targeted exclusively off-reservation activities, so the tribal member

plaintiff limited his legal claims to Article III – not the Treaty as a whole. 302

F.3d at 1076 (“Ramsey argues that the ‘in common with’ language in the highway

use provision of the Treaty creates an exemption from the federal heavy vehicle
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and diesel fuel taxes.”). He did not urge a reading of Article III in the context of

Article II because the tax at issue was imposed exclusively on the instruments used

to transport the reservation goods, rather than the goods themselves.

Second, Ramsey did not involve a tax on reservation produced goods or

activities. Instead, it only considered taxation of an off reservation-manufactured

tool –trucks and the fuel used to power those trucks. When considering trade

goods – as opposed to tools – the Ninth Circuit reached the exact opposite result.

United States v. Smiskin, 487 F.3d 1260 (9th Cir. 2007):
[T]he Yakamas understood the Treaty at the time of signing to
“unambiguously reserve [ ] to [them] the right to travel the public
highways without restriction for purposes of hauling goods to
market.” The court further determined that “both parties to the treaty
expressly intended that the Yakamas would retain their right to travel
outside reservation boundaries, with no conditions attached.

Id. at 1266 (emphasis in original) (citations omitted)). Smiskin dealt with product,

unlike Ramsey’s application to tools of trade. And Smiskin, unlike Ramsey,

confirmed the protections Article III extends to travel for the purpose of bringing

goods to market.

Here, in contrast, Article III’s trade and travel provisions (when read

together with Article II’s “exclusive use and benefit” guarantee) provides an

exemption from the tax imposed on trust derived products. Thus, Ramsey’s

precedential value is limited to the finding that Article III’s travel and trade

provision “does not provide express language from which we can discern an intent

to exempt the Yakama from federal heavy vehicle and diesel fuel taxation.” Id. at

1080. That finding alone is insufficient to preclude trial on the merits of the

Yakama Nation’s Article III claims.

IV. Internal Revenue Code Section 4225 Supports Exemption of Goods
Derived from Trust Lands.

As the TTB concedes, “[t]he applicability of a federal tax to Indians depends

on whether express exemptive language exists within the text of the statute or

treaty.” Ramsey, 302 F.3d at 1078. However, the exemptive language “need not
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explicitly state that Indians are exempt from the specific tax at issue; it must only

provide evidence of the federal government’s intent to exempt Indians from

taxation.” Id. While containing no express tax exemption for tobacco, 26 U.S.C.

Section 4225 confirms Congress’s express intent to exempt tribally produced

goods from federal excise tax when those goods reflect traditional and historic

Native practices.

Specifically, 26 U.S.C. Section 4225 exempts from manufacturers excise tax

“any article of native Indian handicraft manufactured or produced by Indians on

Indian reservations.”3 While this exemption does not expressly include tobacco

products, it “need not explicitly state that Indians are exempt from the specific tax

at issue.” Ramsey, 302 F.3d at 1078. Rather, Section 4225 provides “evidence of

the federal government’s intent to exempt Indians from taxation” as required by

the Ninth Circuit. Ramsey, 302 F.3d at 1078. Accordingly, Section 4225’s express

exemptive language protects Indian-made tobacco products manufactured on-

reservation from federal manufacturers excise taxes. At the very least, the statute

demonstrates Congress’s intent not to impose a manufacturer’s excise tax on goods

produced in a fashion that follows traditional and historic practices, and confirms

that such a tax runs afoul of the Treaty and the Allotment Act.

V. The TTB Is Required to Consult with the Yakama Nation Before Imposing
Taxes that Impact Yakama Treaty Guarantees.

The Treaty guaranties the Yakama specific rights to consultation not enjoyed

by other Indians or non-Indians. The United States agreed to resolve disputes in-

person with the Yakama Chiefs, and similarly promised that the Yakama would be

able to resolve disputes with the “Great Chief” – the United States President.

General Palmer asked: “Is it not good that these men can write down what is said

3 Whether King Mountain products are handicrafts is an issue of fact. Cf. ECF No.

134 at 15.
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here and understand what it is? . . . Would it not be good if [you] wanted to talk

with my brother, or if you wanted to talk with our Great Chief? If you knew how

to write and wanted to talk you could send it to him on paper and he would know

your heart?” ECF No. 6-2 at 94. Governor Stevens made a similar promise stating

that when Chief John Ross of the Cherokee Nation “ goes to see the Great Father,

the President, he sits with him at table as you sit with us at table,” promising that

“what had been done for John Ross should be done for you.” ECF No. 6-2 at 81.

Meaningful in-person communication is a familiar dispute resolution

practice for the Yakama – one deeply rooted in Yakama culture. They understood

that if they had a grievance with the Treaty not being carried out, the President was

obligated to deal directly with them and to act promptly to resolve the grievance.

They relied upon this promise of dispute resolution through in-person,

government-to-government meetings between leaders. ECF No. 6-2 at 81, 94.

Our President on several occasions has reinforced federal policies and

obligations secured in Indian treaties. Two examples are President Clinton’s

Executive Order 13175 for consultation and coordination with Indian tribal

Governments, 65 Fed. Reg. 67249 (Nov. 9, 2000), and President Obama’s 2009

Memorandum directing the heads of executive departments and agencies to submit

a detailed plan on its implementation of EO 13175. These Executive Orders

supply “further evidence of policy, the interpretation of policy by the [agency] and

by the federal government[,] and the tribe’s reliance thereon” that requires federal

agencies to engage in meaningful consultation pursuant to their own policies and

guidelines. Lower Brule Sioux Tribe v. Deer, 911 F. Supp. 395, 401-02 (D.S.D

1995). The Ninth Circuit has “emphasized that federal agencies owe a fiduciary

duty to all Indian tribes, and that at a minimum this means agencies must comply

with general regulations and statues.” Quechan Tribe of Fort Yuma Indian

Reservation v. U.S. Dept. of Interior, 755 F. Supp. 2d 1104, 1110 (S.D. Cal. 2010)

(citing Pit River Tribe v. U.S. Forest Serv., 469 F.3d 768, 788 (9th Cir. 2006). The
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Yakama claim for consultation is not based on these Executive Orders alone.

Instead, these orders acknowledge the continued obligation of the Federal

Government to engage in meaningful government-to-government consultation with

Tribal governments where, as here, a Tribe is directly affected by government

action.

The TTB does not enjoy any exception to this rule. Indeed, in accordance

with Executive Order 13175, the Department of the Treasury requires TTB to

implement a comprehensive consultation process that leads to meaningful dialogue

with Indian Tribes on a government-to-government basis. See http://www.treasury

.gov/resource-center/economic-policy/tribal-policy/Pages/Tribal-Policy.aspx. This

allows the Treasury Department to better understand and respond to the needs of

tribal governments regarding Treasury regulations, legislative comments, proposed

legislation and policy statements that have Tribal implications, have a direct and

identifiable economic impact on Indian Tribes, or preempt tribal law. Id.

Acknowledging its consultation obligation, TTB references a single “meet

and greet” session that took place three years ago - yet admits that it was not

present, and that the meeting was not for the Yakama Nation:
King Mountain asked for a meeting with high-level Executive Branch
officials, and it got one. King Mountain’s concerns were heard.

ECF No. 134 at 19. But it is the Yakama Nation – not King Mountain -that seeks

to enforce its consultation rights under the Treaty, the Treaty Council Minutes,

Executive Order and Presidential Memorandum. The Yakama Nation is:
entitled through the Treaty of 1855, and in accord with the Executive
Orders and policies previously set forth, for meaningful consultation
and resolution without threats of litigation, prosecution, or
proceedings.

ECF No. 83 at 3 n.1. The TTB has not met its burden of showing that there are no

genuine issues of material fact on the Yakama Nation’s claim “for meaningful

consultation.” That claim therefore cannot be disposed of on summary judgment.
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VI. The Extent to Which Products are Derived Directly or Principally from
Trust Resources is an Issue of Fact that Must be Decided at Trial.

This Court and others have recognized that tax exemptions apply not only to

products derived from the use of reservation land, but also to products derived

from the use of reservation resources. ECF No. 103 at 6-7. The evidence now

before the Court confirms that tobacco products, like cattle, are derived both from

reservation land, and from other reservation resources such as the plants grown on

the land, and reservation labor. SOF 5, 6. At a minimum, there is evidence

sufficient to overcome summary judgment because, unlike “investment income,”

and more like cattle, tobacco products are directly derived from trust land and

other trust resources. SOF 6; cf. ECF No. 103 at 8 (“cigarettes and roll-your-own

tobacco are . . . products derived from a product directly derived from the land.”).

To ignore the cattle analysis, and instead treat these resources as “investment

income” would mean that any reworking of tribal resources as part of a

manufacturing process will eliminate all Treaty guarantees and federal statutory

protections – in effect denying the Yakama opportunities to engage in further

economic development. It leaves only work as farmers, loggers, and miners as

qualifying for Treaty protections. It denies the right to do anything with Yakama

resources other than supply raw materials to outsiders.

That is the opposite of the result intended by Treaty negotiators and would

be exploitative of the Yakama people. SOF 16-25. The Treaty was “presented as a

means to preserve Yakama customs and prevent further encroachments by white

settlers, while at the same time providing tribes with modern accoutrements to

enhance their standard of living and fortify their resources.” Yakama Indian

Nation, 955 F. Supp. at 1244 (emphasis added). The Treaty’s guarantees extend to

advances and developments in technology and trade that would occur and have

occurred in the intervening centuries. SOF 19, 20; accord Smiskin, 487 F.3d at

1266 (“the Treaty was clearly intended to reserve the Yakamas' right to travel on
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the public highways to engage in future trading endeavors” (internal quotation

marks and citation omitted) (emphasis added)).

The Yakama Nation’s cession of their lands was not without consideration –

in return they kept certain rights beyond those enjoyed by other citizens. Puyallup

Tribe v. Dep’t of Game, 391 U.S. 392, 397 (1968) (“[T]o construe the treaty as

giving the Indians ‘no rights but such as they would have without the treaty’ would

be ‘an impotent outcome to negotiations and a convention which seemed to

promise more and give the word of the Nation for more.’”) (internal citation

omitted). The Treaty anticipated that the Yakama will engage in “future trading

endeavors.” Yakama Indian Nation, 955 F. Supp. at 1253 , aff’d sub nom. Cree II.

The agreement they negotiated did not restrict them from prospering through trade,

including trade based on practices not common in 1855. SOF 19. And the

Yakama right to travel and trade included all goods, not just plants, but products

they made, and for which they traded. SOF 18; Yakama Indian Nation, at 1268

(“Here, there is evidence from the time of treaty suggesting that the Yakamas then

understood the right to travel to extend beyond tribal goods.”); Smiskin, 487 F.3d

at 1268-69 (“we disagree with the Government’s argument that the Yakamas’

treaty right to travel protects only collectively owned or reservation derived

goods.”).

Yet the TTB argues that Yakama tobacco in anything but its raw form, even

100% trust land grown tobacco traded for purposes of cultural and religious

ceremonies, is subject to federal taxation. But the Treaty encouraged the Yakama

to become farmers, and also entrepreneurs. SOF 19-21. They have done just that,

and now are the victim of their own success, facing a TTB that seeks to abrogate

Treaty guarantees by taxing Yakama goods generated from reservation land and

resources.

CONCLUSION

The Court should deny the TTB’s Motion for Summary Judgment.
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