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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF SOUTH DAKOTA 

WESTERN DIVISION 

 

 

DIANE M. WILSON 

                                         Plaintiff, 

 

v. 

 

THOMAS SHORTBULL and MICHELLE 

YANKTON, 

                                        Defendants. 

 

 

 

 

Civ. No. 12-5078-JLV 

 

 

DEFENDANTS’ MEMORANDUM 

OF LAW IN SUPPORT OF  

MOTION TO DISMISS 

 

Defendants, Thomas Shortbull, President of the Oglala Lakota College, and Michelle 

Yankton, Director for the Oglala Lakota College’s Head Start Program (hereinafter collectively 

referred to as the “Tribal Defendants”), by and through their attorney, Steven D. Sandven, 

hereby move for an order of the Court dismissing the Plaintiff’s complaint pursuant to Federal 

Rules of Civil Procedure 12(b)(1) and 12(b)(6) for lack of subject matter jurisdiction based 

upon the doctrine of sovereign immunity, failure to state claim upon which relief can be 

granted, failure to join a necessary party under Rule 19, and failure to exhaust Tribal remedies.   

STATEMENT OF FACTS 

 Thomas Shortbull is President of the Oglala Lakota College (“hereinafter “OLC”) 

which is an accredited community college located on the Pine Ridge Reservation of the Oglala 

Sioux Tribe (“Tribe”). In 1971, pursuant to its Constitution, the Tribe chartered the college as a 

non-profit corporation to provide post-secondary education to Tribal members.  Ex. 1. OLC is 

wholly-owned by the Tribe. The affairs of OLC are managed by a Board of Directors 

comprised of Tribal members. Id. The College is funded primarily through grants from the 
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Bureau of Indian Affairs under the Tribally Controlled College or University Assistance Act of 

1978, 25 U.S.C. § 1805 et seq., and by the Tribe.  

On or about February 25, 2005, the Oglala Sioux Tribe was notified by the Head Start 

Bureau that termination of the Tribe as a Head Start grantee was under consideration.  Ex. 2.  

On April 22, 2005, the Tribe relinquished control of its Head Start Program to OLC.  Id.  

Defendant Michelle Yankton is the Director of OLC’s Head Start Program.   

 On November 21, 2008, Plaintiff was hired by OLC as the Teacher Assistant for the 

Wanblee Head Start Program.  Ex. 3.  Her immediate supervisor was Georgia Rooks.  Id.  Less 

than one year after she was employed, other employees began to relay their concerns regarding 

Plaintiff’s issues with Head Start policies and other employees.  Ex. 4 and 5.  On November 

13, 2009, Plaintiff filed a grievance with the College claiming that the allegations made against 

her by one of the parents were false.  Ex. 6.  Additionally, Plaintiff claimed that Ms. Rooks had 

accused her of reporting “unsubstantial” child abuse and that she needed to be more 

professional and refrain from gossiping.  Id.  Plaintiff averred that the “accusations of [the] 

child saying [she] hit her is false.” Id.  On that same day, OLC administration met with 

Plaintiff regarding allegations that she was denying food to the children enrolled in the Head 

Start Program.  Ex. 7.  

 On November 16, 2009, the College notified the Plaintiff that, in accordance with 

OLC’s policies, a meeting was scheduled for November 23, 2009 to discuss her grievance. Ex. 

8.  On November 30, 2009, Plaintiff was informed that her termination had been upheld.  On 

December 10, 2009, Plaintiff submitted a memorandum to President Shortbull denying the 

allegations that she had struck a child and withheld food.  Ex. 9.  On that same day, Plaintiff 

request a “formal full board hearing” on her termination.  Ex. 10.   
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 On December 17, 2009, the College notified Plaintiff that her grievance was untimely, 

and based thereon, her termination was upheld.  Ex. 11.  

STANDARD OF REVIEW 

 A motion to dismiss pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure 

will be granted in cases where the court finds it lacks subject matter jurisdiction over plaintiff’s 

claims.  The court may look at matters outside the pleadings on a motion to dismiss under Rule 

12(b)(1).  Whether they involve questions of law or fact, jurisdictional issues are for the court 

to decide.  Under a Rule 12(b)(6) motion, “no presumptive truthfulness attaches to the 

Plaintiff’s allegations and the existence of disputed material facts will not preclude the trial 

court from evaluating for itself the merits of jurisdictional claims.” Osborn v. United States, 

918 F.2d 724, 728 n.4 and 729-730 (8th Cir. 1990).  The plaintiff has the burden of proof to 

show the court has jurisdiction.  Id. Sovereign immunity is a jurisdictional issue which should 

be addressed under Rule 12(b)(1).  Hagen v. Sisseton-Wahpeton Comty. Coll., 205 F.3d 1040, 

1043 (8th Cir. 2000).   

“Tribal sovereign immunity is a matter of subject matter jurisdiction…which may be 

challenged by a motion to dismiss under Fed.R.Civ.P. 12(b)(1)….”  E.F.W. v. St. Stephen’s 

Indian High School, 264 F.3d 1297, 1302-03 (10th Cir. 2001) (citations omitted).  Upon a 

defendant’s Rule 12(b)(1) motion to dismiss, the plaintiff bears the burden of proving 

jurisdiction.  Richmond, Fredericksburg & Potomac R. Co. v. United States, 945 F.2d 765, 768 

(4th Cir. 1991), cert. denied, 503 U.S. 984 (1992); Osborn v. United States, 918 F.2d 724, 729 

n.6 (8th Cir. 1990).  Specifically:  “On a [tribe’s] motion invoking sovereign immunity to 

dismiss for lack of subject matter jurisdiction, the plaintiff bears the burden of proving by a 

preponderance of evidence that jurisdiction exists.”  Garcia v. Akwesasne Housing Authority, 
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268 F.3d 76, 84 (2nd Cir. 2001).  Moreover, the party seeking to invoke the Court’s 

jurisdiction must allege all facts necessary to establish it.  Kokkonen v. Guardian Life Ins. Co. 

of Am., 511 U.S. 375, 377 (1994).   

The primary focus of the Tribal Defendants’ motion to dismiss is an assertion of 

sovereign immunity, an argument that implicates the Court's subject matter jurisdiction. St. 

Stephen's Indian High School, 264 F.3d at 1302-03. Although sovereign immunity is 

recognized as an affirmative defense, it is clear that the party seeking to sue a sovereign entity 

bears the burden of showing that such immunity has been waived. See e.g. James v. U.S., 970 

F.3d 750, 752 (10th Cir. 1992).  As will be discussed below, no waiver of sovereign immunity 

has been authorized that would allow the Plaintiff to bring an action against the Tribal 

Defendants.   

SUMMARY ARGUMENT 

The Plaintiff’s complaint must be dismissed by this Court for several reasons. 

 First, the Oglala Sioux Tribe is a sovereign Tribe and as such enjoys absolute immunity 

from suit. A characteristic unique to a sovereign Indian tribe is immunity from suit, which is a 

jurisdictional consideration. "As a matter of federal law, an Indian tribe is subject to suit only 

where Congress has authorized the suit or the tribe has waived immunity." Kiowa Tribe v. 

Manufacturing Technologies, Inc., 523 U.S. 751, 753, 118 S.Ct. 1700, 1702-03 (1998). The 

Tribe, its entities and the tribal officials charged with operating the entities share in the Tribe's 

sovereign immunity from suit. Hagen v. Sisseton-Wahpeton Community College, 205 F.3d 

1040 (8th Cir. 2000).  This fundamental right is a bar not only to entry of judgment against a 

tribe, but to suit in the first instance. See, e.g., Puyallup Tribe v. Department of Game, 433 U.S. 

165, 172 (1977). In this case, no unequivocal and express waiver of sovereign immunity exists, 

and therefore, this Court lacks jurisdiction to hear Plaintiff’s claims. 
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 Second, Plaintiff has not stated a claim upon which relief can be granted under the 

Fourth Amendment as courts have consistently and uniformly held that the Fourth Amendment 

to the United States Constitution does not apply to federally recognized Indian Tribes such as 

the Oglala Sioux Tribe.  Further, Plaintiff has not demonstrated a “wrong” as required by the 

Fort Laramie Treaty under which she claims redress. 

 Third, those who seek to resolve legal disputes regarding matters that arise on Indian 

reservations are presumptively required, before filing a claim with the federal government, to 

exhaust any remedies that are available in Tribal Court.  The Oglala Sioux Tribe has a fully-

functioning judicial system that has the authority to adjudicate disputes involving the Oglala 

Sioux Tribe, its entities, and its members. As a matter of comity, this Court is required to 

dismiss this action to provide for exhaustion of Tribal remedies.   

 Finally, Plaintiff’s complaint deals solely with her termination from OLC and the 

alleged actions of the Tribal Defendants in their representative capacities of OLC. Specifically, 

Plaintiff alleges that she was not afforded a hearing before the Board of Trustees on her 

termination.  However, OLC policies do not authorize the Board of Trustees to become 

engrained in employee disputes.  Accordingly, the Tribal Defendants did not have the authority 

to grant her request for relief – such relief can only be granted by OLC. As such, OLC is a 

necessary party that cannot be joined based upon the doctrine of sovereign immunity.  

 

I. OLC IS PROTECTED UNDER THE DOCTRINE OF SOVEREIGN   

IMMUNITY. 

 

 The Oglala Sioux Tribe is a federally recognized Tribe located on the Pine Ridge 

Reservation in South Dakota.  OLC, a non-profit corporation chartered and wholly owned by 

the Tribe, is in large part funded by the Tribally Controlled Colleges and University Assistance 

Act that mandates a college must be “formally controlled or operated and managed by the 

governing body of an Indian Tribe or by the governing bodies of two or more Indian Tribes,” 
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or be “established or is otherwise sanctioned or chartered by resolution, ordinance, or other 

official action (which is still in full force and effect) of such governing body or bodies.” 25 

C.F.R. § 41.3(e).  OLC is not only controlled by the Tribe, it is chartered by Tribal ordinance.  

See Ex. 1.  

 It is a fundamental tenet of Indian law that an Indian tribe may establish separate tribal 

entities, which are afforded the same rights and immunities as the tribe itself. Central 

Machinery Co. v. Arizona Tax Comm'n, 448 U.S. 160, 164 n.3 (1980); Mescalero Apache 

Tribe v. Jones, 411 U.S. 145, 157 n.13 (1973); Hagen, 205 F.3d at 1043; Weeks Construction, 

Inc. v. Oglala Sioux Housing Authority, 797 F.2d 668, 670-71 (8th Cir. 1986); Maryland 

Casualty Co. v. Citizens National Bank of West Hollywood, 361 F.2d 517, 521 (5th Cir. 1966).
1
 

The Tribe does not lose its rights and immunities by establishing an entity to serve a tribal 

purpose. See E.E.O.C. v. Fond du Lac Heavy Equipment, 986 F.2d 246 (8th Cir. 1993) 

(equipment and construction company, wholly-owned by federally-recognized tribe, is entitled 

to assert the tribe's sovereign rights). Thus, sovereign immunity shields the Tribe’s agencies 

and officers from suit absent a clear and unequivocal waiver of that immunity. Hagen, 205 

F.3d at 1043; Ramey Construction Co., 673 F.2d at 320.  OLC is an arm of the Tribe, and 

therefore, is entitled to assert Tribal sovereign immunity.   

II. THE TRIBE’S OFFICIALS AND AGENTS SHARE THE TRIBE’S 

SOVEREIGN IMMUNITY FROM SUIT.  

 

                                                 
1
 See also Ramah Navajo School Board v. Bureau of Rev. of N.M., 458 U.S. 832, 839-40 

(1982); New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 336 (1983); Namekogan 

Development Co. v. Bois Forte Reservation Housing Authority, 517 F.2d 508, 510 (8th Cir. 

1975); Dubray v. Rosebud Housing Authority, 565 F.Supp. 462, 465 (D.S.D. 1983). 
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 The primary responsibility of Thomas Shortbull, OLC’s President, is to provide 

leadership in fulfilling the mission and purposes of the college as enumerated in the Charter.  

The President operates under the direction of the Board of Trustees and is primarily 

responsible for the managerial activities of the college, i.e., implementation of policies, short 

and long term planning, and development of an institutional budget.  The primary 

responsibility of Michelle Yankton as OLC’s Head Start Director is to oversee the 

implementation of policies that govern the program. The Director operates under the direction 

of the Board of Trustees and the President of the College. Because a governmental entity can 

only act through its officials, a lawsuit imposed upon a tribal official is generally considered to 

be a lawsuit against the sovereign. Tribal officials acting in their official capacities share the 

Tribe’s immunity from suit when "acting in their representative capacity and within the scope 

of their authority." Evans v. McKay, 869 F.2d 1341, 1348 n.9 (9th Cir. 1989); Imperial Granite 

Co. v. Pala Tribe of Mission Indians, 940 F.2d 1269, 1271 (9th Cir. 1991); Hardin v. White 

Mountain Apache Tribe, 779 F.2d 476, 479 (9th Cir. 1985); United States v. Oregon, 657 F.2d 

1009, 1012 n. 8 (9th Cir. 1982). To hail a tribal official into court, Plaintiff must prove that the 

conduct in question is not related to their current or former governmental duties: 

Since the sovereign may not be sued, it must also appear that the action to be restrained 

or directed is not action of the sovereign. The mere allegation that the officer, acting 

officially, wrongfully holds property to which the plaintiff has title does not meet that 

requirement. True it establishes a wrong to the plaintiff. But it does not establish that 

the officer, in committing that wrong, is not exercising the powers delegated to him by 

the sovereign. If he is exercising such powers the action is the sovereign’s and a suit to 

enjoin it may not be brought unless the sovereign has consented. 

Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 693 (1949). Noticeably absent 

from the Plaintiff’s complaint is any information pertaining to individual actions of Thomas 

Shortbull or Michelle Yankton. Consequently, because the Plaintiff’s complaint fails to allege 
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any wrongful conduct by President Shortbull or Michelle Yankton, and it appears to involve 

conduct exclusively to actions taken by OLC, the Tribal Defendants being subject to the 

lawsuit is simply a substitute for the Tribal college. 

 The series of cases, Chayoon v. Mashantucket Pequot Tribal Nation, Docket No. 

3:02CV0163 (D.Conn. 2002), Chayoon v. Chao, 355 F.3d 141 (2nd Cir. 2004), cert. denied 

sub nom. Chayoon v. Reels, 543 U.S. 966 (2004), and Chayoon v. Sherlock, 89 Conn.App. 

821(Conn.App. 2005) are directly on point.  The plaintiff in these cases, Joseph Chayoon, was 

an employee of the Foxwoods Casino, a casino owned and operated by the Mashantucket 

Pequot Gaming Enterprise, an arm of the Mashantucket Pequot Tribe.  In his first lawsuit, 

Plaintiff sued the Tribe and Foxwoods Casino for wrongful termination.  The case was 

dismissed for lack of subject matter jurisdiction, based on the sovereign immunity of the Tribe 

and the casino.  Plaintiff then filed a second lawsuit, naming 18 individual defendants, 

including seven (7) members of the Tribal Council.  Plaintiff’s second case was similarly 

dismissed with the Court explaining: 

Chayoon cannot circumvent tribal immunity by merely naming officers or employees 

of the Tribe where the complaint concerns actions taken in defendant’s official or 

representative capacities and the complaint does not allege they acted outside the scope 

of their authority. 

 

Chayoon v. Chao, 355 F.3d at 143. 

 

 Nevertheless, Chayoon filed a third wrongful termination lawsuit in state court naming 

eight individuals of the casino.  Chayoon v. Sherlock, 89 Conn. App. at 824.  Plaintiff argued 

sovereign immunity should not apply because defendants were not Indians and were being 

sued individually, and because in terminating his employment defendants acted in violation of 

federal law and therefore beyond the scope of their authority.  Id. at 825.  Defendants argued 
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that at the time plaintiff was terminated they were all casino employees, and plaintiff’s claims 

related to conduct undertaken pursuant to their employment responsibilities.  The court agreed 

with the defendants, affirming dismissal on the basis of sovereign immunity.  The court began 

by observing that “[t]ribal immunity extends to all tribal employees acting within their 

representative capacity and within the scope of their official authority.”  Id. at 826.   

 With that established, the primary issue for the Chayoon v. Sherlock court was 

“whether the plaintiff had made sufficient claim that the defendants acted beyond the scope of 

their authority so as to denude them of the protection of sovereign immunity.”  Id. at 828. The 

Court explained: 

In the tribal immunity context, a claim for damages against a tribal official lies 

outside the scope of tribal immunity only where the complaint pleads – and it is 

shown – that a tribal official acted beyond the scope of his authority to act on behalf 

of the [t]ribe….Claimants may not simply describe their claims against a tribal official 

as in his individual capacity in order to eliminate tribal immunity …[A] tribal official – 

even if sued in his individual capacity – is only stripped of tribal immunity when he 

acts manifestly or palpably beyond his authority….Id., citing Bassett v. Mashantucket 

Pequot Museum & Research Center, Inc., 221 F.Supp.2d 271, 280 (D.Conn. 2002).  To 

overcome sovereign immunity, plaintiff “must do more than allege the defendants’ 

conduct was in excess of their …authority; [he] must allege or otherwise establish facts 

that reasonably support those allegations.”  Id.  The court held that nothing alleged by 

plaintiff suggested that defendants acted “manifestly or palpably beyond their authority 

in their conduct regarding the termination of his employment.”   

 

Id. at 829.  Emphasis added.  In language that applies equally well to Plaintiff’s claims here, 

the Chayoon v. Sherlock court stated: 

[T]he complaint against the defendants in the present matter patently demonstrates that 

in terminating the plaintiff’s employment, the defendants were acting as employees of 

Foxwoods within the scope of their authority.  It is insufficient for the plaintiff merely 

to allege that the defendants violated federal law or tribal policy in order to state a 

claim that they acted beyond the scope of their authority.  See Bassett v. Mashantucket 

Pequot Museum & Research Center, Inc., supra, 221 F.Supp.2d at 280-81.  Such an 

interpretation would eliminate tribal immunity from damages actions because a plaintiff 

must always allege a wrong or a violation of law in order to state a claim for relief.  In 

order to circumvent tribal immunity, the plaintiff must have alleged and proven, apart 
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from whether the defendants acted in violation of federal law, that the defendants acted 

“without any colorable claim of authority….”  

 

Id. at 281.  The court concluded that the Plaintiff had made no proffer of such conduct and that 

he merely alleged that he sued the defendants in their personal capacities and that they acted 

outside the scope of their authority. Without more, the court dismissed all claims against the 

Tribal officials.  

 Here, as in Chayoon, Plaintiff has failed to plead facts showing that the Tribal 

Defendants acted “without any colorable claim of authority.”  Id.  See also Native Am. 

Distributing v. Seneca-Cayuga Tobacco Co., 2007 WL 1673535 (N.D.Okla. 2007)(“tribal 

official, even if sued in an individual capacity, is only stripped of tribal immunity when he acts 

‘without any colorable claim of authority’”); Trudgeon v. Fantasy Springs Casino, 71 

Cal.App.4
th

 at 644 (“Where the plaintiff alleges no viable claim that tribal officials acted 

outside their authority, immunity applies”)(citing Imperial Granite Co. v. Pala Band of 

Mission Indians, 940 F.2d 1269, 1271 (9th Cir. 1991). 

 Nor has the Plaintiff alleged that the Tribal Defendants acted manifestly or palpably 

beyond their authority in their conduct regarding her termination and subsequent grievance.  

Bassett v. Mashantucket Pequot Museum, 221 F.Supp.2d at 280.  Plaintiff was terminated from 

her position on November 6, 2009. According to Section 65-500-1 of OLC’s policies, Plaintiff 

had to file a written grievance with her immediate supervisor within five (5) business days 

from the termination.  On November 13, 2009, Plaintiff submitted a timely grievance which 

initiated the grievance procedure with the Complaints manager.  In other words, the Tribal 

Defendants play no role in overseeing or implementing the actual grievance process.   
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 It must also be noted that Plaintiff’s complaint is solely directed at recovering monetary 

damages.  Where “the ‘essential nature and effect’ of the relief sought is against the Tribe, the 

Tribe is the ‘real, substantial party in interest,’ and its immunity applies to bar suit, irrespective 

of claims against Tribal officials.”  Shermoen v. United States, 982 F.2d 1312, 1320 (9th Cir. 

1992).  As the Ninth Circuit explained: 

A suit may fail, as one against the sovereign, even if it is claimed that the officer being 

sued has acted unconstitutionally or beyond his statutory powers, if the relief requested 

cannot be granted by merely ordering the cessation of the conduct complained of but 

will require affirmative action by the sovereign or the disposition of questionably 

sovereign power.  

 

Id. at 1320.  Plaintiff’s requested relief – the payment of $999,000 – will “require affirmative 

action by the sovereign [and] the disposition of unquestionably sovereign property.”  Id.  

Because the requested relief “would expend itself on the public treasury or domain”, Plaintiff’s 

claims are necessarily against the sovereign itself. Shermoen, 982 F.2d at 1320.   

III. THE TRIBAL DEFENDANTS ARE BESTOWED WITH IMMUNITY IN THEIR 

INDIVIDUAL CAPACITY. 

 

While claims against tribal officials in their individual capacities are occasionally 

justified, Plaintiff here has not successfully supported such a claim against the Tribal 

Defendants in their individual capacity. Like state and federal agents and officials, tribal agents 

and officials are generally protected by the sovereign’s immunity. Santa Clara Pueblo v. 

Martinez, 436 U.S. 49 (1978).
2
 A Tribe’s immunity extends to its agents and officials when 

acting in their representative capacity and within the scope of their authority. Baker Elec. Co-

                                                 
2
See also Dry v. United States, 235 F.3d 1249, 1253 (10th Cir. 2000); Fletcher v. United States, 

116 F.3d 1315, 1324 (10th Cir. 1997); Burlington Northern v. Blackfeet Indian Tribe, 924 F.2d 

899, 901 (9th Cir. 1991), overruled on other grounds, Big Horn County Elec. Co-op., Inc. v. 

Adams, 219 F.3d 944 (9th Cir. 2000); Runs After v. United States, 766 F.2d 347 (8th Cir. 

1985). 

Case 5:12-cv-05078-JLV   Document 13   Filed 04/02/13   Page 11 of 23 PageID #: 63



 

12 

 

op., Inc. v. Chaske, 28 F.3d 1466, 1471 (8th Cir. 1994) (stating that if tribal officers act within 

their authority, they are “clothed with the Tribe’s sovereign immunity”).
3
  

The immunity of tribal officials is not limited to high-level officers or officials who are 

performing governmental functions and exercising discretion. Bassett v. Mashantucket Pequot 

Museum & Research Ctr., Inc., 221 F.Supp.2d 271, 277-78 (D. Conn. 2002). Instead, tribal 

immunity extends to all tribal employees acting within their representative capacity and within 

the scope of their official authority.
4
 Id. at 278.  Accordingly, federal district courts across the 

country have overwhelmingly treated sovereign immunity as a bar to claims against a wide 

variety of tribal officials and employees, including: the president of a tribal college; a boxing 

promoter; a marketing manager; the Executive Director of a museum; the Projects Director of a 

museum; tribal attorneys; members of a tribal business council; employees responsible for the 

maintenance of a casino parking lot; and a consultant.
5
   

                                                 
3
See also Northern States Power Co. v. Prairie Island Mdewakanton Sioux Indian Cmty., 991 

F.2d 458, 460 (8th Cir. 1993); Evans v. McKay, 869 F.2d 1341, 1348 n.9 (9th Cir. 1989); 

Hardin v. White Mountain Apache Tribe, 779 F.2d 476, 479 (9th Cir. 1985); United States v. 

Oregon, 657 F.2d 1009, 1012 n.8 (9th Cir. 1982); Davis v. Littell, 398 F.2d 83, 84-84 (9th Cir. 

1968), cert. denied, 393 U.S. 1018, Jan. 13, 1969. 
4
 See E.F.W. v. St. Stephen’s Indian High School, 264 F.3d 1297, 1304 (10th Cir. 2001) 

(holding that claims against employees of a tribal social service agency in their official 

capacities were barred by sovereign immunity); Dry, 235 F.3d at 1252-53 (holding that various 

tribal officials, including the tribe’s general legal counsel, prosecutor, director of law 

enforcement, and seven other law enforcement personnel, were immune from suit in their 

official capacities); Hardin, 779 F.2d at 479-80 (holding that claims against “various tribal 

officials” were “barred by the Tribe’s sovereign immunity”); Snow, 709 F.2d at 1322 (holding 

that claims against a tribal revenue clerk were barred by sovereign immunity). 
5
 See Cohen v. Winkleman, 428 F.Supp.2d 1184, 1189 (W.D. Okla. 2006) (dismissing claims 

against a tribal college and its president on the basis of sovereign immunity); Frazier v. 

Turning Stone Casino, 254 F.Supp.2d 295, 309-10 (N.D. N.Y. 2003) (dismissing claims for 

injunctive relief against chief, boxing promoter, and marketing manager for acts taken in their 

official capacities as agents of the Oneida Nation and its Casino); Bassett v. Mashantucket 

Pequot Museum & Research Ctr., Inc., 221 F.Supp.2d 271, 277-78 (D. Conn.2002) (finding 

that tribal immunity applied to the Executive Director of a museum and to the Projects Director 
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 Plaintiff names Thomas Shortbull and Michelle Yankton as defendants in their 

individual capacity.  To be successful in hailing these Tribal officials into court, Plaintiff must 

prove that the conduct in question is not related to their current or former duties. Coggeshall 

Dev. Corp. v. Diamond, 884 F.2d 1, 3 (1st Cir. 1989). The allegation and proof that an official 

acted outside his or her authority is necessary to convert the action from one against the 

sovereign to one against the official in their individual capacity. Malone v. Bowdoin, 369 U.S. 

643, 646-48 (1962). Plaintiff’s complaint must be dismissed based upon her failure to prove, or 

even attempt to prove, any conduct where the Tribal Defendants have acted outside the scope 

of their authority. 

IV. THERE HAS BEEN NO EXPRESS AND UNEQUIVOCAL WAIVER OF 

SOVEREIGN IMMUNITY.  

 

It is a well-settled principal of federal law that Indian tribes are immune from suit in 

federal court unless “Congress has authorized the suit or the tribe has waived its immunity.”  

Kiowa Tribe v. Mfg. Technologies, Inc., 523 U.S. 751, 754 (1998).  Because preserving tribal 

resources and autonomy are matters of vital importance, tribal immunity is broad and extends 

to both governmental and commercial activities, whether undertaken on or off the Tribe’s 

                                                                                                                                                          

of the museum); Catskill Dev., L.L.C. v. Park Place Entm’t Corp., 206 F.R.D. 78, 923 (S.D. 

N.Y. 2002) (holding that a tribe’s sovereign immunity extended to its attorneys); Ordinance 59 

Ass’n v. Babbitt, 970 F.Supp. 914, 921 (D. Wyo. 1997) (holding that members of tribal 

business council were entitled to sovereign immunity); Romanella v. Hayward, 933 F.Supp. 

163, 167 (D. Conn. 1996), aff’d on other grounds, 114 F.3d 15 (2nd Cir. 1997), (characterizing 

a plaintiff’s action against tribal employees responsible for the maintenance of a casino parking 

lot as “a suit against the tribe” and holding that “the individual defendants’ immunity from suit 

is coextensive with the Tribe’s immunity from suit.”); United State ex rel. Shakopee 

Mdewakanton Sioux Cmty. v. Pan American, 650 F.Supp. 278, 281 n.5 (D. Minn. 1986) 

(Community officials and a consultant hired by the Community would be protected by the 

Community’s immunity if they acted in their official capacities and within the authority 

granted them.) 
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reservation. In fact, Tribal immunity is jealously guarded by Congress.  See Three Affiliated 

Tribes v. Wold Engineering, P.C., 476 U.S. 877, 890 (1987).  Consistent with this “strong 

presumption against waivers of tribal sovereign immunity,” Demontiney v. United States, 255 

F.3d 801, 811 (9th Cir. 2001), it is “settled that [an abrogation or waiver] of sovereign 

immunity ‘cannot be implied but must be unequivocally expressed.’”  Santa Clara Pueblo, 436 

U.S. at 58; See also C&L Enterprises v. Citizens Band of Potawatomi, 532 U.S. 411, 418 

(2001)(to relinquish its immunity, an Indian tribe’s waiver must be “clear”).  Accordingly, 

Indian Tribes can only be sued if they actually explicitly and unambiguously waive (or 

Congress abrogates) this broad right to immunity.  Kiowa Tribe of Okla. v. Manufacturing 

Technologies, 523 U.S. 751, 757, 760 (1998). 

In practice, these rules have resulted in strict construction of the actions necessary to 

waive an Indian Tribe’s immunity.  See Quiletue Indian Tribe v. Babbitt, 18 F.3d 1456, 1460 

(9th Cir. 1994)(Tribe’s voluntary participation in proceedings “is not express and unequivocal 

waiver of tribal immunity that we require in this circuit”); Squaxin Island Tribe v. State of 

Washington, 781 F.2d 715, 723 (9th Cir. 1986)(sovereign immunity barred state’s counterclaim 

in suit filed by Tribe); Chemehuevi Indian Tribe v. Cal. State Bd. of Equalization, 757 F.2d 

1047, 1053 (9th Cir. 1985)(same).  In fact, as courts throughout the nation have recognized, 

“the standard the Supreme Court has established for a waiver of tribal sovereignty is extremely 

difficult to satisfy.”  Smith v. Babbitt, 875 F.Supp. 1353, 1361 n.4 (D.Minn. 1995), aff’d. 100 

F.3d 556 (8th Cir. 1996); see also Gavle v. Little Six, Inc., 555 N.W.2d 284, 298 (Minn. 
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1996)(noting “high threshold on the issue of a tribe’s waiver of its sovereign immunity.”)  The 

federal appellate decisions are uniformly in accord with the above propositions.
6
   

In this case, Plaintiff has provided no evidence that the Tribe has specifically waived its 

sovereign immunity. Indeed, Plaintiff completely fails to claim or even allege a waiver here as 

to any of the Tribal Defendants.  Therefore, her claims simply cannot proceed.   

V. THE COMPLAINT FAILS TO STATE A CLAIM UPON WHICH RELIEF CAN 

BE GRANTED.   

 

 A complaint should be dismissed under 12 (b)(6) of the Federal Rules of Civil 

Procedure for failure to state a claim if “it appears beyond doubt that the plaintiff can prove no 

set of facts in support of his claim which would entitle him to relief.”  Conley v. Gibson, 355 

U.S. 41, 45-46 (1957).  Although the court construes the allegations of the complaint favorably 

to the pleader, Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), the court should not accept 

conclusory allegations or unwarranted deductions of fact as true.  Tuchman v. DSC 

Communications Corp., 14 F.3d 1061, 1067 (5th Cir. 1994).  If a required element, a 

prerequisite to obtaining the requested relief is lacking in the complaint, dismissal is proper.  

Clark v. Amoco Prods. Co., 794 F.2d 967, 970 (5th Cir. 1986).  Without some proper 

jurisdictional basis and a properly pleaded claim for relief, this Court does not have jurisdiction 

                                                 
6
See Bassett v. Mashantucket Pequot Tribe, 204 F.3d 343, 357 (2nd Cir. 2000)(“a tribe does 

not waive its immunity merely by participating in off-reservation activities”); Ute Distribution 

Corp. v. Ute Indian Tribe, 149 F.3d 1260, 1267 (10th Cir. 1998)(“[T]he Supreme Court has 

refused to find a waiver of tribal immunity based on policy concerns, perceived inequities 

arising from the assertion of immunity, or the unique context of a case”); Rupp v. Omaha 

Indian Tribe, 45 F.3d 1241, 1245 (8th Cir. 1995)(“[N]othing short of an express and 

unequivocal waiver can defeat the sovereign immunity of an Indian nation.”); Wichita and 

Affiliated Tribes of Okla. v. Hodel, 788 F.2d 765, 773 (D.D.Cir. 1986)(“In holding that a tribe 

may consent to be sued, it is imperative to caution, however, that such consent ‘cannot be 

implied but must be unequivocally expressed.’”) 
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over the persons and subject matter of this action.  See Northwestern S.D. Production Credit 

Ass’n. v. Smith, 784 F.2d 323 (8th Cir. 1986).   

A. Diversity Jurisdiction Does Not Exist. 

 Diversity jurisdiction exists in a civil matter where the amount in controversy exceeds 

$75,000, exclusive of interest and costs, and the dispute is between citizens of different states.  

28 U.S.C. § 1332(a)(1).  Although on her civil cover sheet dated October 23, 2012, Plaintiff 

claims the basis of this Court’s jurisdiction is based upon diversity, she also marks that both the 

Plaintiff and the Defendants are citizens of this state or have their principal place of business 

within the State of South Dakota.  See Doc. 2.  Indeed, the Oglala Lakota College is a tribally 

chartered entity of the Oglala Sioux Tribe located within the State of South Dakota.  Both 

Thomas Shortbull and Michelle Yankton reside or have their principal place of business within 

the reservation boundaries of the Oglala Sioux Tribe.  And finally, the only remaining party - 

the Plaintiff herself - proclaims Kadoka, South Dakota as her residence.  (Amend. Complaint at 

¶ 2; Doc. 6).   Based upon Plaintiff’s own admissions, diversity jurisdiction does not exist. 

B. Plaintiff’s Claim that the Tribal Defendants Violated the Fourteenth Amendment to the 

United States Constitution is Misplaced. 

 

 Plaintiff claims that the Tribal Defendants violated the due process clause of the 

Fourteenth Amendment to the United States Constitution.  (Complaint; Doc 1).  OLC is an arm 

and entity of the Oglala Sioux Tribe, and as such, is not constrained by the Fourteenth 

Amendment to the United States Constitution.   “It has been understood for more than a 

century that the Bill of Rights and the Fourteenth Amendment do not of their own force apply 

to Indian tribes.”  Gallegos v. Jicarilla Apache Nation, 97 Fed. Appx. 806, 812 (10th Cir. 

2003), cert. denied, 542 U.S. 938 (2004)(finding that a non-Indian tribal police officer 

Case 5:12-cv-05078-JLV   Document 13   Filed 04/02/13   Page 16 of 23 PageID #: 68



 

17 

 

challenging his termination failed to state a claim under 42 U.S.C. § 1985(3) against tribal 

officials because the predicate violations upon which he relied - i.e., of his “constitutional 

equal protection and due process rights” - were based on “provisions of the United States 

Constitution [that] do not constrain tribes and their officials”)(citing Santa Clara Pueblo v. 

Martinez, 436 U.S. 49, at 56–57) (1978); Suarez v. Confederated Tribes & Bands of Yakima, 

996 F.2d 1227, 19193 WL 210717 (9th Cir.1993)(unpublished opinion)(“By their express 

terms, the Fifth and Fourteenth Amendment place limitations only on state and federal 

authority, and not on other sovereign governments such as the Yakima Nation.”). Because the 

Fourteenth Amendment does not apply to the Oglala Sioux Tribe, Plaintiff’s complaint must be 

dismissed. 

C. The Fort Laramie Treaty Does Not Confer Jurisdiction Over this Dispute. 

 Plaintiff contends that the Tribal Defendants violated Article I of the 1868 Fort Laramie 

Treaty which reads as follows: 

From this day forward all war between the parties to this agreement shall for ever 

cease. The government of the United States desires peace, and its honor is hereby 

pledged to keep it. The Indians desire peace, and they now pledge their honor to 

maintain it. 

 

If bad men among the whites, or among other people subject to the authority of the 

United States, shall commit any wrong upon the person or property of the Indians, the 

United States will, upon proof made to the agent, and forwarded to the Commissioner 

of Indian Affairs at Washington city, proceed at once to cause the offender to be 

arrested and punished according to the laws of the United States, and also reimburse the 

injured person for the loss sustained. 

 

If bad men among the Indians shall commit a wrong or depredation upon the person or 

property of any one, white, black, or Indian, subject to the authority of the United 

States, and at peace therewith, the Indians herein named solemnly agree that they will, 

upon proof made to their agent, and notice by him, deliver up the wrongdoer to the 

United States, to be tried and punished according to its laws, and, in case they willfully 

refuse so to do, the person injured shall be reimbursed for his loss from the annuities, or 

other moneys due or to become due to them under this or other treaties made with the 
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United States; and the President, on advising with the Commissioner of Indian Affairs, 

shall prescribe such rules and regulations for ascertaining damages under the provisions 

of this article as in his judgment may be proper, but no one sustaining loss while 

violating the provisions of this treaty, or the laws of the United States, shall be 

reimbursed therefor. 

 

Plaintiff has not alleged facts that, if proved, would constitute a “wrong”. 

The allegations made by the Plaintiff do not constitute a “wrong” by any stretch of the 

imagination.  In her complaint, Plaintiff alleges to have suffered the following wrongs: (1) 

wrongful termination; (2) Defendants failed to provide a full board hearing as Plaintiff 

requested; (3) failure to follow procedures; and (4) false investigations were made of child 

abuse and the Tribal Defendants failed to investigate.  (Amend. Complaint at p. 3; Doc. 6). To 

successfully assert a claim under the “bad men” provision, Plaintiff must allege she was the 

victim of some crime, or at the very least, that the Tribal Defendants engaged in some 

affirmative act.  Plaintiff has failed to meet these requirements.   

The Fort Laramie Treaty does not define the term “wrong.” However, it is evident from 

the term’s context in Article I that in order for an action to constitute a wrong, it must be a 

criminal act.  For example, Article I requires that anyone who commits a “wrong” be tried and 

punished.  Based thereon, it is clear from that context that the term “wrong” refers to criminal 

acts because the government could not have undertaken an obligation to try and punish persons 

who had not committed criminal acts.  This interpretation of Article I is borne out by numerous 

cases that have considered similar “bad men” language.  See Tsosie v. United States, 825 F.2d 

393 (Fed. Cir. 1987)(sexual assault by hospital employee); Begay v. United States, 219 Ct.Cl. 

599 (1979)(sexual assault of students by school counselor and other staff);  Hebah v. United 

States, 197 Ct.Cl. 729 (1972)(“killing an Indian without just cause or reason”); Elk v. United 

States, Fed.Cl. 405 (2006)(sexual assault by Army recruiter); Ex parte Kan-gi-shun-ca, 109 
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U.S. 556, 557, 3 S.Ct. 396, 27 L.Ed. 1030 (1883) (murder); Janis v. United States, 32 Ct.Cl. 

407, 408 (1897) (killing of cattle); Friend v. United States, 29 Ct.Cl. 425, 426 (1894) (stolen 

property); Herrera v. United States, 39 Fed.Cl. 419, 420 (1997) (assault); Zephier v. United 

States, No. 03–768L, at 2 (Fed.Cl. Oct. 29, 2004) (sexual, physical and mental abuse).  Indeed, 

in Garreaux v. United States, 77 Fed. Cl. 726 (Fed.Cl. 2007), the Court of Federal Claims 

noted the following: 

Here, in contrast, Plaintiff is asking the Court to stretch the bounds of the “bad men” 

provision to encompass not a criminal claim, but a claim for negligence and/or breach 

of contract, and to encompass not a claim against specified white men, but against the 

federal government or HUD as an entity or against unnamed HUD officials. This the 

Court will not do. 

 

Id. at 737.   Based upon the common and plain meaning of the term, one cannot “commit” a 

“wrong” through inaction.  Plaintiff has not alleged any affirmative act by the Tribal 

Defendants and therefore has failed to allege a “wrong” within the meaning of the Fort 

Laramie Treaty.   

VI. PLAINTIFF HAS NOT EXHAUSTED TRIBAL REMEDIES. 

 Congress has endorsed tribes’ assertion of jurisdiction to the widest extent allowed by 

law.  Specifically, in the Indian Tribal Justice Support Act, codified at 25 U.S.C. § 2601 et 

seq., Congress found and declared the following: 

(1)  there is a government-to-government relationship between the United States and each 

Indian tribe; 

 

(2)  the United States has a trust responsibility to each tribal government that includes the 

protection of the sovereignty of each tribal government; 

 

(3)  Congress, through statutes, treaties, and the exercise of administrative authorities, has 

recognized the self-determination, self-reliance, and inherent sovereignty of Indian 

tribes; 
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(4)  Indian tribes possess the inherent authority to establish their own form of government, 

including tribal justice systems; 

 

(5)  tribal justice systems are an essential part of tribal governments and serve as important 

forums for ensuring public health and safety and the political integrity of tribal 

governments; 

 

(6)  Congress and the Federal courts have repeatedly recognized tribal justice systems as 

the appropriate forums for the adjudication of disputes affecting personal and property 

rights; 

 

(7)  traditional tribal justice practices are essential to the maintenance of the culture and 

identity of Indian tribes and to the goals of this chapter; 

 

(8)  tribal justice systems are inadequately funded, and the lack of adequate funding impairs 

their operation; and 

 

(9)  tribal government involvement in and commitment to improving tribal justice systems 

is essential to the accomplishment of the goals of this chapter. 

 

Emphasis added. In this case it is eminently clear that the Oglala Sioux Tribal Court is the 

“appropriate[forum] for the adjudication of disputes affecting personal rights.” Id. subsection 

(6).  

 The Supreme Court has also spoken regarding the proper role of tribal courts.  In 

National Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845 (1985), the Supreme Court 

addressed whether non-Indians (a school district and its insurer) could invoke general federal 

question jurisdiction to prevent a tribal member from invoking the jurisdiction of the Tribal 

Court. In the face of the non-Indian plaintiffs’ attempt to invoke the federal court’s jurisdiction, 

the Supreme Court advised:  

We believe that examination should be conducted in the first instance in the Tribal 

Court itself. Our cases have often recognized that Congress is committed to a policy of 

supporting tribal self-government and self-determination. That policy favors a rule that 

will provide the forum whose jurisdiction is being challenged the first opportunity to 

evaluate the factual and legal bases for the challenge. Moreover the orderly 

administration of justice in the federal court will be served by allowing a full record to 

be developed in the Tribal Court before either the merits or any question concerning 
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appropriate relief is addressed. The risks of the kind of “procedural nightmare” that has 

allegedly developed in this case will be minimized if the federal court stays its hand 

until after the Tribal Court has had a full opportunity to determine its own jurisdiction 

and to rectify any errors it may have made. Exhaustion of tribal court remedies, 

moreover, will encourage tribal courts to explain to the parties the precise basis for 

accepting jurisdiction, and will also provide other courts with the benefit of their 

expertise in such matters in the event of further judicial review. 

 

National Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 856-57 (1985) (footnotes 

omitted). 

 In fact, most circuits considering this issue have concluded that Nat’l Farmers Union 

"established an inflexible bar to considering the merits of a petition by the federal court, and 

therefore requiring that a petition be dismissed when it appears that there has been a failure to 

exhaust [tribal remedies]," Smith v. Moffet, 947 F.2d 442, 445 (10th Cir.1991), and that the 

"requirement of exhaustion of tribal remedies is not discretionary, it is mandatory. If deference 

is called for, the district court may not relieve the parties from exhausting tribal remedies." 

Crawford v. Genuine Auto Parts, Co., 947 F.2d 1405, 1407 (9th Cir.1991), cert. denied, 502 

U.S. 1096 (1992). Cf. Texaco, Inc. v. Zah, 5 F.3d 1374, 1379 (10th Cir. 1993) (characterizing 

exhaustion as “almost always” required when the activity at issue arises on the reservation). 

Finally, disputes arising on the reservation, as this one did, that raise questions of tribal law and 

jurisdiction, as this one does, must first be addressed in the tribal court. See Weeks Constr., Inc. 

v. Oglala Sioux Hous. Auth., 797 F.2d 668 (8th Cir. 1986).  

The United States Supreme Court precedent and governing law of the Eighth Circuit 

require tribal court remedies be exhausted before any action may be entertained by a federal 

court.  In this case, the Plaintiff has not exhausted her tribal court remedies.  Consequently, 

even if this Court might otherwise enjoy jurisdiction over this matter, the Court is precluded 

from exercising such jurisdiction.   
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VII. OLC IS A NECESSARY PARTY. 

 Under Fed. R. Civ. P. 19, a court undertakes a three-step analysis to determine if a party 

is indispensable. First, the court determines if a party is needed for the litigation. United States 

ex rel. Steele v. Turn Key Gaming, Inc., 135 F.3d 1249, 1251 (8th Cir. 1998); Pembina Treaty 

Comm. v. Lujan, 980 F.2d 543, 544 (8th Cir. 1992). If the party is necessary to the litigation, 

the court determines whether joinder is feasible. Steele, 135 F.3d at 1251. If joinder is not 

feasible, the court considers whether the litigation can proceed “in equity and good 

conscience” based on the factors in Fed. R. Civ. P. 19(b).  Pembina, 980 F.2d at 545. If the 

court determines the litigation cannot proceed, the party is “indispensable” and the case must 

be dismissed. Id. Here, this case must be dismissed because the Plaintiff has failed to join OLC 

as a party.  

 A party is necessary if one of the three criteria in Rule 19(a) is met: (1) complete relief 

cannot be afforded in the party’s absence; (2) the party has an interest in the action and its 

ability to protect that action would be impeded in its absence; or (3) the party’s absence would 

risk inconsistent obligations being imposed on the present parties, generally the defendants.  

Here, Plaintiff seeks $999,000.00 and “adjudicate the resolve (sic) in regard to [her] 

termination.” (Amend. Complaint at ¶ 3; Doc. 6).  The Tribal Defendants acted within their 

representative capacities as President of the College and Director of the Head Start Program.  

Any money awarded to the Plaintiff would necessarily be paid by the College.  Additionally, 

the Tribal Defendants carried out Plaintiff’s grievance in accordance with OLC policies 

established and formally approved by the College’s Board of Trustees – the Tribal Defendants 

have no authority to simply change policies to meet the demands of one grievant.  As such, the 

Case 5:12-cv-05078-JLV   Document 13   Filed 04/02/13   Page 22 of 23 PageID #: 74



 

23 

 

College is a necessary party that cannot be joined based upon the doctrine of sovereign 

immunity. 

CONCLUSION 

For the foregoing reasons, the Tribal Defendants’ Motion to Dismiss should be granted.    

 

Respectfully submitted this 2
nd

 day of April, 2013.      

 

       STEVEN D. SANDVEN, Law Office 

 

      By:                                                                              

       /s/Steven D. Sandven__________                                            

       STEVEN D. SANDVEN 

       Attorney for Defendants  

       3600 South Westport Ave., Ste. 200 

       Sioux Falls SD 57106-6344 

       Telephone: 605 332-4408 

       Facsimile 605 332-4496 

       ssandvenlaw@aol.com  

 

 

I, Steven D. Sandven, hereby certify that on this date a true and correct copy of 

DEFENDANTS’ MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS and 

AFFIDAVIT OF STEVEN D. SANDVEN WITH ACCOMPANYING EXHIBITS were 

served upon the Plaintiff , by first-class mail, postage prepaid, at the following address: 

 

  Diane M. Wilson 

  820 5
th

 Street 

  Kadoka, SD 57543 

  

 

Dated this 2
nd

 day of April, 2013. 

      By:                                                                              

       /s/Steven D. Sandven__________                                            

       STEVEN D. SANDVEN 

       Attorney for Defendants 

3600 South Westport Ave., Ste. 200 

       Sioux Falls SD 57106-6344 

       Telephone: 605 332-4408 

       Facsimile 605 332-4496 

       ssandvenlaw@aol.com  
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