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Georgia A. Staton, Bar #004863
Michele Molinario, Bar #020594
Jonathan P. Barnes, Jr. Bar #028014
JONES, SKELTON & HOCHULI, P.L.C.
2901 North Central Avenue, Suite 800
Phoenix, Arizona  85012
Telephone:  (602) 263-1700
Fax:  (602) 200-7854
gstaton@jshfirm.com
mmolinario@jshfirm.com

Attorneys for Defendants Gila County, Gila 
County Sheriff’s Office; Sgt. Travis Baxley, 
Deputy Dennis Newman, and Deputy Ray 
Van Buskirk

UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

Rahne Pistor, George Abel and Jacob 
Witherspoon,

Plaintiffs,

v.

Carlos Garcia, Reynolds Nejo, Terry Phillips, 
Tony McDaniel, Gila County, Arizona and its 
agency the Gila County Sheriff’s Office, 
Farrell Hoosava; Lisa Kaiser, Bunny Loomis, 
Ray Van Buskirk, Hubert Nanty, Arizona 
Department of Gaming; Sgt. Baxley and 
Dennis Newman, jointly and severally, [an 
unknown agent with the Arizona Department 
of Gaming an unknown agent with the Gila 
County Sheriff’s Office],

Defendants.

NO. CV 12-00786-PHX-FJM

DEFENDANTS GILA COUNTY, 
GILA COUNTY SHERIFF’S 
OFFICE, TRAVIS BAXLEY, 
DENNIS NEWMAN, AND RAY 
VAN BUSKIRK’S RESPONSE TO 
PLAINTIFFS’ MOTION FOR 
PARTIAL SUMMARY 
JUDGMENT 

AND

CROSS-MOTION FOR 
SUMMARY JUDGMENT

Defendants Travis Baxley, Dennis Newman, Ray Van Buskirk (collectively, 

the Gila County Deputies), Gila County, and the Gila County Sheriff’s Office (GCSO) 

respectfully request that this Court deny Plaintiffs’ motion for partial summary judgment 

and grant this cross-motion for summary judgment pursuant to Rule 56, Fed. R. Civ. P.  

First, the Gila County Deputies are entitled to summary judgment on 

Plaintiffs’ federal claims because they took no action under color of state law and their 
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3254037.1 2

conduct was supported by probable cause in any event.  At a minimum, they are shielded 

by qualified immunity.  Second, deputies Baxley and Newman are entitled to summary 

judgment on Plaintiffs’ state law claims because they are immune from mere negligence, 

they were not grossly negligent during the investigation and detention of Mr. Pistor, and 

they neither seized any of Mr. Pistor’s property nor made any actionable statements about 

him.1  Finally, GCSO is entitled to summary judgment because it is a non-jural entity and 

Gila County is entitled to summary judgment because it cannot be vicariously liable for 

any of Plaintiffs’ federal or state law claims.

I. FACTS

On several occasions in the months leading up to October 25, 2011, 

Plaintiffs participated in certain gaming activities offered at the Mazatzal Hotel and 

Casino (the Casino).  [Defendants’ Separate Statement of Facts (DSOF), ¶ 1.]  The Casino 

is located on the reservation of the Tonto Apache Indian Tribe (the Tribe).  [DSOF, ¶ 2.]  

The Tonto Apache Tribal Police (the Tribal Police) are responsible for investigating all 

criminal activity occurring at the Casino.  [DSOF, ¶ 3.]  At all relevant times, Chief 

Carlos Garcia was the Acting Chief of the Tribal Police.  [DSOF, ¶ 4.]

The Tonto Apache Tribal Gaming Office (the TGO) is the tribal agency that 

exercises regulatory authority over the Casino.  [DSOF, ¶ 5.]  At all relevant times, Mr. 

Hubert Nanty was the Executive Director of the TGO.  [DSOF, ¶ 6.]  In September of 

2011, Mr. Nanty requested assistance from Chief Garcia in an on-going investigation of 

Plaintiffs’ gaming activities for possible criminal conduct.  [DSOF, ¶ 7.]  By the time Mr. 

Nanty contacted Chief Garcia, the TGO had already been investigating Plaintiffs’ gaming 

activities for several months.  [DSOF, ¶ 8.]  It was already clear that Mr. Pistor and Mr. 

Witherspoon had achieved “unprecedented” success at the Casino in a very short period of 

time.  [Id.]

                                             
1 For purposes of this motion, all state law claims stem from the detention of Mr. 

Pistor.  Plaintiffs allege no state law claims against Deputy Van Buskirk.  [Dkt. # 110.] 
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A. Chief Garcia investigated Plaintiffs’ gaming activities.  

As Chief Garcia understood it, there are electronic devices available that 

that can be used to affect the play of some of the Casino’s electronic gaming machines.  

[DSOF, ¶ 9.]  During his part of the investigation, Chief Garcia came to believe that 

Plaintiffs were illegally manipulating casino gaming devices based on his observation of 

the following conduct: 

1. Plaintiffs were obviously working together, but pretended not 
to know each other.

2. Plaintiffs were able to increase the number of credits available 
on the machines they were playing by punching certain 
sequences of numbers into hand-held devices that appeared to 
be cell phones. 

3. Plaintiffs were able to override the “Let it Ride” feature of the 
machines they were playing, which allowed them to wager 
more on a single instance of play than the machines were 
programmed to allow. 

4. Plaintiffs would physically place and hold their cell phones or 
other foreign objects against the gaming machines in a 
particular place for long periods of time. 

[DSOF, ¶ 10.]  

On October 17, 2011, Chief Garcia went before tribal authorities, including 

members of the Tribal Council, to inform them that primary jurisdiction for the 

investigation of Plaintiffs rested with the Tribal Police or federal authorities.  [DSOF, ¶ 

11.]  Tribal authorities authorized the continued investigation and detention of Plaintiffs 

based on Plaintiffs’ gaming activities.  [DSOF, ¶ 12.]  Chief Garcia concluded there was 

sufficient probable cause to believe that Plaintiffs were committing gaming fraud and 

decided to detain Plaintiffs for questioning, even if the only outcome was to have them 

removed from tribal property.2  [DSOF, ¶ 13.]

                                             
2 Ultimately, Plaintiffs were permanently ejected from all land belonging to the 

Tribe.  [DSOF, ¶ 13.]
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B. Chief Garcia requested assistance from the Gila County Deputies.  

At all relevant times, the Tribal Police consisted of no more than four 

officers.  [DSOF, ¶ 14.]  Given the limited manpower of the Tribal Police, and the fact 

that there were four possible suspects (one did not show up on the day in question), Chief 

Garcia requested assistance from GCSO.  [DSOF, ¶ 15.]  Specifically, Chief Garcia 

needed officer assistance for the limited purpose of detaining all of the suspects 

simultaneously.  [Id.]

On October 25, 2011, the Gila County Deputies responded to Chief Garcia’s 

request for assistance and attended a briefing at Tribal Police headquarters.  [DSOF, ¶ 16.]  

Chief Garcia led the briefing.  [DSOF, ¶ 17.]  He explained that based on his on-going 

investigation, the Tribal Police had come to believe that Plaintiffs were committing 

gaming fraud by using some type of electronic device at the Casino.  [DSOF, ¶ 18.]  He 

further explained that the purpose for gathering everyone at the briefing was to have 

Plaintiffs detained for interviews regarding their gaming activities.3  [DSOF, ¶ 19.]  

Specifically, Chief Garcia assigned Deputies Baxley and Newman to detain Mr. Pistor, 

while Chief Garcia and Deputy Van Buskirk were to separately detain Mr. Witherspoon.  

[DSOF, ¶ 20.]  The Gila County Deputies had no contact with Mr. Abel, who was 

detained by other officers.  [DSOF, ¶ 21.]  

As far as the Gila County Deputies were concerned, they were merely 

facilitating Chief Garcia’s independent and on-going investigation of Plaintiffs—they 

were not investigating any crime under Title 13.  [DSOF, ¶ 22.]  They were not privy to 

the details of Chief Garcia’s investigation.  [DSOF, ¶ 23.]  And they had no knowledge of 

gaming fraud, let alone the type of gaming fraud at issue in Chief Garcia’s investigation.  

[Id.]  Chief Garcia, fearing that Mr. Pistor might try to destroy evidence, directed Officers 

Baxley and Newman to use handcuffs, search Mr. Pistor when they detained him, and 

                                             
3 Because the FBI did not have any available agents, Lt. Nejo of the Arizona 

Department of Gaming was the only official available with sufficient expertise in gaming 
fraud to conduct the interviews.  [DSOF, ¶ 19.]
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3254037.1 5

wait with Mr. Pistor in a separate room until he could be interviewed.  [DSOF, ¶ 24.]  

Chief Garcia directed Deputy Van Buskirk to assist him in detaining and waiting with Mr. 

Witherspoon until Mr. Witherspoon could be interviewed.  [Id.]  The Gila County 

Deputies believed Chief Garcia, as Acting Chief of the Tribal Police and lead investigator, 

had independent authority to detain and search Plaintiffs.  [DSOF, ¶ 25.]  So they did not 

think they needed a search warrant to do this at Chief Garcia’s direction.  [Id.]  

C. The Gila County Deputies detained Mr. Pistor and Mr. Witherspoon at 
the direction of Chief Garcia.  

Deputies Baxley and Newman first approached and detained Mr. Pistor with 

handcuffs in the men’s room of the Casino.  [DSOF, ¶ 26.]  Chief Garcia and Deputy Van 

Buskirk first approached Mr. Witherspoon on the Casino floor; they did not restrain him 

in handcuffs.  [Id.]  The Gila County Deputies were not in uniform.4  [DSOF, ¶ 27.]  In 

fact, Deputy Newman was wearing a cowboy hat and Deputy Baxley was wearing a 

baseball cap.  [DSOF, ¶ 28.]  Deputy Van Buskirk was wearing jeans and a sweater.  [Id.]  

The Gila County Deputies identified themselves as police officers.  [DSOF, ¶ 30.]  But 

they did not specify that they were deputy county sheriffs.  [Id.]  Rather, they specified 

that they were acting under the authority of the Tribal Police and that the “investigating  

officers” would answer any questions.  [Id.]  According to Mr. Pistor, when Deputies 

Baxley and Newman detained him, they appeared to be Tribal Police Officers and not 

officers acting under color of state law.  [DSOF, ¶ 31.]  Mr. Pistor and Mr. Witherspoon 

did not learn until after commencing this action that the Gila County Deputies were 

actually county officers.  [Id.]

Deputies Baxley and Newman escorted Mr. Pistor to a separate room where 

they waited for the investigating officers to arrive.  [DSOF, ¶ 32.]  Chief Garcia and 

Deputy Van Buskirk escorted Mr. Witherspoon to a separate room and also waited until 

Mr. Witherspoon could be interviewed.  [Id.]  At no point did Deputies Baxley and 

                                             
4 By contrast, Chief Garcia was at all relevant times in his official Tribal Police 

uniform.  [DSOF, ¶ 29.]  
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Newman ask Mr. Pistor any questions, let alone questions relating to Chief Garcia’s 

investigation.  [DSOF, ¶ 33.]  Nor did Deputy Van Buskirk ask Mr. Witherspoon any 

questions relating to Chief Garcia’s investigation.  [Id.]  Deputies Baxley and Newman 

searched Mr. Pistor and placed all of his personal property on the table in front of him.  

[DSOF, ¶ 34.]  Deputy Van Buskirk searched Mr. Witherspoon and asked if he had 

permission to look through Mr. Witherspoon’s wallet, MP3 player, and cell phone, to 

which Mr. Witherspoon replied, “look through whatever you want to.”  [Id.]  

Once the investigating officers finally arrived, Deputies Baxley and 

Newman removed Mr. Pistor from handcuffs.  [DSOF, ¶ 35.]  Then they left the room and 

had no further contact with Mr. Pistor.  [DSOF, ¶ 36.]  They did not seize or take 

possession of any property belonging to Mr. Pistor.  [DSOF, ¶ 37.]  Likewise, Deputy Van 

Buskirk also left the room when investigating officers arrived and thereafter had no 

further contact with Mr. Witherspoon or Mr. Witherspoon’s personal property.  [DSOF, ¶ 

38.]  Chief Garcia seized and maintained possession of Plaintiffs’ property on behalf of 

the Tribal Police.  [DSOF, ¶ 39.]  After he seized the property, Chief Garcia obtained a 

search warrant from a Tribal Court, which was only delayed due to the fact that the sitting 

Tribal Judge had a conflict of interest, resulting in having to utilize an outside Tribal 

Judge.  [Id.]

II. THE COURT SHOULD ENTER SUMMARY JUDGMENT IN FAVOR OF 
THE GILA COUNTY DEPUTIES ON ALL FEDERAL CLAIMS.

A. The Gila County Deputies were not acting under color of state law. 

“[N]o action under 42 U.S.C. § 1983 can be maintained in federal court for 

persons alleging deprivation of constitutional rights under color of tribal law.”  R.J. 

Williams Co. v. Fort Belknap Housing Authority, 719 F.2d 979, 982 (9th Cir. 1983) 

(emphasis added) (“actions taken under color of tribal law are beyond the reach of § 

1983”).  Rather, Mr. Pistor and Mr. Witherspoon can maintain such an action only if the 

Gila County Deputies were “acting under color of state law” when Mr. Pistor and Mr. 

Witherspoon were detained.  See Karim–Panahi v. L.A. Police Dep’t, 839 F.2d 621, 624 
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(9th Cir. 1988) (emphasis added).

The city police officers in Evans v. McKay, for example, “operate[d] in a 

dual capacity—as law enforcement officers of the Bureau of Indian Affairs (BIA), and of 

the City of Browning.”  869 F.2d 1341, 1343 (9th Cir. 1989).  So they were authorized to 

enforce both city and tribal law.  Id.  Pursuant to a Tribal Court order, officers tried to 

seize plaintiffs’ property.  Id. at 1344.  But when the plaintiffs resisted, officers arrested 

them pursuant to a Browning city ordinance.  Id.  Although the officers were originally 

tasked with seizing certain property under the Tribal Court order, the Ninth Circuit found 

that the officers were arguably acting under color of state law when they made arrests 

pursuant to a city ordinance.  Id. at 1348 (holding that dismissal under Rule 12 was 

inappropriate); cf. Romero v. Peterson, 930 F.2d 1502, 1507 (10th Cir. 1991) (cross-

deputized tribal officers must have been acting as agents of the federal government to be 

considered federal officers for purposes of plaintiff’s Bivens action); see also Bruette v. 

Knope, 554 F. Supp. 301, 304 (E.D. Wis. 1983) (“although performed with the assistance 

of deputy [county] sheriffs,” conduct of tribal officers was “not imbued with the requisite 

state action”).

Here, unlike Evans, the Gila County Deputies took no action under color of 

state law.  The investigation of Plaintiffs originated with the Tribe (more specifically, with 

the TGO).  The Gila County Deputies were not privy to the details of the investigation, 

nor did they participate in any fact finding as part of the investigation.  Their sole purpose 

was to separately detain Mr. Pistor and Mr. Witherspoon for interviews, as directed by 

Chief Garcia.  Chief Garcia requested this assistance in furtherance of his investigation.  

And the only reason he did so was due to the shortage of manpower in his department.  

Just as if the Gila County Deputies were officers of the Tribal Police, Chief Garcia 

directed the details of how the Gila County Deputies were to detain Mr. Pistor and Mr. 

Witherspoon (e.g., searching and preserving personal property as potential evidence).  So 

for all intents and purposes, the Gila County Deputies were acting as agents of the Tribe 
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when they detained Mr. Pistor and Mr. Witherspoon.5  See, e.g., Wallulatum v. 

Confederated Tribes of the Warm Springs Reservation of Or. Pub. Safety Branch, No. 

6:08–CV–747–AA, 2012 WL 1952000, at *1 (D. Or. May 28, 2012) (“at the time of the 

incident, defendant Patterson’s actions were taken as a tribal officer”).

Moreover, the Gila County Deputies were not wearing their Gila County 

Sheriff’s uniforms when they detained Mr. Pistor and Mr. Witherspoon.  See Huffman v. 

Cnty. of Los Angeles, 147 F.3d 1054, 1058 (9th Cir. 1998) (off-duty officer who was not 

in uniform and did not identify himself as a “sheriff’s deputy” did not act under color of 

state law); Van Ort v. Estate of Stanewich, 92 F.3d 831, 838–40 (9th Cir. 1996) (same).  

Chief Garcia, on the other hand, was in his official Tribal Police uniform at all times.  The 

Gila County Deputies specified to Mr. Pistor and Mr. Witherspoon that they were working

on behalf of the Tribal Police.  Mr. Pistor originally reported that he believed he was 

detained by two Tribal Police officers.  And neither he nor Mr. Witherspoon learned that 

the Gila County Deputies were actually county officers until after commencing this 

action.  Thus, unlike Evans, there is no dispute that the Gila County Deputies were acting 

under color of tribal law when they detained Mr. Pistor and Mr. Witherspoon.  

In short, at no time did the Gila County Deputies portend to or actually 

enforce state law.  Everything the Gila County Deputies did was at the request of Chief 

Garcia, who was acting pursuant to his own independent and on-going investigation, 

which was specifically authorized by and on behalf of the Tribe.  Plaintiffs’ claims 

therefore did not arise under color of state law, but under color of tribal law, which cannot 

give rise to a claim under § 1983.  This Court should therefore enter summary judgment 

for the Gila County Deputies on all federal claims.  

B. The Gila County Deputies acted in accordance with the constitution.

1. The detentions were supported by probable cause. 

Assuming for the sake of argument that the Gila County Deputies acted 

                                             
5 This means the Gila County Deputies are also covered by tribal immunity.
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under “color of state law” (which they did not), the detention and search of Mr. Pistor and 

Mr. Witherspoon did not violate the constitution in any event.  “Probable cause to arrest 

exists when officers have knowledge or reasonably trustworthy information sufficient to 

lead a person of reasonable caution to believe that an offense has been or is being

committed by the person being arrested.”  United States v. Lopez, 482 F.3d 1067, 1072 

(9th Cir. 2007) (there must be “a fair probability that [the defendant] had committed a 

crime . . . conclusive evidence of guilt is of course not necessary”).  

Here, Chief Garcia believed that he directly observed Plaintiffs illegally 

manipulating gaming machines at the Casino.  Specifically, he watched as Plaintiffs were 

able to increase the number of credits available on the machines they were playing by 

punching certain sequences of numbers into hand-held devices that appeared to be cell 

phones.  He also observed as Plaintiffs were able to override the “Let it Ride” feature of 

the machines they were playing, which allowed them to wager more on a single instance 

of play than the machines were programmed to allow.  This was sufficient for Chief 

Garcia to infer that probable cause existed to detain Plaintiffs for illegally manipulating 

gaming machines at the Casino. 

The Gila County Deputies were entitled to rely on Chief Garcia’s probable 

cause determination.  See United States v. Ramirez, 473 F.3d 1026, 1036–37 (9th Cir. 

2007); see United States v. Villasenor, 608 F.3d 467, 475 (9th Cir. 2010) (“collective 

knowledge” doctrine “allows courts to impute police officers’ collective knowledge to the 

officer conducting a stop, search, or arrest”).  So the detention and search of Mr. Pistor 

and Mr. Witherspoon were supported by probable cause and this Court should enter 

summary judgment in favor of the Gila County Deputies on all of Plaintiffs’ federal 

claims.6    
                                             

6 Assuming for the sake of argument that probable cause was lacking, the detention 
and search of Mr. Witherspoon was a proper Terry stop.  First, at a minimum, it was 
supported by Chief Garcia’s reasonable suspicion that Plaintiffs were committing gaming 
fraud on tribal property, as discussed above.  See United States v. Thomas, 211 F.3d 1186, 
1189 (9th Cir. 2000) (“Reasonable suspicion requires specific, articulable facts which, 
together with objective and reasonable inferences, form a basis for suspecting that a 
particular person is engaged in criminal conduct.”).  Second, Mr. Witherspoon consented 
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2. The Gila County Deputies did not seize any personal property. 

Chief Garcia acknowledged that he seized all of Plaintiffs’ personal property 

on behalf of the Tribal Police.  The Gila County Deputies did not seize any of Plaintiffs 

property.  Thus, they cannot return any of Plaintiffs personal property because they did 

not seize it and they do not have it.

C. The Gila County Deputies are shielded by qualified immunity.

Qualified immunity recognizes “that holding officials liable for reasonable 

mistakes might unnecessarily paralyze their ability to make difficult decisions in 

challenging situations.”  Mueller v. Auker, 576 F.3d 979, 993 (9th Cir. 2009).  The 

pertinent inquiry is whether “a reasonable official would understand” that, in light of 

“clearly established” law, the defendant violated a plaintiff’s constitutional rights.  See 

Anderson v. Creighton, 483 U.S. 635, 640 (1987).  

It is clearly established that qualified immunity applies not only to officers 

who correctly determine that probable cause exists, but also to officers who reasonably 

but mistakenly conclude that it does.  Hunter v. Bryant, 502 U.S. 224, 227 (1991).  It is 

also clearly established that under the “collective knowledge” doctrine, where one officer 

knows facts constituting probable cause and “communicates an appropriate order or 

request, another officer may conduct a warrantless stop” without having been told the 

                                                                                                                                                  
to the search of his personal property.  See United States v. Lindsey, 877 F.2d 777, 783 
(9th Cir. 1989) (“A person in custody is capable of giving valid consent to search.”).  
Third, it was appropriate for Deputy Van Buskirk to escort Mr. Witherspoon, who was not 
placed in handcuffs, to a separate location for questioning by gaming officials.  See United 
States v. Bravo, 295 F.3d 1002, 1011 (9th Cir. 2002) (escorting handcuffed detainee for 
30–40 yards to security office did not turn detention into an arrest).  Finally, the duration 
of the detention was not excessive.  Only Lt. Nejo had the expertise to meaningfully 
question Plaintiffs about their gaming activities.  So it was reasonable for Deputy Van 
Buskirk to await Nejo’s arrival before terminating his involvement in the investigatory 
stop.  See, e.g., United States v. Maltais, 403 F.3d 550, 557–558 (8th Cir. 2005) (delay of 
approximately two hours was reasonable to wait for agents from Border Patrol, 
Immigration and Customs Enforcement, and BIA); United States v. Winfrey, 915 F.2d 
212, 217 (6th Cir. 1990) (reasonable to wait for arrival of agent from Drug Enforcement 
Agency); see also United States v. Erwin, 803 F.2d 1505, 1509 (9th Cir. 1986) (police 
officer’s forty-five minute seizure of a defendant’s luggage to inspect it with a drug-
sniffing dog was reasonable).  Thus, the detention and search of Mr. Witherspoon was a 
proper Terry stop.
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justifying facts.  Ramirez, 473 F.3d at 1036–37; see Villasenor, 608 F.3d at 475.  So 

officers can rely on instructions to detain if they reasonably believe that the investigating 

officer has probable cause, regardless of whether the investigating officer was correct in 

making the probable cause determination, and regardless of whether the investigating 

officer communicated any facts on which the probable cause determination was made.  

Here, the Gila County Deputies relied on Chief Garcia’s determination that 

probable cause existed to detain Mr. Pistor and Mr. Witherspoon.  Relying on Chief 

Garcia was reasonable, given that Chief Garcia was in charge of the investigation, which 

occurred exclusively in Chief Garcia’s jurisdiction, and was being carried out under Chief 

Garcia’s authority as the Acting Chief of the Tribal Police.  Moreover, Chief Garcia 

communicated to the Gila County Deputies during a briefing that he had observed 

Plaintiff’s gaming activities as part of the tribal investigation, which at that point had been 

on-going for several months, and that the Tribal Police had come to believe Plaintiffs 

were committing gaming fraud.  Thus, the Gila County Deputies reliance on Chief Garcia 

was more than reasonable.

In short, it was clearly established that the Gila County Deputies were free 

to reasonably rely on Chief Garcia’s probable cause determination.  This is true regardless 

of whether Chief Garcia was correct that probable cause existed, or whether the 

information giving rise to probable cause was actually communicated to the Gila County 

Deputies.  Thus, the Gila County Deputies are qualifiedly immune from claims arising out 

of their reasonable but mistaken reliance on Chief Garcia’s probable cause determination.  

They are therefore entitled to summary judgment on all federal claims.  

III. THE COURT SHOULD ENTER SUMMARY JUDGMENT IN FAVOR OF 
DEPUTIES BAXLEY AND NEWMAN ON ALL STATE LAW CLAIMS.

A. Deputies Baxley and Newman are immune from mere negligence.

Arizona state courts have established common-law immunity from mere 

negligence for police officers in order “to assure continued vigorous police work.” 

Landeros v. City of Tucson, 171 Ariz. 474, 475, 831 P.2d 850, 851 (App. 1992) (quoting 
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Smith v. State, 324 N.W.2d 299, 301 (Iowa 1982)).7  Thus, Mr. Pistor’s negligence claim 

against Deputies Baxley and Newman fails as a matter of law.

B. Mr. Pistor’s false imprisonment and battery claims fail because 
Deputies Baxley and Newman were not “grossly negligent.”

1. Deputies Baxley and Newman were not grossly negligent.  

Because Deputies Baxley and Newman are immune from mere negligence, 

they can be liable in tort for detaining Mr. Pistor only if they were “grossly negligent in 

their investigation of a crime which results in an arrest.”  Landeros, 171 Ariz. at 475, 831 

P.2d at 851; see also Marlowe v. Pinal Cnty., No. CV–06–1347–PHX–PGR, 2008 WL 

4264724, at *12 (D. Ariz. Sep. 15, 2008) (noting that “Arizona courts do not recognize a 

claim of negligent detention or arrest”).  

For example, in Cullison v. City of Peoria, police arrested and imprisoned 

the plaintiff for armed robbery based on an eyewitness identification.  120 Ariz. 165, 167, 

584 P.2d 1156, 1158 (1978).  The court reasoned that “police may rely on information 

received from an informant shown to be reliable and trustworthy to establish probable 

cause for arrest.”  Id.  And it held that the plaintiff could not sustain his claim for gross 

negligence unless he could show that the officers “had reason to believe that the 

information on which they based their arrest, the eyewitness identification, was not 

trustworthy.”  Id.  

Here, like in Cullison, Mr. Pistor cannot show that Deputies Baxley and 

Newman were grossly negligent in detaining him.  See id. at 169, 584 P.2d at 1160 (gross 

“negligence is highly potent, and when it is present it fairly proclaims itself in no 

uncertain terms”).  To the contrary, Deputies Baxley and Newman acted well within the 

“standard of care required of them” when they detained Mr. Pistor by relying on 

information provided by Chief Garcia, who was an eyewitness to Plaintiffs’ gaming 

activities.  Mr. Pistor cannot show there was any reason for Deputies Baxley and Newman 

                                             
7 A “federal court exercising supplemental jurisdiction over state law claims is 

bound to apply law of forum state to same extent as if it were exercising its diversity 
jurisdiction.”  Bass v. First Pac. Networks, Inc., 219 F.3d 1052, 1055 n.2 (9th Cir. 2000).
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to doubt that Chief Garcia’s investigation yielded probable cause to detain Mr. Pistor.  See 

id. at 168, 584 P.2d at 11590 (“it is not material that the person arrested may turn out to be 

innocent”).  Thus, Deputies Baxley and Newman were not grossly negligent in detaining 

Mr. Pistor.  

2. Mr. Pistor’s false imprisonment and battery claims fail.

Mr. Pistor cannot defeat an officer’s common law immunity from mere 

negligence simply by restyling a claim for negligent detention or arrest as one for false 

imprisonment and battery.  For example, the “essential element necessary to constitute 

false imprisonment is unlawful detention.”  Id. at 169, 584 P.2d at 1160.  But the 

“unlawful detention” of which Mr. Pistor complains is his detention at the hands of 

Deputies Baxley and Newman.  Because Mr. Pistor cannot show that Deputies Baxley and 

Newman were grossly negligent in detaining him, as discussed above, he cannot satisfy 

the essential element of his false imprisonment claim.  To hold otherwise would defeat the 

common law immunity from mere negligence that Arizona courts have afforded to police 

officers who perform a detention or arrest.  Thus, Mr. Pistor’s false imprisonment claim 

fails as a matter of law.   

By the same token, Mr. Pistor’s battery claim must also fail.  “To establish a 

battery claim, a plaintiff must prove that the defendant intentionally caused a harmful or 

offensive contact with the plaintiff to occur.”  Johnson v. Pankratz, 196 Ariz. 621, 2 P.3d 

1266 (App. 2000).  Here, the “harmful or offensive contact” of which Mr. Pistor 

complains is that used by Deputies Baxley and Newman to detain him.  Again, Because 

Mr. Pistor cannot show that Deputies Baxley and Newman were grossly negligent in 

detaining him, he cannot satisfy the elements of his battery claim.  Otherwise, the 

Deputies’ immunity from claims for negligent arrest would be meaningless.  

In any event, police officers in Arizona are “justified in threatening or using 

physical force” when making an “arrest or detention.”  A.R.S. § 13-409.  So police 

officers cannot be liable for battery claims arising out of an “arrest or detention” unless 

the use of force was excessive.  See Miller v. Clark Cnty., 340 F.3d 959, 968 n.14 (9th Cir. 
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2003) (“We affirm the district court’s judgment for the defendants on [plaintiff]’s assault 

and battery claim because it falls along with [plaintiff]’s rejected federal Fourth 

Amendment [excessive force] claim.”).  Here, Mr. Pistor did not allege, nor can he prove, 

that Deputies Baxley and Newman used excessive force in detaining him.  Thus, his 

battery claim must fail.  

C. Mr. Pistor’s other state law claims also fail as a matter of law. 

1. The conversion and trespass to chattels claims fail because 
Deputies Baxley and Newman did not seize any property. 

In Arizona, there is no distinction between claims for conversion and 

trespass to chattels.  See SWC Baseline & Crismon Investors, L.L.C. v. Augusta Ranch 

Ltd. P’ship, 228 Ariz. 271, 293, ¶ 99, 265 P.3d 1070, 1092 (App. 2011) (listing both 

claims as one and the same).  The tort has been defined as the “illegal assumption of 

ownership” over property.  Autoville, Inc. v. Friedman, 20 Ariz. App. 89, 91, 510 P.2d 

400, 402 (1973); see Universal Mktg. & Entm’t, Inc. v. Bank One of Ariz., N.A., 203 Ariz. 

266, 268, ¶ 6, 53 P.3d 191, 193 (App. 2002) (tort requires “serious” interference with the 

right of another to control property), citing Restatement (Second) of Torts § 222A(1).  

Here, Deputies Baxley and Newman cannot be said to have “illegally 

assumed ownership” of Mr. Pistor’s property.  They merely set it out on the table in front 

of him during a search incident to the detention.  Chief Garcia was the one who seized it 

on behalf of the Tribe as evidence for his investigation, which he would have done even if 

Deputies Baxley and Newman had not performed the initial search.  Thus, Mr. Pistor’s 

claims for conversion and trespass to chattels must fail.

2. The defamation claim fails for lack of any “statement.”

In Arizona, the elements of a claim for defamation require the plaintiff to 

plead and prove that the defendant made “a false and defamatory statement concerning 

another.”  See Fendler v. Phoenix Newspapers Inc., 130 Ariz. 475, 478, 636 P.2d 1257, 

1260 (App. 1981) (quoting Restatement (Second) of Torts, § 558).  Here, Mr. Pistor has 

not pled, nor can he prove, that Deputies Baxley and Newman made a false and 
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defamatory statement about him.  Instead, the basis for Mr. Pistor’s defamation claim is 

that he was detained “in view of numerous members of the public.”  [Dkt. # 113, ¶ 95.]  

This type of non-expressive conduct is not a “statement,” so it cannot form the basis of a 

viable defamation claim.  Mr. Pistor’s defamation claim therefore fails as a matter of law.  

In any event, because they were facilitating Chief Garcia’s official 

investigation on behalf of the Tribal Police, Deputies Baxley and Newman have common 

law immunity from Mr. Pistor’s defamation claim.  S. H. Kress & Co. v. Self, 22 Ariz. 

App. 230, 233, 526 P.2d 754, 757 (1974) (statements in police reports are privileged); see

Burns v. Davis, 196 Ariz. 155, 163, ¶ 29, 993 P.2d 1119, 1127 (App. 1999) (speaker is 

immune “when seeking to protect his own interests, as well as those of others”).  

In short, none of Mr. Pistor’s state law claims has merit.  This Court should 

therefore enter summary judgment in favor of Deputies Baxley and Newman on each one.  

IV. THIS COURT SHOULD ENTER SUMMARY JUDGMENT IN FAVOR OF 
GCSO AND GILA COUNTY ON ALL CLAIMS.  

A. GCSO is a non-jural entity.

In this case, Rule 17, Fed. R. Civ. P., provides that the law of Arizona 

dictates the parties’ capacity to sue or be sued.  In Arizona, “[g]overnmental entities have 

no inherent power and possess only those powers and duties delegated to them by their 

enabling statutes.”  Braillard v. Maricopa Cnty., 224 Ariz. 481, 487, ¶ 12, 232 P.3d 1263, 

1269 (App. 2010) (citing Schwartz v. Superior Court, 186 Ariz. 617, 619, 925 P.2d 1068, 

1070 (App. 1996)), cert. denied, 131 S. Ct. 2911 (2011).  “Thus, a governmental entity 

may be sued only if the legislature has so provided.”  Id. (citing Kimball v. Shofstall, 17 

Ariz. App. 11, 13, 494 P.2d 1357, 1359 (1972)).  

Here, GCSO has no capacity to sue or be sued.  See Braillard, 224 Ariz. at 

487, ¶ 12, 232 P.3d at 1269; see, e.g., Duqmaq v. Pima Cnty. Sheriff’s Dep’t, 2012 WL 

1605888, at *1 (D. Ariz. May 8, 2012) (“[b]ecause is it without the capacity to sue or be 

sued,” claims asserted against county sheriff’s department were dismissed); Payne v. 

Arpaio, 2009 WL 3756679, at *4 (D. Ariz. Nov. 4, 2009) (same); Ekweani v. Maricopa 
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Cnty. Sheriff’s Office, 2009 WL 976520, at *2 (D. Ariz. April 9, 2009) (same); Wilson v. 

Maricopa Cnty., 2005 WL 3054051, at *2 (D. Ariz. Nov. 15, 2005) (same).  Thus, this 

Court should dismiss all claims against GCSO.

B. Gila County cannot be liable under respondeat superior.

1. Gila County cannot be vicariously liable under § 1983.

There is no respondeat superior liability under § 1983.  Palmer v. 

Sanderson, 9 F.3d 1433, 1438 (9th Cir. 1993).  Rather, “a municipality may be liable 

under § 1983 ‘only if its policy or custom caused the constitutional deprivation 

complained of.’”  Alexander v. City & Cnty. of San Francisco, 29 F.3d 1355, 1367 (9th 

Cir. 1994) (citing  Monell v. Dep’t of Soc. Serv., 436 U.S. 658, 690 (1978)).  Specifically, 

a plaintiff must show that the county’s “policy ‘amounts to deliberate indifference’ to the 

plaintiff’s constitutional right.”  Plumeau v. Sch. Dist. No. 40 Cnty. of Yamhill, 130 F.3d 

432, 438 (9th Cir. 1997).  Without evidence showing a “program-wide inadequacy in 

training,” a plaintiff cannot meet this burden.  Alexander, 29 F.3d at 1367 (“any shortfall 

in [one or two officer’s] training can only be classified as negligence on the part of the 

municipal defendant—a much lower standard of fault than deliberate indifference”); 

accord Picray v. Sealock, 138 F.3d 767 (9th Cir. 1998) (“Proof of random acts or isolated 

events does not satisfy the plaintiff’s burden to establish a custom or policy.”).  

Here, Plaintiffs made no claim and they have no evidence regarding Gila 

County’s officer training policy, so they cannot show “whether any such policy amounted 

to deliberate indifference and was the moving force behind the [alleged] constitutional 

violation.”  Knapps v. City of Oakland, 647 F. Supp. 2d 1129, 1164 (N.D. Cal. 2009).  

Thus, Gila County is entitled to summary judgment on all federal claims.  

2. Gila County cannot be vicariously liable for Plaintiffs’ failed 
state law claims against the Gila County Deputies.

As explained above, Plaintiffs’ state law claims against the Gila County 

Deputies fail as a matter of law.  So any derivative vicarious liability claim against Gila 

County must also fail as a matter of law.  See Torres v. Kennecott Copper Corp., 15 Ariz. 
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App. 272, 274, 488 P.2d 477, 479 (1971) (“where the master’s liability is based solely on 

the negligent acts of his servant, a judgment in favor of the servant relieves the master of 

any liability”).  Gila County is also entitled to summary judgment on all state law claims.  

V. CONCLUSION

For the foregoing reasons, this Court should deny Plaintiffs’ motion for 

partial summary judgment and grant this cross-motion for summary judgment, dismissing 

the Gila County defendants from this action pursuant to Rule 56, Fed. R. Civ. P.

DATED this 5th day of July, 2013.

JONES, SKELTON & HOCHULI, P.L.C.

By /s/ Jonathan P. Barnes, Jr.
Georgia A. Staton
Michele Molinario
Jonathan P. Barnes, Jr.
2901 North Central Avenue, Suite 800
Phoenix, Arizona  85012
Attorneys for Defendants Gila County, Gila 
County Sheriff’s Office, Sgt. Travis 
Baxley, Deputy Dennis Newman and 
Deputy Ray Van Buskirk
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ORIGINAL electronically filed this 5th day of July, 
2013.

COPY mailed/e-mailed this 5th day of July, 2013, 
to:

Hon. Frederick J. Martone
United States District Court
Sandra Day O’Connor U.S. Courthouse
401 West Washington Street, SPC 62
Suite 526
Phoenix, AZ  85003-2158
602-322-7590

Robert A. Nersesian, Esq.
Nersesian & Sankiewicz
528 South 8th Street
Las Vegas, NV  89101
Attorneys for Plaintiffs
702-385-5454

Glenn M. Feldman, Esq.
Sam Coffman, Esq.
Mariscal, Weeks, McIntyre & Friedlander, PA
2901 North Central Avenue
Suite 200
Phoenix, AZ  85012-2705
285-5000
FAX:  285-5100
E-mail:  glenn.feldman@mwmf.com
              sam.coffman@mwmf.com
Attorneys for Carlos Garcia, Ferrell Hoosava and Lisa 
Kaiser

Jonathan Weisbard, Esq.
Assistant Attorney General
1275 West Washington Street
Phoenix, AZ  85007-2926
602-542-8622
FAX:  602-542-3393
E-mail:  jonathan.weisbard@azag.gov
Attorneys for Defendants State of Arizona

 /s/ Ginger Stahly
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