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Present: The Honorable DOLLY M. GEE, UNITED STATES DISTRICT JUDGE 
  

VALENCIA VALLERY  NOT REPORTED 
Deputy Clerk  Court Reporter 

   
Attorneys Present for Plaintiff(s)  Attorneys Present for Defendant(s) 

None Present  None Present 
 
Proceedings: IN CHAMBERS—ORDER RE DEFENDANTS’ MOTION TO DISMISS  

[Doc. # 15] 
 

I. 
INTRODUCTION  

 
On March 29, 2013, Plaintiff Desert Water Agency (“DWA”) filed a Complaint against 

Defendants United States Department of the Interior, United States Secretary of the Interior 
Kenneth L. Salazar, United States Bureau of Indian Affairs (“BIA”), and Assistant Secretary for 
Indian Affairs Kevin K. Washburn.  [Doc. # 1 (“Compl.”).]  The Complaint challenges a 
regulation adopted by the Department of the Interior, through the BIA, and enacted on January 4, 
2013.  (Compl. ¶ 10.)  DWA requests the following relief:  (1) a declaration that the regulation 
does not apply to its imposition of water-related charges on lessees of land within the Agua 
Caliente Indian Reservation; (2) in the alternative, declaratory and injunctive relief under the 
Administrative Procedure Act (“APA”), 5 U.S.C. § 702 et seq.; and (3) in the alternative, relief 
under the Due Process Clause of the Fifth Amendment to the Constitution.1  (Id. ¶¶ 28-42; id. 
Relief Sought ¶¶ 1-6.)   
 

On June 11, 2013, Defendants filed a motion to dismiss.  [Doc. # 15.]  On August 30, 
2013, DWA filed an opposition.  [Doc. # 17.]  On September 20, 2013, Defendants filed a reply.  
[Doc. # 20.]  The Court held a hearing on the motion on January 17, 2014.   

                                                 
1 DWA alleges that if the federal regulation were applied to its charges, it “would substantially impair 

DWA’s water supply contract with [the California Department of Water Resources], and therefore deprive DWA of 
due process in violation of the Fourteenth Amendment of the United States Constitution.”  (Compl. ¶ 38.)  While 
DWA does not discuss the Due Process Clause in its “Relief Sought” section, the Court construes this to be a claim 
for relief in the alternative to DWA’s claims under the APA.  The Complaint alleges a due process violation under 
the Fourteenth Amendment—which applies only to the states—but the Court liberally construes the due process 
claim under the Fifth Amendment—which applies to the federal government.  See Great Amer. Houseboat Co. v. 
U.S., 780 F.2d 741, 746 n.3 (9th Cir. 1986) (“While the due process . . . clause[ ] of the fourteenth amendment [is] 
applicable only to the states, the due process clause of the fifth amendment imposes on the federal government the 
same obligations that the fourteenth amendment imposes on the states.”). 
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II.  
LEGAL STANDARD 

 
 As federal courts are “courts of limited jurisdiction” and “possess only that power 
authorized by Constitution and statute . . . . [i]t is to be presumed that a cause lies outside this 
limited jurisdiction, and the burden of establishing the contrary rests upon the party asserting 
jurisdiction.”  Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375, 377, 114 S. Ct. 
1673, 128 L. Ed. 2d 391 (1994).  “Because standing and mootness both pertain to a federal 
court’s subject-matter jurisdiction under Article III, they are properly raised in a motion to 
dismiss under Federal Rule of Civil Procedure 12(b)(1), not Rule 12(b)(6).”  White v. Lee, 227 
F.3d 1214, 1242 (9th Cir. 2000).  “[U]nlike a Rule 12(b)(6) motion, in a Rule 12(b)(1) motion, 
the district court is not confined by the facts contained in the four corners of the complaint—it 
may consider facts and need not assume the truthfulness of the complaint.”  Americopters, LLC 
v. F.A.A., 441 F.3d 726, 732 n.4 (9th Cir. 2006), citing White, 227 F.3d at 1242.  In support of a 
motion to dismiss under Rule 12(b)(1), 
 

the moving party may submit ‘affidavits or any other evidence properly before the 
court . . .  It then becomes necessary for the party opposing the motion to present 
affidavits or any other evidence necessary to satisfy its burden of establishing that 
the court, in fact, possesses subject matter jurisdiction.’ 

 
Colwell v. Dep’t of Health and Human Servs., 558 F.3d 1112, 1121 (9th Cir. 2009), quoting St. 
Clair v. City of Chico, 880 F.2d 199, 201 (9th Cir. 1989) (alteration in original). 

 
The parties ask the Court to consider evidence outside of the Complaint attached to their 

briefs.  As the Court may consider facts outside the Complaint in the context of a Rule 12(b)(1) 
motion, it considers the evidence submitted by both parties.   
 

III. 
FACTUAL BACKGROUND2 

 
A.  DWA and its Charges  
 

DWA is a political subdivision of the State of California, created by the California 
Legislature’s enactment of the Desert Water Agency Law of 1961.  Cal. Water Code App. § 100-
1 et seq.  (Compl. ¶ 4.)  DWA is authorized by statute to provide water supplies and water 

                                                 
 

2 The facts set forth herein are drawn from DWA’s Complaint unless otherwise indicated. 
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service to businesses and residences in Riverside County, California.  (Id.)  DWA’s specific 
powers include:  (1) “the power to acquire waterworks systems and water rights”; (2) the power 
“to sell water under DWA’s control to cities, public agencies, public corporations, and 
inhabitants”; (3) the power “to supply and deliver water at rates, terms and conditions imposed 
by the agency”; (4) the power “to acquire, control and distribute water for beneficial use”; (5) the 
power “to impose groundwater replenishment assessments upon individual water users in order 
to replenish groundwater supplies”; and (6) the power “to establish water rates that will result in 
revenues sufficient to recover the agency’s operation and maintenance expenses.”  (Id. (citing 
Cal. Water Code App. § 100-15).)   
 

DWA imposes “various taxes, assessments, fees, levies and other charges” (hereinafter 
“charges”) on businesses and individuals to whom it provides water supplies and water service in 
order to compensate it for its costs and expenses in obtaining imported water and providing 
water supplies to its customers.  (Id. ¶ 16.)  DWA has identified three types of charges it imposes 
on its customers:  (1) “an ad valorem parcel property tax upon individual parcels of property not 
exempt from taxation to which imported water supplies are made available by DWA”; (2) “a 
groundwater replenishment assessment”; and (3) “a monthly water service charge upon business 
and residential customers who receive water service from DWA’s retail water delivery system.”  
(Id. ¶ 17(a)-(c).)  The charges are “necessary for DWA to obtain the imported water supplies that 
it provides to [its] customers.”  (Id. ¶ 16.)   

 
With respect to the first type of charge, DWA’s ad valorem parcel property tax is a “fixed 

charge based on the value of an individual parcel of property.”   (Id. ¶ 17(a).)  The tax 
compensates DWA for its payment to the California Department of Water Resources (“the 
Department”) pursuant to a contract under which the DWA imports water resources.  (Id. ¶¶ 16-
17(a).)  The Department operates the State Water Project, and under its contract, DWA must pay 
its “share” of the Department’s annual fixed costs of constructing, operating, and maintaining the 
State Water Project “as a condition for the right to receive State Water Project water.”  (Id. ¶¶ 
16-17(a).)  “If DWA did not pay its share of [the Department’s] fixed costs, DWA would violate 
its water supply contract with [the Department] and would be unable to obtain this imported 
water.”  (Id. ¶ 17(a).)   

 
DWA’s ad valorem tax is levied by the County of Riverside on DWA’s behalf, pursuant 

to Cal. Water Code App. §§ 100-26, 100-27.  (Id. ¶ 19.)  Pursuant to the statute, DWA calculates 
the amounts it must raise by taxation during the current fiscal year and fixes the tax rate 
necessary to raise the relevant amounts.  (Id.)  DWA’s Board certifies the tax rate to Riverside’s 
Board of Supervisors (“the Board”), and directs the Board to levy the tax on property within 
DWA.  (Id.)  Riverside’s County Treasurer-Tax Collector sends tax bills to owners of all taxable 
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property interests within DWA.  (Id.)  Upon receiving taxes on DWA’s behalf, Riverside’s 
County Treasurer-Tax Collector distributes the amounts to DWA.  (Id.)   

 
The second type of charge that the DWA imposes is a “groundwater replenishment 

assessment” to compensate itself for payments of energy costs and other costs to the Department 
for the delivery of imported water that DWA receives pursuant to a water exchange agreement 
with the Metropolitan Water District of Southern California (“MWD”).  (Id. ¶¶ 16-17(b).)  MWD 
also has a contract with the Department, and the water exchanged between DWA and MWD is 
delivered through the State Water Project.  (Id.)  The groundwater replenishment assessment is 
charged only to customers who pump groundwater from portions of DWA’s service area that 
receive water imported pursuant to DWA’s agreement with MWD, and the charge varies based 
on the amount of groundwater an individual pumps.  (Id. ¶ 17(b).)  DWA submits invoices for its 
groundwater replenishment assessment directly to customers.  (Id. ¶ 20.)   

 
DWA’s third type of charge, a monthly service charge, has two components:  (a) a fixed 

monthly fee for each connection to DWA’s water system; and (b) a variable charge for each 100 
cubic feet of water delivered through the service connection.  (Id. ¶ 17(c).)  The service charge 
compensates DWA for the costs it incurs to deliver its water to retail customers.  DWA submits 
invoices for its monthly service charge directly to customers.  (Id. ¶ 20.)   
 
B. Agua Caliente Indian Reservation, the Department of Interior, and the Bureau of 

Indian Affairs 
 
 The Agua Caliente Band of Cahuilla Indians of the Agua Caliente Indian Reservation, 
California (“the Tribe”) is a federally-recognized tribe.  Agua Caliente Band of Cahuilla Indians 
v. Hardin, 223 F.3d 1041, 1043 (9th Cir. 2000).  In 1876, President Ulysses S. Grant issued an 
executive order resulting in the creation of an Indian Reservation for the Tribe.  (Compl. ¶ 13.)  
In 1877, President Rutherford B. Hayes issued an executive order that expanded the Reservation.  
(Id.)  The Reservation currently contains approximately 31,000 acres, and is located in Riverside 
County.  (Id. ¶¶ 14-15.)   
 
 “Leasing of Indian lands, whether tribally or individually owned, is authorized by 25 
U.S.C. § 415(a).”  Segundo v. City of Rancho Mirage, 813 F.2d 1387, 1391 (9th Cir. 1987).  
Indian owners may lease their lands with the approval of the Secretary of the Interior.  Id., citing 
25 U.S.C. § 415(a).  Section 415(a) requires that “all leases and renewals shall be made under 
such terms and regulations as may be prescribed by the Secretary of the Interior” and the 
Secretary must consider various specified factors before approving a lease or an extension of an 
existing lease.  Id.   
 

Case 5:13-cv-00606-DMG-OP   Document 28   Filed 01/21/14   Page 4 of 14   Page ID #:622



UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES—GENERAL 
 

Case No.  5:13-CV-00606-DMG (OPx) Date January 21, 2014 
  

Title Desert Water Agency v. United States Dep’t of the Interior, et al. Page 5 of 14 
  

 

 

CV-90 CIVIL MINUTES—GENERAL Initials of Deputy Clerk vrv 

 
 

JS-6

The Department of the Interior has delegated its authority over “the management of all 
Indian affairs and of all matters arising out of Indian relations” to the BIA.  25 U.S.C. §§ 1a, 2. 
The BIA has promulgated regulations governing leasing of Indians lands at 25 C.F.R. § 162.001 
et seq.   
 

Pursuant to federal statute, lands on the Tribe’s Reservation may be leased for a term not 
to exceed 99 years.  Id.  The Tribe and/or its members have leased some of the land in the 
Reservation to lessees who are not members of the Tribe.  (Compl. ¶ 15.)  Lessees use the land 
for business and/or residential purposes, and have erected permanent improvements on the land.  
(Id.)  An undated document on the BIA’s website indicates that there are 19,964 leases on the 
Reservation, including 1,175 commercial leases, 7,671 residential leases, and 11,118 time-share 
leases.  Indian Land Leasing on the Agua Caliente Indian Reservation, U.S. Dep’t of the Interior 
and Bureau of Indian Affairs – Palm Springs Agency, 
http://www.bia.gov/WhoWeAre/RegionalOffices/Pacific/WeAre/PalmSprings/index.htm (last 
visited Jan. 12, 2014). 

 
DWA currently imposes its charges on lessees of lands within the Reservation who are 

not members of the Tribe.  (Compl. ¶ 18.)   
 
C. Events Leading to the Present Dispute 
 
 On December 5, 2012, the Department of the Interior, through the BIA, adopted 
regulations pertaining to leases on Indian lands.  See “Residential, Business, and Wind and Solar 
Resources on Indian Land,” 77 Fed. Reg. 72440 (Dec. 5, 2012).  (Id. ¶ 10.)  The regulations 
became effective on January 4, 2013, and are codified at 25 C.F.R. § 162.001 et seq.  (Id.)   
 

Section 162.017 of the regulations provides:  
 
(a) Subject only to applicable Federal law, permanent improvements on the leased 
land, without regard to ownership of those improvements, are not subject to any 
fee, tax, assessment, levy, or other charge imposed by any State or political 
subdivision of a State. Improvements may be subject to taxation by the Indian 
tribe with jurisdiction. 

 
(b) Subject only to applicable Federal law, activities under a lease conducted on 
the leased premises are not subject to any fee, tax, assessment, levy, or other 
charge (e.g., business use, privilege, public utility, excise, gross revenue taxes) 
imposed by any State or political subdivision of a State. Activities may be subject 
to taxation by the Indian tribe with jurisdiction. 

Case 5:13-cv-00606-DMG-OP   Document 28   Filed 01/21/14   Page 5 of 14   Page ID #:623



UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES—GENERAL 
 

Case No.  5:13-CV-00606-DMG (OPx) Date January 21, 2014 
  

Title Desert Water Agency v. United States Dep’t of the Interior, et al. Page 6 of 14 
  

 

 

CV-90 CIVIL MINUTES—GENERAL Initials of Deputy Clerk vrv 

 
 

JS-6

 
(c) Subject only to applicable Federal law, the leasehold or possessory interest is 
not subject to any fee, tax, assessment, levy, or other charge imposed by any State 
or political subdivision of a State. Leasehold or possessory interests may be 
subject to taxation by the Indian tribe with jurisdiction. 
 

25 C.F.R. § 162.017.   
 

The Complaint alleges that “[t]here is an actual dispute between the plaintiff and the 
defendants concerning whether [section 162.017] applies to and precludes the application of 
DWA’s charges upon lessees of lands within the Agua Caliente Indian Reservation.”  (Compl. ¶ 
32.)  As described in greater detail, infra, the parties dispute the meaning of section 162.017—
specifically, whether it changes existing law.  It is unclear whether they dispute how section 
162.017 applies to DWA.  DWA contends that section 162.017 does not apply to, or preclude the 
application of, DWA’s charges upon lessees of lands within the Reservation, and asks the Court 
for declaratory relief to that effect.  (Id. ¶ 34.)  Defendants contend that section 162.017 does not 
change existing law or “have an immediate preemptive effect” on  DWA’s charges upon lessees.  
(Reply at 2-3, 12.)  Defendants clarified at the hearing that they take no position as to whether 
DWA’s charges are preempted under existing law. 
 
D. Reactions to the New Regulation 
 
 DWA does not allege that Defendants have taken any action against it to prohibit its 
charges, either before or after the enactment of the regulation.  DWA also does not allege that 
any lessee has refused to pay its charges on the ground that the regulation preempts the charges.  
DWA does provide evidence, however, that the Chairman of the Tribe’s Tribal Council asserted 
in a letter that taxes assessed by Riverside, which include DWA’s ad valorem tax, are 
“prohibited and illegal” under the regulation.  (Jeff E. Grubbe Letter [Doc. # 17-4, Exh. C].)  In 
addition, Riverside received at least seven claims for reimbursements of taxes already assessed 
by the County.  (Dale E. Gardner Decl. ¶ 2 [Doc. # 17-3].)  Riverside has not indicated whether it 
has resolved these claims.  The DWA received one claim for reimbursement for its charges from 
a lessee (Richard J. O’Linn Letter [Doc. # 17-4, Exh. E]), which DWA’s Board of Directors 
denied.  (David K. Luker Decl. ¶ 9 [Doc. # 17-4].)  Finally, DWA made an agreement with a 
developer who proposes to develop a condominium on the Tribe’s land whereby the developer 
would “provide notice to purchasers of the condominium units that if [DWA] is unable to collect 
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its approved rates, fees, charges and assessments for water service to those units, water service 
will be terminated.” 3  (Id. ¶ 10.)    
 

IV. 
DISCUSSION 

 
A.  Constitutional Standing and Ripeness 
 
 Article III of the Constitution limits federal court jurisdiction to “actual ‘cases’ and 
controversies.’”  Allen v. Wright, 468 U.S. 737, 750, 104 S. Ct. 3315, 82 L. Ed. 2d 556 (1984).  
“Questions of standing and ripeness may be raised . . . sua sponte.”  Stormans, Inc. v. Selecky, 
586 F.3d 1109, 1119 (9th Cir. 2009).  With regard to standing and ripeness, the “principle of 
justiciability has both constitutional and prudential components.”   Alaska Right to Life Political 
Action Comm. v. Feldman, 504 F.3d 840, 848-49 (9th Cir. 2007).  “At an “irreducible 
constitutional minimum,” Article III standing requires proof (1) that the plaintiff suffered an 
injury in fact that is “concrete and particularized” and “actual or imminent, not conjectural or 
hypothetical;” (2) of a causal connection between that injury and the complained-of conduct; and 
(3) that a favorable decision will likely redress the alleged injury.  Id. at 848, citing Lujan, 504 
U.S. at 560–61.  “For the purposes of a preenforcement challenge . . . , the constitutional ripeness 
inquiry focuses on  
 

(1) whether the plaintiffs have articulated a concrete plan to violate the law in 
question, (2) whether the prosecuting authorities have communicated a specific 
warning or threat to initiate proceedings, and (3) the history of past prosecution or 
enforcement under the challenged statute.  
 

Id. at 849, quoting Cal. Pro-Life Council, Inc. v. Getman, 328 F.3d 1088, 1094 (9th Cir. 2003) 
(internal quotation marks omitted).  “[A] pre-enforcement challenge is only ripe if a plaintiff is 
presented with the immediate dilemma to choose between complying with newly imposed, 
disadvantageous restrictions and risking serious penalties for violation.”  San Luis & Delta-
Mendota Water Auth. v. Salazar, 638 F.3d 1163, 1173 (9th Cir. 2011) (internal quotation 
omitted).  “Subject matter jurisdiction is determined on the basis of the facts that existed at the 
time the action was filed.”  Stock West Corp. v. Taylor, 964 F.2d 912, 917 (9th Cir. 1992). 
 

                                                 
3 DWA asserted in its brief that “DWA and the developer tentatively agreed that the developer would pay 

DWA’s charges, and would include Covenants, Conditions and Restrictions (‘CCRs’) obligating future owners to 
pay DWA’s charges” (Opp’n at 14, citing Luker Decl. at page 6), but this agreement is not reflected in the Luker 
Declaration. 
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“Constitutional ripeness, in many cases, ‘coincides squarely with standing’s injury in fact 
prong’ and ‘can be characterized as standing on a timeline.’”  Stormans, 586 F.3d at 1122, 
quoting Thomas v. Anchorage Equal Rights Comm’n, 220 F.3d 1134, 1138 (9th Cir. 2000).  In 
Thomas, the Ninth Circuit held that it did not need to “delve into the nuances of the distinction 
between the injury in fact prong of standing and the constitutional component of ripeness” 
because “[w]hether the question is viewed as one of standing or ripeness, the Constitution 
mandates that prior to our exercise of jurisdiction there exist a constitutional “case or 
controversy,” that the issues presented are “definite and concrete, not hypothetical or abstract.”  
Id. at 1139, quoting Railway Mail Ass’n v. Corsi, 326 U.S. 88, 93, 65 S. Ct. 1483, 89 L. Ed. 2072 
(1945).  
 
 Defendants move for dismissal of this action on the grounds that DWA has not 
established constitutional or prudential standing and that DWA’s claims are not ripe.4  (Mot. at 
8-21.)  Like the Thomas court, this Court looks to the three-factor constitutional ripeness inquiry 
for the purposes of this preenforcement challenge to determine whether DWA has met its burden 
to establish that this Court has subject matter jurisdiction.   
 

 First, the DWA has not articulated “a concrete plan to violate the law in question,” 
because it steadfastly contends that its charges are perfectly legal under existing federal law.  
Second, Defendants have not threatened action of any kind against the DWA.  Indeed, 
Defendants themselves state that the “BIA has taken no action towards Plaintiff, nor suggested 
that it intends to take any action” (Reply at 7), and DWA does not contend otherwise.  Thus, 
there is no indication that the BIA interprets section 162.017 to prohibit the charges DWA 
currently collects.  Finally, with respect to the third prong of the test, DWA has not alleged, nor 
has it provided any evidence, that the BIA has upheld a lessee’s refusal to pay charges to any 
state or local agency based on section 162.017.    

 
The evidence of injury presented by DWA primarily consists of third party claims 

asserting that taxation of non-Indian leaseholders is illegal under section 162.017 and seeking 
refunds of past taxes paid.5  DWA does not contend, however, that it suffers a concrete or 
imminent injury as a result of third party claims in response to the enactment of section 162.017.  

                                                 
4 Defendants’ ripeness argument appears to be limited to prudential ripeness.  (See Mot. at 15-21; Reply at 

11-14.)  Nonetheless, the Court may raise questions of constitutional ripeness sua sponte.  Stormans, 586 F.3d at 
1119. 

 
5 The Court notes that most of the evidence submitted by DWA concerns claims by third parties dated after 

the filing of this action on March 29, 2013.  Such evidence is of limited relevance to the constitutional ripeness and 
Article III standing inquiries.   Stock West Corp., 964 F.2d at 917 (“Subject matter jurisdiction is determined on the 
basis of the facts that existed at the time the action was filed.”) (emphasis added). 
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Notably, DWA does not allege or provide any evidence that any leaseholder has refused to pay 
DWA’s charges going forward.  While DWA argues that “lessees’ demands for refunds are the 
equivalent of a lessee’s refusal to pay DWA’s charges” (Opp’n at 14), the Court disagrees.  If 
leaseholders file claims for refunds while continuing to pay DWA’s charges, the Court has no 
reason to believe that DWA suffers a “definite and concrete” injury unless and until the refund 
requests are adjudicated in the lessees’ favor.   

 
The Ninth Circuit’s analysis in Stormans, Inc. v. Selecky regarding a pre-enforcement 

challenge to a regulation based on actions taken by third parties in response to the regulation is 
instructive.  At issue in Stormans were regulations adopted by the Washington State Board of 
Pharmacy that prohibited a pharmacy from refusing to deliver a lawfully prescribed or approved 
medicine, including Plan B, a postcoital hormonal emergency contraceptive.  586 F.3d at 1113-
16.  The Board issued an explanatory statement noting that individual pharmacists with religious 
or moral objections to a medicine could be “accommodated” because they had the right to refuse 
to fill such prescriptions, but a pharmacy had a duty to deliver lawfully prescribed medications in 
a timely fashion and could not refer a patient to a different pharmacy.  Id. at 1116.  Thus, in order 
to accommodate a pharmacist with moral or religious objections to a medicine, a pharmacy 
would need to have another pharmacist available who was able to provide the medicine.  See id. 
at 1121.  The plaintiffs included two pharmacists who refused to deliver Plan B due to moral or 
religious objections, one of whom claimed she was forced to leave her job because her pharmacy 
could not accommodate her, and another who alleged that “she expect[ed] to be fired” because 
she could not provide Plan B due to her religious beliefs and her pharmacy had told her that it 
would not be able to accommodate her.  Id.   

 
The Stormans court found that the pharmacists’ claims met the constitutional ripeness 

standard as to the Board, despite the fact that the Board had not taken any action with respect to 
them and the regulations did not threaten them directly.  Id. at 1123.  The Ninth Circuit reasoned 
that “the Board need not take any further action for individual pharmacists to be affected by the 
new rules; the very existence of the new rules may cause an employer to terminate a pharmacist 
who objects to dispensing a medication,” and the court “conclude[d] that their claims are ripe for 
review because as a result of the new rules and the guiding principles communicated by the 
Board, [one pharmacist] had been forced to leave her job, and [the other] is in danger of 
termination.”  Id. (emphasis added). 
 

Unlike the pharmacists in Stormans, DWA has not articulated any harm arising from 
either third party claims or the BIA’s enforcement actions.  Moreover, as described, supra, DWA 
has not provided evidence that any injury is concrete, imminent, or even threatened today.  Nor 
has DWA met the standard for ripeness of declaratory relief, as it has not submitted evidence of a 
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“substantial controversy, between parties having adverse legal interests, of sufficient immediacy 
and reality to warrant the issuance of a declaratory judgment.”  Id. at 1124.   

 
Finally, there is no evidence that DWA has changed its conduct in response to section 

162.017.  Its opposition implies that it has made the decision to “risk prosecution” (see Opp’n at 
12-13), but as described, supra, it has pled no facts and provided no evidence of a “specific 
warning or threat” of prosecution.   Rather, the Complaint and DWA’s evidence repeatedly draw 
attention to the speculative nature of any purported injury.  The Complaint alleges that “if 
applied to DWA, [the regulation] would substantially impair DWA’s water supply contract . . . .”  
(Compl. ¶ 38 (emphasis added).)  Dale A. Gardner, Deputy County Counsel for the County of 
Riverside, notes that “if [reimbursements were] granted,” he “would estimate the financial 
impact of the Claims to DWA . . . to be approximately $13,333.49.”  (Gardner Decl. ¶ 5 
(emphasis added).)  Yet, there is no evidence suggesting that Riverside considers the requests for 
reimbursements to be meritorious, let alone that such reimbursements have been granted.  David 
K. Luker, General Manager and Chief Engineer for the DWA, indicates that the DWA “needs a 
speedy determination as to the issue of whether the new regulations will prevent the Agency 
from collecting its standard rates, fees, charges and tax assessments from private leasehold 
improvements on Tribal land” because “[i]f the Agency cannot do so, the Agency will need to 
determine quickly how to cope with the resulting loss of revenue . . . .”  (Luker Decl. ¶ 11 
(emphasis added).)  Luker also described an agreement he made with a developer seeking to 
build condominium units on Tribal land that the developer would “provide notice to purchasers 
of the condominium units that if the Agency is unable to collect its approved rates, fees, charges 
and assessments for water service to [the condominium] units, water service will be terminated.”  
(Id. ¶ 10 (emphasis added).)  Far from bolstering DWA’s standing argument, all of these 
examples of speculative harm undermine it. 

 
As DWA has not shown that it meets any of the constitutional ripeness factors for a pre-

enforcement challenge, let alone all three factors, the Court lacks subject matter jurisdiction over 
this action.6  For the same reasons discussed, supra, DWA has not established that it has suffered 
an “injury in fact,” as required for Article III standing.   

                                                 
6 DWA argued at the hearing that it had stated sufficient injury for Article III standing under the Supreme 

Court’s decisions in Carcieri v. Salazar, 555 U.S. 379, 129 S. Ct. 1058, 172 L. Ed. 2d 791 (2009), New York v. 
United States, 505 U.S. 144, 112 S. Ct. 2408, 120 L. Ed. 2d 120 (1992), South Dakota v. Dole, 483 U.S. 203, 107 S. 
Ct. 2793, 97 L. Ed. 2d 171 (1987), Massachusetts v. United States, 435 U.S. 444 (1978), 98 S. Ct. 1153, 55 L. Ed. 
2d 403 (1978), and Environmental Protection Agency v. California ex rel. State Water Resource Control Board, 426 
U.S. 200, 96 S. Ct. 2022, 48 L. Ed. 2d 578 (1976).   

 
These cases are inapposite.  Unlike in this case, each of the cited cases concerns either a federal statute or 

an agency decision that had an immediate impact on one or more States.   
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B.  Prudential Ripeness 
 
 Even if DWA could overcome the hurdles of constitutional standing and ripeness, the suit 
is not prudentially ripe.  “The question of prudential ripeness ‘is best seen in a twofold aspect, 
requiring [courts] to evaluate both the fitness of the issues for judicial decision and the hardship 
to the parties of withholding court consideration.”  Colwell, 558 F.3d at 1124, quoting Abbott 
Laboratories v. Gardner, 387 U.S. 136, 149, 87 S. Ct. 1507, 18 L. Ed. 2d 681 (1967), abrogated 
on other grounds in Califano v. Sanders, 430 U.S. 99, 97 S. Ct. 980, 51 L. Ed. 2d 192 (1977).  
The Ninth Circuit has held that “[a] claim is fit for decision if the issues raised are primarily 
legal, do not require further factual development, and the challenged action is final.”  Wolfson v. 
Brammer, 616 F.3d 1045, 1060 (9th Cir. 2010), quoting US West Commc’ns v. MFS Intelenet, 
Inc., 193 F.3d 1112, 1118 (9th Cir. 1999).  “To meet the hardship requirement, a litigant must 
show that withholding review would result in direct and immediate hardship and would entail 
more than possible financial loss.”  Id., quoting Stormans, 586 F.3d at 1126.  “[A] regulation is 
not ordinarily considered the type of agency action ‘ripe’ for judicial review under the APA until 
the scope of the controversy has been reduced to more manageable proportions, and its factual 
components fleshed out, by some concrete action applying the regulation to the claimant’s 
situation in a fashion that harms or threatens to harm him.”  Colwell, 558 F.3d at 1124, quoting 
Lujan, 497 U.S. at 891 (alteration in original).   
 

1. Fitness of the Issue for Judicial Decision 
 

Defendants contend that the case is not ripe for dispute because (1) the regulation does 
not have immediate preemptive effect, and (2) the issues are not primarily legal,7 but rather 
require further factual development.  (Reply at 12-14.)   

 
As an initial matter, the parties dispute the meaning of the BIA’s new regulations and 

whether they even apply to the DWA’s charges.  DWA appears to argue that the plain language 
of section 162.017 preempts state and local agency taxing authority.  (Opp’n at 4-5.)  Defendants 

                                                 
7 Defendants argue that a challenge to a final regulation is ripe “only if . . . the issue raised is a purely legal 

one,” citing the Supreme Court’s decision in Abbott Laboratories.  (Mot. at 15 (internal quotation omitted) 
(emphasis added); see also Reply at 13 n.5 (contending DWA’s articulation of the “predominantly legal” standard is 
incorrect).)  In Abbott Laboratories, the Supreme Court held that the issues presented were “appropriate for judicial 
resolution at this time,” in part based on the fact that “all parties agree that the issue tendered is a purely legal one.”  
387 U.S. at 149.  Contrary to Defendants’ argument, however, the Court did not hold that a challenge was ripe only 
if it concerned “purely legal” issues, nor do Defendants cite any cases which interpret Abbott Laboratories in this 
way.   
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respond that the language of the section, specifically the words “subject only to applicable 
Federal law,” incorporates the federal common law test articulated in White Mountain Apache 
Tribe v. Bracker, 448 U.S. 136, 100 S. Ct. 2578, 65 L. Ed. 2d 665 and its progeny into section 
162.017.8  (Reply at 3.)  Defendants somewhat cheekily point out that, as section 162.017 merely 
incorporates existing law rather than changes it, “[i]f Plaintiff’s charges are violating federal law 
now, [DWA] ha[s] potentially been violating it since at least 1980 when the Supreme Court 
issued Bracker.”  (Id. at 12.)   

 
 Even assuming arguendo that DWA is correct and the BIA’s new regulations change 
existing law by preempting state and local agency taxing authority over water charges, it is not 
clear at this juncture whether section 162.017 will affect DWA’s ability to collect its charges.  As 
Defendants note, the new regulations contain a “grandfather” provision that reads in relevant 
part:  

 
Does this part apply to lease documents I submitted for approval before January 4, 
2013? 
 
This part applies to all lease documents . . . .  If you submitted your lease 
document to us for approval before January 4, 2013, the qualifications in 
paragraphs (a) and (b) of this section also apply.  
 
(a) If we approved your lease document before January 4, 2013, this part applies 

to that lease document; however, if the provisions of the lease document 
conflict with this part, the provisions of the lease govern.  
 

(b) If you submitted a lease document but we did not approve it before January 4, 
2013, then:  

 
(1) We will review the lease document under the regulations in effect at the time 

of your submission; and  
 

(2) Once we approve the lease document, this part applies to that lease document; 
however, if the provisions of the lease document conflict with this part, the 
provisions of the lease document govern. 

 

                                                 
8 In Bracker, the Supreme Court adopted a balancing test for those “difficult questions . . . where, as here, a 

State asserts authority over the conduct of non-Indians engaging in activity on the reservation.”  Barona Band of 
Mission Indians v. Yee, 528 F.3d 1184, 1190 (9th Cir. 2008), quoting Bracker, 448 U.S. at 144.   
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25 C.F.R. § 162.008 (emphasis added).   
 

DWA collects its charges from approximately 20,000 leaseholders, and the leases can last 
for as long as 99 years.  Without additional information about the terms of the leases, it is not 
clear whether any of the existing leases will be affected by section 162.017.9  Certainly, it is 
possible that all or some of the leases submitted to the BIA before January 4, 2013 include 
provisions that specify that water will be provided by the DWA in exchange for various charges 
paid to the DWA.  Such leases presumably would be subject to the “grandfather” clause.  It also 
is conceivable that all or some of the leases do not contain any explicit provision relating to 
water service and water charges, and such leases may not be subject to the “grandfather” clause.  
All of this points out the fact that the Court cannot render an advisory opinion based upon a 
theoretical set of circumstances.  “[F]urther factual development would significantly advance 
[its] ability to deal with the legal issues presented” in this case.  Nat’l Park Hospitality Ass’n v. 
Dep’t of Interior, 538 U.S. 803, 812, 123 S. Ct. 2026, 155 L. Ed. 2d 1017 (2003).   
 

2. Hardship to DWA 
 

Furthermore, DWA has not shown that it suffers hardship—as defined by the Ninth 
Circuit—if the Court declines to review this action at present.  As discussed, supra, “[t]o meet 
the hardship requirement, a litigant must show that withholding review would result in direct and 
immediate hardship and would entail more than possible financial loss.”  Wolfson, 616 F.3d at 
1060.   

 
While the DWA contends that section 162.017 requires it to “immediately” adjust its 

conduct “by ceasing to impose its charges” (Opp’n at 11), it is undisputed that DWA has not 
ceased to impose its charges.  Nor has DWA identified any adjustment it has made to its conduct 
in response to section 162.017 that has been mandated by any enforcement authority.  Rather, 
DWA is best described as facing “possible financial loss” in the future should its interpretation 
of the challenged regulation not be upheld.  (See Opp’n at 12 (“If the BIA regulation preempting 
DWA’s charges is ultimately upheld, DWA may be subject to claims for damages and penalties 
for violating federal law . . . .” (emphasis added)).) 

 
The Supreme Court has held that a pre-enforcement challenge to a regulation “was not 

ripe for judicial review because the impact of the regulation could not ‘be said to be felt 
immediately by those subject to it in conducting their day-to-day affairs’ and ‘no irremediabl[y] 
adverse consequences flow[ed] from requiring a later challenge.’”  Nat’l Park Hospitality Ass’n 

                                                 
9 Defendants contend that, without knowing the actual lease terms, they “do[ ] not and presently cannot 

conclude that Plaintiff’s fees, taxes, and assessments are grandfathered-in . . . .”  (Reply at 3 n.1.)   
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v. Dep’t of Interior, 538 U.S. at 810, quoting Toilet Goods Ass’n, Inc. v. Gardner, 387 U.S. 158, 
164, 87 S. Ct. 1526, 18 L. Ed. 2d 704 (1967).  Here, DWA cannot be said to immediately feel the 
impact of section 162.017 in conducting its day-to-day affairs and it has identified no 
“irremediably adverse consequences” that would flow from requiring a later legal challenge.  
Nor has it identified any imminent threat of adverse action by the BIA or third parties invoking 
section 162.017.  DWA argues that it “has the right to obtain a declaratory judgment . . . [that] 
will enable [it] to conform its conduct to the requirements of federal law,” but it is incorrect.  
Nat’l Park Hospitality, 538 U.S. at 811 (rejecting litigant’s argument that “mere uncertainty as to 
the validity of a legal rule constitutes a hardship for purposes of the ripeness analysis”).  The 
resolution of the underlying merits of this dispute must await another day. 

 
V. 

CONCLUSION 
  
 In light of the foregoing: 
 

1. The motion to dismiss is GRANTED as to Defendants’ arguments that DWA lacks 
Article III standing and that the action is not prudentially ripe; and  
 

2. The motion is otherwise DENIED as moot.  
 
IT IS SO ORDERED. 
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