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  STATEMENT OF COUNSEL 

Prosecuted under the Major Crimes Act, 18 U.S.C. § 1153, which confers 

federal jurisdiction for crimes committed by Indians in Indian country, Damien 

Zepeda, a 23 year old Hispanic-American, received a life sentence (1083 months) 

for assault and battery convictions, despite his insignificant criminal record and lack 

of any previous federal offense. See United States v. Zepeda, 10-10131, 2013 WL 

5273093, *1 (9th Cir. Sept. 19, 2013) (Zepeda II).1  Neither at trial nor appeal - nor 

in the Government’s unremitting, belated efforts to resurrect and sustain these infirm 

convictions - has the Government established an essential, threshold element: that 

any evidence at trial established that Damien’s long-deceased father, the sole source of 

Damien’s fractional degree of purported “Indian” bloodline – descended from a federally 

recognized Indian tribe – the first prong of the requisite burden the Government must meet when 

proving a defendant’s “Indian” status for a prosecution under § 1153. United States v. Zepeda, 

10-10131, 2013 WL 5273093 (9th Cir. Sept. 19, 2013) (citations omitted). 2   Only if 

1 Zepeda II superseded a previous opinion issued on January 18, 2013, and further 
clarified a fact/law dichotomy regarding the determination of “Indian status” for 
purposes of federal criminal prosecution. United States v. Zepeda, 705 F. 3d 1052 
(9th Cir. 2013) (Zepeda I). 

 
2 It is well-settled that this circuit applies the two-part test articulated in United States 
v. Bruce, 394 F.3d 1215 (9th Cir.2005), to determine who is an Indian in an 18 
U.S.C. § 1153 prosecution:  The court considers: (1) the defendant’s degree of Indian 
blood, and (2) the defendant’s tribal or government recognition as an Indian. United 
States v. Cruz, 554 F.3d 840, 845 (9th Cir.2009).  An essential element is that the 
defendant’s “bloodline [is\ derived from a federally recognized tribe.” United States 
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all requirements of “Indian status” are met, may the Government legitimately wield its enormous 

federal power to overcharge and convict an individual such as Zepeda of crimes, however 

lamentable, which would have likely yielded a five year sentence under a typical state sentencing 

scheme.  

The Government concedes that en banc review of this type of matter is 

normally not warranted. (US A Brief, Reh.2). The Government’s initial Petition for 

Review was recently denied. (C.A. Docket # 99) Although the Government actually 

concedes that this cases involved application of settled law to the unique fact and 

record in a manner that normally fails to justify en banc review, it relentlessly urges 

en banc review of this case “in light of the seriousness of the defendant’s criminal 

conduct.” (Id.) Otherwise, its Brief in Support of Rehearing disregards Fed. R. App. 

35’s criteria for granting en banc review.    

En banc review of this case, which has lingered and spawned multiple 

additional filings since oral argument in July, 2012, would be an affront to the order 

of this court, and would needlessly divert yet additional judicial resource to 

rehashing what the Government admits are already-well-settled issues in this Circuit. 

Granting further review to such a case would effectively eviscerate this court’s 

constitutionally granted power to effectively review any District Court decision on 

v. Maggi, 598 F.3d 1073, 1080 (9th Cir.2010).  Conference of federal recognition is 
a “threshold” inquiry, and the sin qua non for any further analysis of Indian status 
under the Bruce requirements. Maggi, 598 F.3d at 1080 (emphasis supplied). 
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sufficiency of evidence grounds. Further review will only further delay justice to 

Mr. Zepeda, who has remained incarcerated for more than five (5) years and has already served 

the maximum sentence allowable on the sole, unreversed conviction. Yet, he continues to languish 

in prison as the Government luxuriates in yet a third bite of the post-conviction apple. 

The Government’s Petition for Further review urges a marked departure 

from constitutional principles and the Federal Rules of Evidence and Appellate 

Procedure, and contravenes long established decisions of this court and of other 

courts of appeals.3 The Zepeda II decision has inevitably resulted from well-

settled Circuit law has been routinely ignored or misconstrued.4  It reinforces 

crucial, bedrock, constitutional principles of our criminal justice system - that 

the Government is obliged to meet its constitutionally mandated burden of proof 

on all elements of a crime, particularly when its liberal exercise of prosecutorial 

discretion produces such draconian results; and, that with rare exceptions, it is 

the jury’s role to find the facts in a criminal case. The Zepeda decision also 

stands as an important procedural safeguard for numerous individuals of mixed 

ancestry, distilled by generations of intermarriage between members of 

indigenous American tribes and other ethnic groups who, by virtue of a drop of 

“Indian blood” might find themselves ensnared in a § 1153 prosecution and thus 

3  See Note 2, supra.  
4  Id. 
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subject to the federal Government’s apparently unlimited resources to press 

ancillary federal charges carrying consecutive, mandatory minimum, sentences 

that easily equate to life in prison, as it did for this young offender.5 

Furthermore, the Zepeda decision apparently limits the holding to the 

facts of Mr. Zepeda’s case and announces nothing novel. The decision comports 

with this Circuit’s Model Jury Instructions6 and completely concurs with 

established Circuit precedent.7  The decision represents the opinion of long 

standing Ninth Circuit Justices who have frequently dealt with the unique issues 

posed by the intersection of federal and tribal relations within its particular 

geographical territory.  

 

 

 

5 Zepeda’s Presentence Investigation Report noted him as “Hispanic-American” and 
contained absolutely no reference to any “Native-American” involvement or 
heritage. A reviewing court may look to a pre-sentence report prepared by the 
probation department to see whether the error was harmless. Loftis v. Almager, 704 
F.3d 645, 653 (9th Cir. 2012) cert. denied, 134 S. Ct. 107 (U.S. 2013). 
6  Ninth Circuit Model Criminal Jury Instruction 8.113 (18 U.S.C. § 1153) requires, 
inter alia that  “ . . .  the defendant has descendant status as an Indian, such as being 
a blood relative to a parent, grandparent, or great-grandparent who is clearly 
identified as an Indian from a federally recognized tribe.” 
 
7 See Note 2, supra. 
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ARGUMENT 

Where neither the prosecutor nor the trial judge ever mentioned the requisite element of 
“federal recognition,” nor specifically referenced the “Tohono Nation of Arizona,” the 
Zepeda court properly reversed the convictions for insufficient evidence, since it would have 
been impossible for the jury to have inferred the presence of this essential, particularized 
element based on the evidence at trial. 

 

Indisputably, a defendant’s “Indian” status is an explicit, legislatively prescribed 

jurisdictional element of a § 1153 offense.8 Adhering to existing precedent, Zepeda II 

correctly found that where the Government offered no evidence whatsoever that the 

defendant's bloodline derived from a “federally recognized” tribe, a mere Certificate 

of Enrollment in an Indian tribe, entered into evidence through the parties' 

stipulation, was not sufficient evidence for a rational juror to find beyond a 

reasonable doubt that Mr. Zepeda was an “Indian” for the purposes of § 1153. Id. 

United States v. Zepeda, 10-10131, 2013 WL 5273093 (9th Cir. Sept. 19, 2013) 

(“Zepeda II”) The court properly found the evidence insufficient as a matter of law, 

without proceeding to further analysis under Bruce’s second prong since there was 

no mention whatsoever of the essential element of “federal recognition” with regard 

8 “Indian status” operates as a jurisdictional element under § 1153. Zepeda, supra, 
citing Cruz, 554 F.3d at 843; Bruce, 394 F.3d at 1228. “Nonetheless, this circuit has 
consistently held that Indian status ‘is an element of the offense that must be alleged 
in the indictment and proved beyond a reasonable doubt.’” Zepeda, supra, quoting 
Maggi, 598 F.3d at 1077 (citing Cruz, 554 F.3d at 845; Bruce, 394 F.3d at 1229). 
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to Mr. Zepeda’s source of tribal, ancestral blood lineage. United States v. Maggi, 

598 F.3d 1073, 1080 (9th Cir. 2010); LaPier v. McCormick, 986 F.2d 303 (9th Cir. 

1993) (“Indian blood” from a “federally recognized tribe” is a “threshold, 

prerequisite to a finding of “Indian” status). A defendant whose only claim of 

membership or affiliation is with an Indian group that is not a federally 

acknowledged Indian tribe cannot be an Indian for criminal jurisdiction purposes. Id 

at 304-305; United States v. Heath, 509 F.2d 16, 19 (9th Cir.1974) (member of 

“terminated” Indian tribe no longer an Indian for criminal jurisdiction purposes). 

Zepeda II’s analysis and holding is entirely consonant with Ninth Circuit precedent 

and facilitates judicial economy and fairness when evaluating the often complicated 

inquiry of whether an individual’s “Indian status” is sufficient to warrant enhanced, 

federal criminal prosecution as an “Indian.” 

The Government suggests that the court misapplied settled law when 

reversing the convictions. (USA Brief, p. 2)  But saying so does not make it so.  In 

several Ninth Circuit cases which considered much stronger evidence than Zepeda’s, 

this court mandated reversals of convictions based on “insufficient evidence” of 

Indian status. Zepeda II, which reached its decision based on even slimmer record 

evidence, adheres to existing precedent. Zepeda II, supra. (“Even under our 

deferential standard of review, we have vacated jury convictions for insufficient 

evidence of a defendant's Indian status. See, e.g., [Maggi] at 1081, 1083 (vacating 
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two convictions); Cruz, 554 F.3d at 851 (applying an even more deferential standard 

of review).“ 

The Government attempts to deflect the proper inquiry by mischaracterizing the Zepeda II 

court’s observation of well-settled law in Maggi and Cruz.  It alleges that the court relied on sources 

outside the record for its decision. (USA Brief, p. 10)  However, this allegation is a chimera 

since even in the light most favorable to the Government, a jury could not have 

resolved any identifiable “conflict” regarding the existence of federal recognition, 

since there was no conflict to be resolved on that element. Conference of “federal 

recognition” was never mentioned by the prosecutor, the judge, nor anyone else at 

trial. Likewise, the phrase “Tohono O’Odham Nation of Arizona” was never 

mentioned during trial or instruction, negating the possibility that the jury could have 

somehow inferred that the Certificate of Enrollment’s reference to “Tohono 

O’Odham” specifically referred to the federally recognized Tohono O’Odham 

Nation of Arizona. Given the complete absence of the words “federally recognize,” 

“federal recognition,” or “Nation of Arizona” during Mr. Zepeda’s trial and jury 

instructions, it is preposterous to suggest that the jury would have, or even could 

have inferred the particular, requisite requisite element of federal recognition. 

Indeed, any such finding would conflict with rulings of this court and those of other 

federal Circuit courts. See e.g. United States v. Stymiest, 581 F.3d 759, 765 (8th Cir. 

2009) (cautioning that deficient jury instruction could wrongly permit a jury to find 
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Indian status without finding . . . that the defendant be recognized as an Indian by 

the tribe or by the federal Government).  

A.  The Government urges an overreaching result which would 
eviscerate the court’s constitutionally delegated power to review 
convictions for sufficiency of the evidence; unconstitutionally 
abrogate the Government’s burden to plead and prove each element 
of its case; and contravene the goals of repose and finality within the 
judicial system. 

 

The Government’s argument disregards clear Ninth Circuit precedent that has 

unflinchingly delimited far more liberal boundaries within which a reviewing court 

should reverse convictions based on “insufficient evidence of Indian status.”  The 

Government’s Brief conveniently omits that it previously, unsuccessfully urged the 

Court to take judicial notice of the essential element of federal recognition, relying 

on material that was never pleaded or presented to a jury.  In response to this Court’s 

refusal to capitulate to the Government’s post hoc, semantic gamesmanship, it now 

urges this court to adopt a posture that would hobble its ability to reverse any case 

on a sufficiency of evidence ground. The Government seeks to elevate to the status 

of sacrosanct jury fact, the infinitesimal, theoretical possibility that a jury might have 

been able to infer an essential element of an offense, even if it was never alluded to 

during trial.  Such an implausible result would permit the Government to retry every 

case reversed on sufficiency grounds, since within the universe of multitudinous 

possibilities, a jury could have possibly guessed, speculated, conjectured, or 
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surmised any particular, specialized fact necessary for conviction, even if the 

Government neglected to plead and prove it at trial, and the record may have been 

devoid of its mention. Such a broad, overreaching construction would eviscerate the 

powers constitutionally accorded to this court and unconstitutionally abrogate the 

Government’s burden to plead and prove each element of its case.  Aside from 

crippling this court’s ability to function, it would contravene the goals of repose and 

finality within the judicial system.  This absurd unforeseen and undesired result is 

reason enough to reject the Government’s contention. United States v. Thompson, 

728 F.3d 1011, 1018 (9th Cir. 2013), citing Arizona St. Bd. for Charter Schs. v. U.S. 

Dep't of Educ., 464 F.3d 1003, 1008 (9th Cir.2006) (“[S]tatutory interpretations 

which would produce absurd results are to be avoided.”) (internal quotation marks 

omitted). 

Should this Circuit ignore existing precedent and rehear the case based on the 

Government’s specious claim,  it would contravene “the deeply ingrained principle 

that the State with all its resources and power should not be allowed to make repeated 

attempts to convict an individual for an alleged offense, thereby subjecting him to 

embarrassment, expense and ordeal and compelling him to live in a continuing state 

of anxiety and insecurity, as well as enhancing the possibility that even though 

innocent he may be found guilty.” Evans v. Michigan, 133 S. Ct. 1069, 1084, 185 L. 

Ed. 2d 124 (2013), citing Yeager v. United States, 557 U.S. 110, 117–118, 129 S.Ct. 
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2360, 174 L.Ed.2d 78 (2009) (internal quotation marks and further citations 

omitted).  

B.  The Zepeda court correctly analyzed defendant’s Indian status 
under established Circuit law, and justifiably reversed the convictions 
based on obviously insufficient evidence. 
 

  Tribal “federal recognition” was an element of the charged offense, along with 

every other fact required to sustain a conviction. United States v. Maggi, 598 F.3d 

1073, 1080 (9th Cir. 2010). Given the apparent absence of “Indian blood” from any 

federally recognized tribe, the Government failed to meet the first prong, threshold 

test articulated in United States v. Bruce, 394 F.3d 1215 (9th Cir. 2005) Besides 

Matthew’s testimony which merely suggested that Matthew and Damian shared a 

common “father” who as at least ½ Native American, the only evidence of Zepeda’s 

Indian status consisted of a document entitled “Gila River Enrollment/Census Office 

Certified Degree of Indian Blood” which purported to assert that Zepeda was “an 

enrolled member of the Gila River Indian Community” and that he had a “Blood 

Quantum” of ¼ Pima and ¼ Tohono O’Odham.” The Certificate was signed by an 

“Enrollment Services Processor.” (SER-232). 

 The document was created on October 7, 2009 and admitted as Plaintiff’s 

Exhibit 1 on 10/22/09. It contains two disclaimers: “Verification may be subject to 

change upon Disclosure of Additional Information.” and “Valid for (30) days from 

the date of issuance and signature by Enrollment Staff.” (SER-232)  The Certificate 
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failed to establish that Zepeda was enrolled in the Tribe at the time of the offense. 

Nonetheless, the Certificate itself couldn’t have legitimately proved Zepeda’s status 

as an “Indian.” See United States v. Cruz, 554 F.3d 840, 851 (9th Cir.2009) (“a 

showing that a tribal court on one occasion may have exercised jurisdiction over a 

Defendant is of little if any consequence in satisfying the status element in a §1153 

prosecution.”) 

It would have been simple for the Government to both plead and prove that 

Mr. Zepeda was a member of a federally recognized tribe or to allege that the Tohono 

O’Odham referenced on the certificate actually referred to the federally recognized 

Tohono O’Odham Nation of Arizona. It did not. It would have also been simple for 

the Government to include language in its stipulation suggesting that “Damien 

Zepeda is an Indian person who is a member of a federally recognized Indian tribe.” 

Again, it did not. Ninth Circuit case law is clear that federal recognition, like all 

elements of Indian status, must be both pled and proved to the jury beyond a 

reasonable doubt. Maggi, 598 F.3d at 1077; Cruz, 554 F.3d at 845; Bruce, 394 F.3d 

at 1229; Ninth Cir. Model Jury Instr. No. 8.113.  Meeting the Government's burden 

of proof is hardly an onerous task; however the prosecution completely failed to 

present evidence of federal recognition, the district court made no such finding, and 

the stipulation that was offered by the Government and accepted by defense counsel 

contained no mention of “federal recognition.” Furthermore, the trial court merely 
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instructed the jury that they must find that “the defendant is an Indian.” (A.SER-

RT10/28/08, p. 825) 9  Now, in a breathtaking twist, the Government’s urges this 

this court to substitute the Government’s brand of speculation in place of the non-

existing evidence, relying on the superseded dissent in Zepeda I:  “Viewing this 

evidence in the light most favorable to the prosecution, a rational jury could 

reasonably infer that “Tiho” is a phonetic transcription of “T.O.,” the colloquialism 

for “Tohono O’odham,” as Matthew’s testimony corroborates the bloodline listed 

in the defendant’s tribal enrollment certificate.” (USA Brief, p.8) However sparse, 

this attenuated assertion is offered without any citation whatsoever. It lacks any 

support in the record and should be disregarded. 

C. The Zepeda court did not rely on information outside the record to 
reach its holding; rather it followed established principles of statutory 
construction when it refused to assume that the jury could have 
inferred the requisite “federal recognition” necessary to prove Indian 
status, solely based on the tribal name suggested by the Government. 

 
In its most recent Brief in Support of Rehearing, the Government 

mischaracterizes the Zepeda II decision as relying on factual assertions not presented 

to the trier of fact. (USA Brief, p. 11) The Government writes that “the majority 

9 Neither the government nor the panel has disputed that it was error for the 
judge to omit “federal recognition” from its instruction, or that it was error for the 
court to fail to instruct the jury of the “declining order of importance” of the four 
factors used to determine whether there has been tribal or federal government 
recognition of the defendant as a Native American. United States v. Cruz, 554 F.3d 
840, 851 n. 17 (9th Cir.2009).  
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misapplies the sufficiency of the evidence standard by considering [the 

information].” The Government apparently misconstrues the superseded Zepeda I’s 

passing reference to the history of the Tohono O’odham Nation as the logical 

premise of its holding in Zepeda II, rather than merely a literary device illustrating 

the court’s well-referenced observation that “determining Indian status is not as easy 

as it might seem,” a statement which has been reiterated within relevant case law. 

Zepeda II, (citations omitted)  Although omitted from the opinion in Zepeda II,  the 

Zepeda I court’s passing reference to cited, published, historical information 

concerning the tribe’s origins and evolution properly served to illustrate the danger 

of assuming, much less deeming proved beyond a reasonable doubt, a crucial 

question of fact that was never presented to the judge or jury. See. e.g. Zhen Zhou 

Wu, 711 F.3d 1, 16, 18 (1st Cir. 2013) (In order to convict a defendant under a 

criminal statute, the Government must prove each element of the offense to a jury 

beyond a reasonable doubt); Addington v. Texas, 441 U.S. 418, 423 (1979) (“[T]he 

interests of the [criminal] defendant are of such magnitude that ... they have been 

protected by standards of proof designed to exclude as nearly as possible the 

likelihood of an erroneous judgment.”); Id. at 425 (The difference in standards of 

proof in criminal vs. administrative ruling “is more than an empty semantic 

exercise.” (internal quotation marks omitted)).  
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When refusing to breach the Government’s evidentiary gap, the Zepeda II 

majority adhered to rules of statutory construction and refused the Government’s 

post-appeal demands that it take belated judicial notice of an essential element of the 

crime. The very label “Tohono O’Odham Nation of Arizona” renders the title 

facially distinguishable from possible unrecognized branches of collective “Tohono 

O’Odham” descendants. The Government perilously ignores explicit, legislative 

language that distinguishes the “Tohono O’Odham Nation of Arizona,” from a 

greater collective Tohono’ O’Odham population, which could reasonably be 

considered as encompassing Tohono O’Odham existing in a diaspora beyond 

Arizona.  Traditional rules of statutory construction suggest that the words “Nation 

of Arizona” circumscribe federal recognition those Tohono O’Odham only of 

Arizona. United States v. Tobeler, 311 F.3d 1201, 1203 (9th Cir. 2002), citing 

Middle Mountain Land & Produce, Inc. v. Sound Commodities Inc., 307 F.3d 1220, 

1223 (9th Cir.2002) (“there is a strong presumption that the plain language of [a] 

statute expresses congressional intent, rebutted only in rare and exceptional 

circumstances, when a contrary legislative intent is clearly expressed.”); Singer & 

Singer, 1A Sutherland Statutory Construction § 31:6 (7th Ed. 2007, Thompson/West) 

(rules of construction used for statutes and administrative regulations are used to 

interpret an executive order [from which the BIA List is promulgated]).  
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D.  The Government’s misreading of the holding in Maggi need not 
be credited by this court. 

 
 The Government’s misreads the holding in United States v. Maggi as 

requiring this court to find that an abbreviated tribe name necessitates federal 

recognition because the court abbreviated a federally recognized tribal name in 

Maggi.  However, Maggi did not decide the issue of whether an abbreviated 

name was necessarily equivalent to a full tribal name for the purpose of federal 

jurisdiction. Anyway, the court resolved the issue in favor of the defendant.  At 

best, the Government’s attenuated reading of Maggi is dicta on which this court 

need not rely.  Furthermore, the Government’s erroneous assertion that the 

“Blackfeet tribe” is excluded on the 2013 BIA, yet remains federally recognized 

list in no way relates to the Maggi holding, which was decided in 2010.  (USA 

Brief, p.9)  The Government’s misstep in applying the correct regulation to the 

relevant case provides almost comic relief, and emphasizes the potential 

difficulty of determining “federal recognition” and “Indian status.” Finally, and 

remarkably, the Government’s bald assertion that “[t]here is no other Tohono 

O’odham tribe in existence” is offered without definitive reference. (USA Brief, 

p.10) 

  Apparently, federal recognition of an Indian tribe is not a fixed status 

nor one so easily ascertainable by reference to the BIA List which, admittedly, 

attempts to correct its errors and omissions through frequent updates. 
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Significantly, in 2012 alone, there were 566 federally recognized Indian tribes 

in addition to numerous unrecognized tribes. 77 Fed. Reg. 47868 (Aug. 10, 

2012).  Many tribes have indistinguishable and easily confusable names. Id.  

The “Federated Coast Miwok Tribe” is not recognized, but the “Chicken Ranch 

Rancheria of Me-Wak Indian” tribe is recognized: Me-Waks are recognized but 

Miwoks are not. Although the Government argues the jury could have inferred 

that Tohono O’Odham on the Certificate referred to the Tohono Nation of 

Arizona, which is included on the BIA list of federally recognized entities, the 

jury was never provided with any reference to the description words, “Nation 

of Arizona.”  Therefore, a jury would have had no basis to assume that the tribe 

name listed on a Certificate is the same entity as the tribe listed in the Federal 

Register. The Zepeda II court properly refused to “assume” the jury could have 

reached this crucial conclusion of fact given the complete absence of any 

evidence linking the entities. 

 Nor did the Certificate of Enrollment, coupled with the fact of Damien’s 

residence in Arizona answer the key question of whether the ancestral blood line of 

Damien’s deceased father clearly derived from a federally recognized tribe.  The 

inquiry is one of constitutional import respecting a criminal defendant’s 

constitutional rights and the Government’s burden of proof on every element.  

Analogously, no court has held that a passport or certificate of naturalization can be 
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used as conclusive proof in a criminal prosecution. See, e.g., Keil v. Triveline, 661 

F.3d 981 at 987 (8th Cir. 2011). To do so would contravene the basic notion that the 

Government must prove every element beyond a reasonable doubt. An 

administrative determination of citizenship is not made by a determination beyond 

a reasonable doubt. See United States v. Meza-Soria, 935 F.2d 166 at 169 (9th Cir. 

1991) (explaining that the “difference in burdens of proof alone should demonstrate 

that it would be quite improper to establish” a legal status conclusively in a criminal 

proceeding through findings in a prior administrative proceeding); United States v. 

Tinoco, 304 F.3d 1088, 1107 (11th Cir. 2002) (“[T]he legislature [cannot] create any 

presumptions as to those elements that negate the defendant's presumption of 

innocence.” 

CONCLUSION 

For the foregoing reasons, Mr. Zepeda respectfully requests that the 

Government’s Petition for Rehearing and Suggestion for Rehearing En Banc be 

DENIED, and that this court issue the Mandate affirming the reversal of his 

convictions below.  

      

 

 

 17 

Case: 10-10131     12/12/2013          ID: 8901650     DktEntry: 104     Page: 18 of 20



 

Respectfully submitted, 

     /s  Michele R. Moretti 
     Michele R. Moretti, Esq. 
     7671 S.W. 117th Place 
     Lake Butler, Florida 32054 

       Attorney for Damien Zepeda 
 
 
 
 
 
December 12, 2013 
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will be accomplished by the appellate CM/ECF system. 

 I further certify that on this day, I have ordered that fifty (50) copies of 
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day Delivery to the Clerk of the Court for the United States Court of Appeals for the 

Ninth Circuit via Federal Express. 

       _/s  Michele R. Moretti 
      Michele R. Moretti, Esq. 
      7671 S.W. 117th Place   

       Lake Butler, Florida  32054 
      (386) 496-0701 
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