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STATEMENT OF JURISDICTION 

A. DISTRICT COURT 

The district court's jurisdiction is in dispute.  Appellees/Plaintiffs, the 

descendents of Marcus R. Alto, Sr. (“Alto Sr. descendents”), allege jurisdiction 

under 28 U.S.C. § 1331, 28 U.S.C. § 1361, and the Administrative Procedure Act 

(“APA”), 5 U.S.C. §§ 702, 704 and 706.  The position of the Appellant, the San 

Pasqual Band of Mission Indians (“Tribe”), is that the district court lacks subject 

matter jurisdiction over the causes of action set forth in the First Amended 

Complaint (“FAC”), and that this action involves a tribal membership dispute to 

which the Tribe is a necessary and required party pursuant to FED. R. CIV. PRO. 19 

(“Rule 19”).  The district court below found jurisdiction over the Alto Sr. 

descendents’ First, Second and Third Causes of Action under the APA, and 

determined that the Tribe is not a required party to review of those claims.  The 

district court deferred a ruling on jurisdiction over the Fourth and Fifth Causes of 

Action and on whether the Tribe is a necessary party to a determination of those 

claims.  Excerpts of Record Volume I (ER I) 1–9 (June 13, 2012 Order).  The Alto 

Sr. descendents have asserted that the court has jurisdiction over all causes of 

action and that the Tribe is not a required party for the purposes of Rule 19.  The 

Secretary of the Interior and other officials of the Bureau of Indian Affairs (“BIA”) 

have asserted that the APA provides jurisdiction over the First, Second and Third 
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Causes of Action and that the Tribe is not a required party for purposes of review 

of the January 28, 2011 decision by the Assistant Secretary-Indian Affairs 

(“Assistant Secretary”).  The district court issued, and declined to dissolve, the 

preliminary injunctive relief requested in the Fourth Cause of Action, requiring the 

Secretary to issue “interim orders” directing the Tribe to recognize Alto Sr. 

descendents as members, during the period until there is a final decision of the 

court in this case.  

B. COURT OF APPEALS 

Jurisdiction of this Court is based on 28 U.S.C. § 1292(a)(1) and FED. R. 

APP. P. 4(a)(1).  The Orders which are the subject of appeal were entered on June 

13, 2012 (ER I at 1–9), and December 19, 2011 (ER I at 20–33).  The Tribe’s 

appeal (Excerpts of Record Volume II (ER II) 1–9), filed June 19, 2012, is timely.  

FED. R. APP. P. 4(a)(1).  Additionally, because the Tribe’s Motion to Dissolve the 

Preliminary Injunction is inextricably intertwined with the Tribe’s motion to 

dismiss the case pursuant to FED. R. CIV. P. 12(b)(7) (“Rule 12(b)(7)”) and FED. R. 

CIV. P.12(b)(1) (“Rule 12(b)(1)”), the Court of Appeals has jurisdiction to consider 

all issues pertaining to Rule 19 and the federal question and standing issues raised 

in the Tribe’s appeal.   See Meredith v. Oregon, 321 F.3d 807, 812 (9th Cir. 2003), 

amended sub nom. Meredith v. State of Oregon, 326 F.3d 1030 (9th Cir. 2003) 

(pendent appellate jurisdiction to review rulings that are “inextricably intertwined” 
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with or “necessary to ensure meaningful review of” decisions over which court has 

jurisdiction (citing Swint v. Chambers County Comm’n, 514 U.S. 35, 51 (1995))). 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

(1) The district court held, regarding the Fourth Cause of Action, that it 

would defer ruling on the Tribe’s Motion to Dismiss because if it upholds 

the Assistant Secretary’s decision on the merits the Tribe’s motion would 

be mooted.  In issuing this holding did the district court abuse its 

discretion by denying the Tribe’s Motion to Dissolve the Preliminary 

Injunction without first resolving, as to the Fourth Cause of Action, 

whether the Alto Sr. descendents have demonstrated federal question 

jurisdiction and whether the court can proceed in the absence of the Tribe 

under Rule 19? 

(2) If the Fourth Cause of Action should be dismissed must the Preliminary 

Injunction be dissolved? 

(3) Because the district court’s findings regarding the jurisdictional questions 

and the question of whether the court can proceed under Rule 19 as to the 

Alto Sr. descendents’ Fourth Cause of Action are inextricably intertwined 

with questions regarding the First, Second, Third, and Fifth Causes, 

should the Court of Appeals exercise pendent appellate jurisdiction to 
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consider the jurisdictional and Rule 19 issues as they pertain to these 

other Causes of Action?  

(4)  The district court held, regarding the Fifth Cause of Action, that it would 

defer ruling on the Tribe’s Motion to Dismiss because if it upholds the 

Assistant Secretary’s decision on the merits the Tribe’s motion would be 

mooted.  Should the Fifth Cause of Action be dismissed pursuant to Rule 

12(b)(1) and Rule 12(b)(7) because the Alto Sr. descendents have not 

demonstrated federal question jurisdiction and the court cannot proceed 

in the absence of the Tribe under Rule 19?  

(5) Did the court abuse its discretion by denying the Tribe’s Motion to 

Dismiss the first three causes of action, which seek to reverse the Tribe’s 

enrollment decisions and require the Tribe to grant membership rights to 

the Alto Sr. descendents, because granting the relief requested would 

require the court to determine the merits of the Tribe’s decisions and 

interpret and apply the Tribe’s enrollment law in the absence of the 

Tribe, and because the Complaint does not establish federal question 

jurisdiction or standing? 

STATEMENT OF THE CASE 

 The Alto Sr. descendents were disenrolled by the Tribe under tribal law, a 

decision that was upheld by the Secretary, who has limited review authority to 
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review such decisions under tribal law in accordance with specific authority 

delegated to him in the Tribe’s Constitution.  While this case was filed against the 

Secretary, the relief requested seeks to overturn tribal decisions made under tribal 

law.  The fundamental question to be resolved is whether the challenged 

disenrollment was authorized under tribal membership law.  The decision below 

threatens the Tribe’s fundamental right of self-government—the ability of the 

Tribe to make laws governing its internal membership and be governed by them—

by allowing litigation involving the merits of the Tribe’s enrollment decision and 

the interpretation and application of the Tribe’s membership law to proceed in the 

absence of the Tribe. 

The Alto Sr. descendents filed a Complaint in federal district court on 

September 30, 2011, solely against federal defendants (“United States”).  ER II at 

222 (Docket Sheet No. 1).  The Alto Sr. descendents seek a federal order reversing 

the Tribe’s disenrollment action, and a federal court order restoring them to 

membership in the Tribe and requiring the Tribe to grant them membership rights 

and to make certain payments of tribal assets.  They ask the court to do all this 

without naming the Tribe as a party.  The Alto Sr. descendents also filed an Ex 

Parte Motion for Temporary Restraining Order (“TRO”) and a Motion for 

Preliminary Injunction.  ER II at 222–23 (Docket Sheet Nos. 3 and 4).  The court 

granted the TRO and set a schedule for briefing the preliminary injunction.  ER II 
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at 223 (Docket Sheet No. 5).  

On October 12, 2011, while the motion for preliminary injunction was 

pending, the Tribe requested leave to specially appear, ER II at 224 (Docket Sheet 

No. 10), and moved for an order dismissing the action under Rule 19 on the basis 

that the Tribe is a required party that cannot be joined because of sovereign 

immunity.  By Order dated October 12, 2011, ER II at 224 (Docket Sheet No. 11), 

the Court denied the Tribe’s motion to specially appear, docketed the Tribe’s filing 

as that of Amicus Curiae, extended the TRO, and directed the parties to brief 

whether the case should be dismissed pursuant to Rule 19 for failure to name a 

necessary and required party. 

On December 19, 2011, the Court issued an order declining to dismiss under 

Rule 19 and ruled that the Tribe is not a necessary party, largely on the theory that 

the United States adequately represents the Tribe’s interests.  See ER I at 20–52 

(Order Granting Preliminary Injunction (“PI Order”)).  The Court also granted a 

preliminary injunction, which, among other things, ordered the Secretary and BIA 

to issue “interim orders” to the Tribe directing it to recognize the Alto Sr. 

descendents as members for certain purposes, including “access to, and voting 

rights at,” the Tribe’s General Council meetings, eligibility for health care and 

other benefits, and receipt of per capita payments.  Id. at 51–52.  In response to the 

district court’s order, the Assistant Secretary issued the January 12, 2012, 
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Memorandum Order, ER I at 108–110 (“Memorandum Order”), which sets forth 

“interim orders” to be in effect during the pendency of the lawsuit.  Although the 

Tribe is not a party to the action and is not bound by the court’s order, the 

Memorandum Order “advises” the Tribe to take certain actions recognizing the 

Alto Sr. descendents as members, under threat of future adverse action by the BIA 

itself, or by the BIA in conjunction with other federal agencies.  See ER II at 110 

(“Memorandum Order”).  The Assistant Secretary stated that he lacked the 

authority to fully carry out the Court’s Order, id. at 109, and thus the Memorandum 

Order did not and could not implement the terms of the court’s order that are 

directed at the Tribe.
1
    

                                                 
1
 A comparison of the court’s Order with the Memorandum Order shows that the 

Assistant Secretary did not fully comply with the court’s injunction.  For example, 

the court broadly ordered the BIA to “allow” the Alto Sr. descendents “access to, 

and voting rights at, the general council meetings.”  ER I at 51 (PI Order).  The 

Memorandum Order “advises” the Tribe, much more specifically and narrowly, 

that any action to deny the Alto Sr. descendents a right “to participate in tribal 

elections . . . will not be recognized by the Department.”  ER II at 110 

(Memorandum Order) (emphasis added).  Second, the court ordered the BIA to 

allow access to health care services.  ER I at 51 (PI Order).  The BIA does not 

provide such services, and the Memorandum Order merely “notif[ies]” the Indian 

Health Service (“IHS”) and the Tribe that the BIA “expect[s]” the IHS and the 

Tribe to provide such services.  ER II at 110 (Memorandum Order).  Finally, the 

court’s order directs the BIA to “require” the Tribe “to make the per capita 

distributions of gaming revenue to Plaintiffs” and “to escrow the minor Plaintiffs’ 

per capita trust funds.”  ER I at 51–52 (PI Order).  In this case the Memorandum 

Order provides conflicting advice, on the one hand “notify[ing]” the NIGC and the 

Tribe that, because the Alto Sr. descendents are “deemed” members by the court, it 

would violate the Tribe’s Revenue Allocation Plan (“RAP”) to deny the Alto Sr. 

descendents distribution of funds, while at the same time “advis[ing]” the Tribe 
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The United States filed a Report of Compliance with Preliminary Injunction 

and advised the court that, as noted above, there were certain actions directed by 

the Preliminary Injunction, such as directing the Tribe to make per capita payments 

from gaming revenues to the Alto Sr. descendents, that could not be lawfully 

complied with due to the fact that the Tribe was not a party to the case.  ER II at 

107–110.  The Alto Sr. descendents objected to the report, alleging that the United 

States had not fully complied with the PI Order.  See ER II at 103–106 (Plaintiffs’ 

Objection to the Report of Compliance and Echo Hawk’s Order Filed on January 

23, 2012 (“Plaintiffs’ Objection”).  In response to the Defendants’ Reply, ER II at 

99–102, the Alto Sr. descendents requested additional injunctive relief to require, 

inter alia, the payment of per capita distributions of tribal gaming revenues.  See 

ER II at 93–98 (Plaintiffs’ Response to the BIA’s Reply Re: Echo Hawk’s 

Compliance with Preliminary Injunction).  The district court denied further relief 

and let the matter rest as it was.  See ER I at 18–19 (January 30, 2012 Order).
2
 

                                                                                                                                                             

that it can escrow such funds on the basis that distribution of such funds to them, if 

in fact they are not members, would also violate the RAP.  ER II at 110 

(Memorandum Order).  
2
 The court’s refusal to grant additional relief is tacit acknowledgement that the 

broad terms of the court’s Order exceeded federal court authority to direct the BIA 

to order compliance by the Tribe.  This is further confirmed by the court’s 

recognition in the June 13, 2012 Order that the Memorandum Order implementing 

the court’s Order “impacted the relationship between the [BIA] and the Tribe.”  

See ER I at 9 (June 13, 2012 Order).  
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The Alto Sr. descendents requested and were granted leave to file a First 

Amended Complaint to seek more direct relief aimed at forcing the Secretary and 

BIA and the National Indian Gaming Commission (“NIGC”), also not a named 

party, to take enforcement action against the Tribe under the provisions of the 

Indian Gaming Regulatory Act.  See ER II at 72–73 (FAC, Fifth Cause of Action).  

The Administrative Record was filed with the Court on March 19, 2012.  ER II at 

230–32 (Docket Sheet No. 51).  The United States filed the Answer to the First 

Amended Complaint on March 27, 2012.  ER II at 10–27.  

The Tribe, without waiving sovereign immunity from suit, filed a motion to 

intervene pursuant to FED. R. CIV. P. 24(a).  The district court granted the motion 

on May 9, 2012.  ER I at 10–17.  The Tribe immediately filed a motion to dismiss 

the case and a motion to dissolve the injunction.  See ER II at 233 (Docket Sheet 

Nos. 68 and 70).  The court’s June 13, 2012 Order denied the Tribe's motion to 

dismiss the First, Second and Third Causes of Action in the FAC, concluding that 

the court has jurisdiction pursuant to the APA and that the Tribe is not a required 

party as to those causes of action.  ER I at 4–7 (June 13, 2012 Order).  As to the 

Fourth and Fifth Causes of Action, the district court found that the Alto Sr. 

descendents have not demonstrated jurisdiction over causes of action seeking 

injunctive relief and that the Tribe would be a required party to determination of 

those claims.  Id. at 7–8.  But the court deferred ruling on the Motion to Dismiss, 
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as to the Fourth and Fifth Causes of Action, on grounds that, if the court upholds 

the Assistant Secretary's decision on the merits, those causes of action will be 

moot.  Id.  Although the district court, through the PI Order, has already granted 

injunctive relief sought in the Fourth Cause of Action, the court denied the Tribe’s 

motion to dissolve the injunction, leaving the Tribe subject to the terms of the 

court’s December 19, 2011 injunction, as enforced through the Assistant 

Secretary’s Memorandum Order. 

The Tribe filed this appeal on June 19, 2012.  The district court’s denial of 

the Tribe’s Motion to Dissolve the Preliminary Injunction and its Motion to 

Dismiss are the subjects of this appeal. 

STATEMENT OF FACTS 

Article III of the Tribe’s Constitution and Bylaws provides that the 

membership of the Tribe shall consist of living persons named on the approved 

October 5, 1966 roll and other persons enrolled in accordance with the terms of 25 

C.F.R. Part 48, former federal regulations incorporated by reference as tribal law 

into Article III.  See ER II at 131 (Exh. 5 to October 11, 2011 Declaration of 

Geoffrey D. Strommer in Support of the San Pasqual Band of Mission Indians’ 

Motion to Dismiss (“Strommer Declaration I”).
3
  The Tribe’s law limits enrollment 

                                                 
3
 The Constitution was adopted by voters on November 29, 1970, and approved by 

the Secretary of the Interior on January 14, 1971.  See  ER II at 131–139 (Exh. 5 to 

Strommer Declaration I).  Article III incorporates the terms of 25 C.F.R. Part 48 as 
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to biological descendents of persons named on the Tribe’s original June 30, 1910 

Census Roll.  See Id. at 126–127 (Exh. 6 to Strommer Declaration I, 25 C.F.R. § 

48.2(g)).  The Tribe’s law authorizes the correction of the tribal roll and the 

disenrollment of individuals based on information or documentation which 

demonstrates that information supplied at the time of application for enrollment 

was inaccurate or incomplete.  ER II at 129 (Exh. 6 to Strommer Declaration I, 25 

C.F.R. § 48.14(c) and (d)).  The Tribe’s procedures provide a limited role for the 

BIA to review the Tribe’s membership decisions, as a matter of tribal law.
4
 

Alto Sr. did not apply for membership and was not included on the Tribe’s 

initial roll approved in 1966 under the regulations at 25 C.F.R. Part 48.
5
  Alto Sr. 

finally did file an application for inclusion on a judgment fund distribution roll on 

November 15, 1987, three days before the BIA deadline for filing such an 

                                                                                                                                                             

Tribal law governing membership.  ER II at 126–129 (Exh. 6 to Strommer 

Declaration I).  In 1987 the BIA amended the federal regulations at 25 C.F.R. Part 

48, renumbered as 25 C.F.R. Part 76, in order to allow the BIA to prepare a roll for 

the declared purpose of serving as a basis for the distribution of judgment funds 

awarded to the Tribe by the U.S. Court of Claims.  See 52 Fed. Reg. 31,392 (Aug. 

20, 1987).  The regulations were deleted from the C.F.R. in 1996 on the basis that 

the purpose for which the rules had been promulgated, preparation of the judgment 

roll, had been fulfilled and the rules were “no longer required” for any federal 

purpose.  See 61 Fed. Reg. 27,780 (June 3, 1996).  The former regulations are no 

longer federal law. 
4
 The Alto Sr. descendents acknowledge that the repealed regulations are now a 

matter of tribal law.  See ER II at 104 (Plaintiffs’ Objection).   
5
 See Christine Grabowski, Ph.D, “Analysis of the Marcus Alto, Sr. Enrollment 

Challenge of Ron Mast August 27, 2007,” dated June 16, 2008.  ER II at 165 (Exh. 

19 to Strommer Declaration I (“Report I”)). 
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application.  Alto Sr. died a few months later, before action was taken on his 

application.  The BIA subsequently completed and approved the application based 

on a conclusion that Alto Sr. was the biological son of Maria Alto.
6
  Since then the 

descendents of Alto Sr. have been enrolled as members of the Tribe based on Alto 

Sr.’s inclusion on the judgment fund roll. 

In 2007 the Tribe initiated a review process to determine if the Alto Sr. 

descendents should be disenrolled based on information or documentation 

demonstrating that information supplied at the time of application for enrollment 

was inaccurate or incomplete.  See ER II at 129 (Exh. 6 to Strommer Declaration I, 

25 C.F.R. § 48.14(c) and (d)).
7
   Based on the Tribe’s longstanding interpretation 

of its membership requirements and procedures, the Tribe’s Enrollment Committee 

                                                 
6
 See ER II at 166–173 (Report I).  Based on the insufficient proof of parentage in 

the application, the Tribe repeatedly rejected amendments to its roll that included 

Alto Sr. and those claiming through him.  In 1991 Marcus Alto, Jr., son of Alto Sr., 

appealed the Tribe’s rejection to the BIA under the procedures of Part 76.  In 1994 

the BIA ruled that Alto Sr.’s descendents were entitled to inclusion on the roll to 

share in the judgment fund award, a decision that was upheld by the Assistant 

Secretary’s office in 1995.  See Id. at 172.   
7
  The Enrollment Committee determined that Alto Sr.’s 1987 application did not 

comply with the requirements of the regulations or the application form 

instructions and was incomplete because it lacked appropriate documentation to 

support parentage, including a required certification as to whether the applicant 

was a biological child or adopted child.  See ER II at 83–86 (Finding 1, Enrollment 

Committee’s July 25, 2008 decision); see also ER II at 166–171 (Report I).  On the 

application Alto Sr. did not certify that he was the “biological child” of Maria Alto 

and he provided no proof of parentage.  See ER II at 87 (Finding 2, Conclusion 1, 

Enrollment Committee’s July 25, 2008 decision); see also ER II at 167–170, 173–

176 (Report I). 
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determined there were compelling reasons to support the conclusion that the 

information supplied at the time of Alto Sr.’s enrollment application was 

inaccurate or incomplete and that the inaccuracies and missing information were 

more than sufficient to remove Alto Sr. from the Tribe’s membership roll and to 

disenroll the Alto Sr. descendents.  See ER II at 77–88 (Enrollment Committee’s 

July 25, 2008 decision).  The Tribe’s Enrollment Committee concluded that Alto 

Sr. was not the biological descendent of a person named on the Tribe’s original 

1910 Census Roll, and thus neither Alto Sr. nor the Alto Sr. descendents qualified 

for enrollment in the Tribe.
8
  The January 28, 2011 decision of the Assistant 

Secretary upheld and approved the Tribe’s disenrollment decision in accordance 

with tribal law.  No question of federal law was involved in that determination.
9
  

ER II at 141–160 (Exh. 21 to Strommer Declaration I (“January 28, 2011 

Decision”)). 

                                                 
8
 See ER II at 77–88 (Enrollment Committee’s July 25, 2008 decision).  The 

Enrollment Committee cited evidence that Maria Alto did not claim Alto Sr. as her 

biological issue, ER II at 178–79 (Report I), and that Alto Sr. did not claim that 

Maria Alto was his biological mother.  Id. at 166–67.  In the 1987 application Alto 

Sr. did not indicate whether he was a biological child or adopted child, even 

though the BIA’s regulation and application form required certification of one or 

the other.  Id.  The Assistant Secretary also found that Alto Sr. did not identify 

himself as the biological son of Maria Duro Alto on his 1987 application.  See ER 

II at 157–59 (January 28, 2011 Decision). 

9
  As detailed above in footnote 3, although Article III of the Tribe’s Constitution 

incorporates the provisions of former 25 C.F.R. Part 48 those provisions are no 

longer part of the Code of Federal Regulations and only have effect as tribal law.  
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The Alto Sr. descendents challenge the merits of the Tribe’s disenrollment 

determination and seek relief against the Tribe, albeit through the intermediate 

actions of the Government, to force the Tribe to recognize them as members and 

accord them all benefits of tribal membership.  The preliminary proceedings to 

date in the district court have focused on the court’s jurisdiction to grant such relief 

and whether the Tribe is a necessary party to an action that, in effect, would 

provide direct enforcement against the Tribe.  Thus, facts relevant for 

consideration of the issues submitted for review in this appeal include the district 

court’s substantive rulings on the interpretation of the Tribe’s laws and the terms of 

the court’s injunction as they directly impact the Tribe’s rights, the terms of the 

Memorandum Order, and statements made by the United States at the November 

15, 2011 hearing on the request for the Preliminary Injunction.  

In the December 19, 2011 PI Order the district court ordered the Secretary 

and BIA to issue “interim orders” that directly affect protectable interests of the 

Tribe and alter the relationship between the United States and the Tribe.  In 

response, the Assistant Secretary issued the January 12, 2012 Memorandum Order, 

which sets forth “interim orders” to be in effect during the pendency of the lawsuit.  

The Memorandum Order directs BIA officers and staff to “deem” and recognize 

the Alto Sr. descendents as members of the Tribe, entitled to all rights and benefits 

enjoyed by tribal members, ER II at 110 (Memorandum Order), and then 
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“advise[s]” the Tribe to take certain actions to recognize the Alto Sr. descendents 

as members, under threat of future enforcement action by the BIA, or by the BIA 

in conjunction with separate federal agencies.  See id.  See also the summary of 

affected tribal actions in footnote 1 above.  The Tribe’s relationship with the BIA 

and other federal agencies continues to be significantly impacted by the 

Preliminary Injunction Order and the Memorandum Order, as is the Tribe’s ability 

to interpret and apply tribal law governing the Tribe’s internal affairs.       

SUMMARY OF THE ARGUMENT 

The district court’s order denying the Tribe’s Motion to Dissolve the 

Preliminary Injunction and the Tribe’s Motion to Dismiss should be reversed and 

the Preliminary Injunction should be dissolved and the Complaint dismissed.   

In granting a preliminary injunction the court ordered the Secretary to issue 

“interim orders” that would provide interim relief for the Alto Sr. descendents, 

even though this action would adversely affect the rights of the Tribe, an absent  

required party that cannot be joined because of its sovereign immunity.  ER I at 

32–33 (PI Order).  In response, the Assistant Secretary issued a Memorandum 

Order that directs the BIA to “deem” the Alto Sr. descendents to be members of 

the Tribe and advises the Tribe to undertake certain actions that would have the 

effect of recognizing the Alto Sr. descendents to be tribal members in 

contravention of the Tribe’s disenrollment action, and granting membership rights 
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and benefits (including the right to receive payments from the Tribe) to persons 

who, under tribal law, are no longer members of the Tribe.  ER II at 110 

(Memorandum Order).  The Memorandum Order further threatens severe adverse 

consequences unless the Tribe provides certain membership rights to the Alto Sr. 

descendents in accordance with the Assistant Secretary’s “advice.”  Id.  As 

implemented by the BIA, the Preliminary Injunction subjects the Tribe, a non-

party, to substantial and inappropriate inequities.  The injustice of this is 

compounded by the fact that the enrollment issues that were resolved by the court 

to justify the issuance of the preliminary injunction all involve the interpretation 

and application of tribal law rather than federal law and no federal question was 

presented.  Notably, the district court itself questioned the existence of federal 

question jurisdiction and found that it does not have authority to grant complete 

relief in the absence of the Tribe.  ER I at 7–8 (June 13, 2012 Order).  The court 

also recognized that if it rules on the requested preliminary and permanent 

injunctive relief the Tribe’s interests would be impaired and the Government 

would be open to inconsistent obligations.  Id. at 8.  Given these rulings, we think 

it follows that the court abused its discretion by failing to dismiss the Fourth and 

Fifth Causes of Action and denying the Tribe’s Motion to Dissolve the Preliminary 

Injunction.  
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Finally, the district court abused its discretion by denying the Tribe’s Motion 

to Dismiss the first three causes of action pursuant to Rule 12(b)(7) and 12(b)(1).  

Contrary to the court’s June 13, 2012 Order, the first three claims do not focus 

solely on the propriety of the Secretary’s decision: the claims in the first three 

causes of action challenge the merits of the Tribe’s disenrollment decisions, and 

are intended to reverse the Tribe’s disenrollment action and require the Tribe to 

grant membership rights to the Alto Sr. descendents despite the fact that the 

Tribe’s Enrollment Committee determined that these individuals had not satisfied 

mandatory criteria for enrollment.  Thus, each of the first three causes of action 

will affect the Tribe’s legally protected interests in the interpretation and 

application of tribal law governing the Tribe’s membership criteria and enrollment 

process and impair the Tribe’s ability to protect its interest in defining its own 

membership, sovereign rights which lie at the heart of the Tribe’s right of self-

government.  The claims in the first three causes of action cannot be disentangled 

from the interpretation and application of the tribal law governing the Tribe’s 

enrollment process, and the remedies sought in the Fourth and Fifth Cause of 

Action cannot be separated from the first three causes of action.  Thus, the court’s 

denial of the Tribe’s Motion to Dismiss as to the first three causes of action should 

be reversed and these causes of action must be dismissed for failure to join a 
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required party pursuant to Rule 19 and failure to establish jurisdiction and 

standing.    

ARGUMENT 

I. The district court abused its discretion by denying the Tribe’s Motion to 

Dissolve the Preliminary Injunction and declining to dismiss the Fourth 

Cause of Action because the Alto Sr. descendents failed to demonstrate 

federal question jurisdiction and standing and because the Tribe is a 

required party that cannot be joined because of sovereign immunity.   

The applicable standard of review is that a district court's decision denying a 

motion to modify or dissolve a preliminary injunction is reviewed for abuse of 

discretion, but any underlying issues of law are reviewed de novo.  See Credit 

Suisse First Boston Corp. v. Grunwald, 400 F.3d 1119, 1126 n.7 (9th Cir. 2005) 

(citing Does 1–5 v. Chandler, 83 F.3d 1150, 1152 (9th Cir. 1996)).
10

 

Before the district court, the Tribe moved, pursuant to FED. R. CIV. P. 54(b) 

and 65(a), for the court to dissolve the preliminary injunction granted in the court’s 

Order dated December 19, 2011, on the grounds that dissolution was necessary to 

relieve inequities that have arisen since the Preliminary Injunction Order was 

granted.  See Credit Suisse First Boston Corp., 400 F.3d at 1124 (citing Favia v. 

Ind. Univ. of Pa., 7 F.3d 332, 338 (3d Cir. 1993)).  As set forth in the Statement of 

Facts above and discussed in the argument below, the “circumstances” have 

dramatically changed to the detriment of the Tribe as the result of the actions 

                                                 
10

 This section of the Argument addresses issues 1 and 2 identified in the Statement 

of Issues. 
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required by the Memorandum Order issued by the Assistant Secretary on January 

12, 2012.   

The Preliminary Injunction granted the relief requested in the Fourth Cause 

of Action.  See ER I at 51–52 (PI Order); ER II at 71–72 (FAC, ¶¶ 134 –138).  The 

Preliminary Injunction is grounded in the court’s interpretation of the former 

federal regulations incorporated into the Tribe’s Constitution governing the Tribe’s 

membership process, which are now in effect purely a matter of tribal law.
11

  

Specifically, the court interpreted former regulation 25 C.F.R. § 48.12 to mean that 

the disenrollment of the Alto Sr. descendents was not “final” with the Assistant 

Secretary’s January 28, 2011 decision, and that they “are still members of the 

Tribe” because a final supplemental roll based on the January 28 decision has not 

been approved.  See ER I at 44 and n.6 (PI Order).  The court acknowledged that 

its interpretation of the Tribe’s law conflicts with the interpretation of the Tribe 

and the BIA, but the court did not provide any basis for its authority to interpret a 

matter of pure tribal law or to deviate from the interpretation of that law by the 

                                                 
11

 See ER II at 189 (Caylor v. Bureau of Indian Affairs, Civ. No. 03cv1859-J, 

Order: Granting Defendants’ Motion to Dismiss Complaint at 9 (S.D. Cal. April 

22, 2004)); see also ER II at 205 (Atilano v. Bureau of Indian Affairs, Civ. No. 

3:05cv01134-J. Order Re: Granting Defendants’ Motion to Dismiss at 9 (S.D. Cal. 

Dec. 1, 1995)).   
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Tribe and the BIA.  The court did not and could not make any finding that the 

Tribe’s interpretation of its law is unreasonable.  Id. at 49, n.8.
12

     

The Preliminary Injunction ordered the Secretary and BIA to issue interim 

orders against the Tribe, a nonparty, to, inter alia, allow the Alto Sr. descendents 

access to, and voting rights at, General Council meetings and to require the Tribe 

to make per capita distributions of tribal gaming revenue to them.  ER I at 51–52 

(PI Order).  On the basis of the court’s interpretation of the Tribe’s law, the court 

found that injunctive relief as against the BIA is appropriate and effectively a 

“mandatory” obligation on the government’s part on the basis that the Alto Sr. 

descendents are “still on the rolls,” and “members of the Tribe,” and therefore the 

Assistant Secretary “has continuing fiduciary duties and obligations to them.”  Id. 

                                                 
12

 Former regulation 25 C.F.R. § 48.12 governed the approval of the judgment roll 

prepared by the BIA in 1987, but the Tribe’s disenrollment is based on a separate 

section of the former regulations, 25 C.F.R. § 48.14, which governs how the Tribe 

keeps its rolls current.  The United States is obligated to defer to a tribe’s 

reasonable interpretation of its law, and that deference is heightened when a tribe’s 

law governs matters of tribal membership.  See Merrion v. Jicarilla Apache Tribe, 

455 U.S. 130, 170 (1982) (“The Court has been careful to protect the tribes from 

interference with tribal control over their own members.”); Wheeler v. U.S. 

Department of Interior, 811 F.2d 549, 553 (10th Cir. 1987) (“[W]hile the 

Department may be required by statute or tribal law to act in intratribal matters, it 

should act so as to avoid any unnecessary interference with a tribe’s right to self-

government.”); Santa Clara Pueblo v. Martinez, 436 U.S. 49, 72 (1978).  See also 

Cahto Tribe of the Laytonville Rancheria v. Pacific Regional Director, 38 IBIA 

244, 246–47 (2002); Reese v. Minneapolis Area Director, 17 IBIA 169, 173 

(1989).  
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at 45–46.  Thus, the foundation for the court’s order is an interpretation of tribal 

law that the court made without the Tribe as a party. 

The effect of these interim orders is to require the Tribe to comply with a 

court order that does not bind the Tribe directly since the Tribe is not a party to the 

case.  The Tribe’s right to govern and control tribal assets is directly affected by 

the terms of the Memorandum Order.   

The court’s decision to defer resolution of jurisdictional and joinder issues 

pertaining to the Fourth Cause of Action, even though the court has already 

granted injunctive relief that adversely affects the Tribe, is an abuse of discretion.  

The Tribe is suffering ongoing harm to its sovereign authority to govern 

membership and control tribal assets.  As demonstrated below, the Preliminary 

Injunction should be dissolved and the Fourth and Fifth Causes of Action should 

be dismissed because, as the court below recognized, the Tribe is a required party, 

the Tribe cannot be joined because of sovereign immunity, and the Alto Sr. 

descendents failed to establish jurisdiction or standing. 

A.  The court abused its discretion in granting injunctive relief that 

adversely affected the rights of the Tribe, a required party that 

could not be joined because of its sovereign immunity.  

The applicable standard of review of a district court’s decision regarding 

joinder of an indispensable party under Rule 19 is abuse of discretion, with legal 

conclusions underlying the decision reviewed de novo.  See E.E.O.C. v. Peabody 
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W. Coal. Co., 400 F.3d 774, 778 (9th Cir. 2005) (citing United States v. Bowen, 

172 F.3d 682, 688 (9th Cir. 1999)).  The Fourth Cause of Action should be 

dismissed and the Preliminary Injunction dissolved because the court’s 

consideration of the injunctive relief requested in the Fourth Cause of Action 

violated Rule 19.     

Pursuant to Rule 19 a court must dismiss an action if: (1) an absent party is 

required; (2) it is not feasible to join the absent party; and (3) it is determined “in 

equity and good conscience” that the action should not proceed among the existing 

parties.
13

  See FED. R. CIV. P. 19; Republic of Philippines v. Pimentel, 553 U.S. 

851, 862 (2008).  Pursuant to Rule 19(a), the Tribe is a required party if any one of 

the following criteria is met: (A) the court cannot, in the absence of the Tribe, 

accord complete relief among the existing parties; or (B) the Tribe claims an 

interest relating to the subject of the action and disposing of the action in the 

Tribe’s absence may either (i) impair or impede the Tribe’s ability to protect its 

interest, or (ii) leave an existing party subject to a substantial risk of incurring 

multiple or inconsistent obligations because of the interest.  See FED. R. CIV. P. 

19(a) (emphasis added).  The Tribe is a necessary party if just one of these tests is 

                                                 
13

 When Rule 19 was amended in 2007, the word “necessary” was replaced by 

“required” and the word “indispensable” was removed.  Republic of Philippines, 

553 U.S. at 556–57 (quoting the Advisory Committee).  The changes were 

intended to be “stylistic only” and “the substance and operation of the Rule both 

pre- and post-2007 are unchanged.”  Id.   
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satisfied, but as demonstrated below, all of the factors set out in Rule 19(a) support 

the determination that the Tribe is a required party. 

At the time the injunction was issued the court did not find that the Tribe 

was a required party, but in its June 13, 2012 Order, the court has made findings 

that establish that the Tribe is a required party as to the injunctive relief sought in 

the Fourth Cause of Action.  In that order the court found that each of the three 

criteria by which the Tribe could be established as a required party under Rule 

19(a) has been met for the purposes of the Fourth Cause of Action.  Specifically, 

the district court found the following: (i) if the court were to find in favor of the 

Alto Sr. descendents on their Fourth and Fifth Causes of Action, the Tribe would 

not be bound by the court’s order and could decline to grant the relief, even if 

ordered to do so by the Assistant Secretary; (ii) a finding in favor of the Fourth and 

Fifth Causes of Action would impair the interest of the Tribe; and (iii) a finding in 

favor of the Fourth and Fifth Causes of Action would leave the government open 

to inconsistent obligations.  See ER I at 7–8 (June 13, 2012 Order).  The court’s 

conclusions are supported by the record. 

The Alto Sr. descendents explicitly sought injunctive relief ordering the 

Tribe to reverse its disenrollment and to grant them certain rights of tribal 

membership, and, as documented in their own objections to the Memorandum 

Order, see ER II at 99–102 (Plaintiffs’ Objection), the court’s attempt to bind the 
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Tribe by requiring the Assistant Secretary to issue the “interim orders” did not 

afford them complete relief.  See also ER II at 72 (FAC, ¶ 140).  Thus, the Tribe is 

a required party pursuant to Rule 19(a)(1)(A). 

Additionally, the Tribe is a required party because it claims legally protected 

interests which are distinct from the United States’ interests in defending the 

January 28, 2011 decision, a decision that involved only tribal and not federal law.  

The Tribe’s legally protected interests that are adversely affected by the 

Preliminary Injunction and the Memorandum Order include the Tribe’s right to 

govern membership matters, conduct meetings of its governing body and distribute 

per capita payments in accordance with its interpretation and application of its 

Constitution and other laws.
14

  In fact, the court denied the Tribe’s Motion to 

Dissolve the Preliminary Injunction, even though it recognized that the PI Order 

and the Memorandum Order have “impacted the relationship between the [BIA] 

and the Tribe.”  See ER I at 9 (June 13, 2012 Order).   

The United States admitted in court that it cannot and will not represent 

these self-governance interests of the Tribe.  Addressing Rule 19, the United States 

stated that its ability to adequately represent the Tribe’s interests did not extend 

beyond the APA aspects of the Complaint.  See ER II at 115, lines1–4 (Hearing 

Transcript from November 15, 2011 Hearing (“Hearing Transcript”)).  The United 

                                                 
14

 The Supreme Court has long recognized the right of tribes to “make their own 

laws and be ruled by them.”  Williams v. Lee, 358 U.S. 217, 220 (1959).  
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States clarified that the Fourth Claim directly affects the Tribe’s self-governance 

and the Tribe would be a necessary party to consideration of that claim.  Id.  

Moreover, the Assistant U.S. Attorney stated that he “can’t speak for the Tribe or 

its interpretation of the law.”  Id. at 112, lines 23–24.  The United States also 

argued that complete relief cannot be accorded regarding the claims seeking relief 

requiring the Assistant Secretary to issue “interim orders” directing the Tribe to, 

inter alia, make per capita payments to the Plaintiffs and escrow certain funds.  See 

ER II at 123 (Supplemental Briefing Pursuant to Court’s Order).   

The United States, while acknowledging that the Fourth Cause of Action 

affects the self-governance interests of the Tribe, did not oppose the preliminary 

injunction, failed to appeal the PI Order, and elected not to support the Tribe’s 

motion to dismiss the Fourth Cause of Action.
15

  See ER II at 29–31 (March 26, 

2012 Declaration of Geoffrey D. Strommer (“Strommer Declaration II”)).  Thus, 

the conduct of the United States in this case demonstrates that they will not 

represent any tribal interest unless it is identical to the federal interest in defending 

the Assistant Secretary’s decision. 

                                                 
15

 The United States’ conduct in this case is distinct from other cases, such as 

Southwest Ctr. for Biological Diversity, in which the United States claimed it could 

represent all the tribe’s interest and therefore opposed a Rule 19 motion.  

Southwest Ctr. for Biological Diversity v. Babbitt, 150 F.3d 1152, 1154 (9th Cir. 

1998). 
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Finally, the Tribe is a required party as to the Fourth Cause of Action 

because the PI Order exposes the Secretary and BIA to inconsistent obligations 

that conflict with the BIA’s trust obligations to the Tribe.  The Interior Board of 

Indian Appeals (“IBIA”) has held on numerous occasions that the BIA is obligated 

to defer to the Tribe’s reasonable interpretation of its law.  See, e.g., Reese, 17 

IBIA at 173.  The Tribe’s interpretation of its Constitution is grounded in its 

authority to disenroll based on inaccurate information on the application for 

membership.  ER II at 129 (Exh. 6 to Strommer Declaration I, 25 C.F.R. § 

48.14(d)).  Prior to the PI Order the BIA deferred to the Tribe’s reasonable 

interpretation of its law.  See ER II at 116–117 (Response to Plaintiffs’ “Reply” 

dated November 17, 2011).  The PI Order, however, effectively prohibits the BIA 

from deferring to tribal law.  The Assistant Secretary has acknowledged the 

conflict between the court’s PI Order and the BIA’s trust obligations and lack of 

authority to fully carry out the Order.  See  ER II at 109 (Memorandum Order).  

Thus the record supports the court’s findings that all of the criteria for establishing 

the Tribe as a required party under Rule 19(a) are satisfied as to the Fourth Cause 

of Action. 

Having determined that the Tribe is a required party, the next inquiry is 

whether the Tribe can be joined to the litigation.  See FED. R. CIV. P. 19(b).  The 

Tribe cannot be joined because it enjoys sovereign immunity, which it has not 
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waived.  The Tribe is a federally-recognized Indian tribe.  See 75 Fed. Reg. 

60,810–60,814 (October 1, 2010).  It is well-settled that, absent an express 

unequivocal waiver or Congressional abrogation, the Tribe is immune from suit.  

“Indian tribes have long been recognized as possessing the common-law immunity 

from suit traditionally enjoyed by sovereign powers.”  Santa Clara Pueblo, 436 

U.S. at 58; accord Kiowa Tribe of Okla. v. Manufacturing Tech., Inc., 523 U.S. 

751, 754 (1998).  Any waiver of sovereign immunity must be unequivocally 

expressed.  See People of State of Cal. ex rel. California Dept. of Fish & Game v. 

Quechan Tribe of Indians, 595 F.2d 1153, 1155 (9th Cir. 1979).  The Tribe’s 

voluntary participation in administrative proceedings “is not the express and 

unequivocal waiver” of sovereign immunity that is required in the Ninth Circuit.  

See Quileute Indian Tribe v. Babbitt, 18 F.3d 1456, 1460 (9th Cir. 1994).  The 

Tribe has not waived its sovereign immunity regarding the matters in dispute in 

this case and the Tribe’s Constitution does not provide any express waiver of the 

Tribe’s sovereign immunity.  See ER II at 131–139 (Exh. 5 to Strommer 

Declaration I).  As a result, the Tribe is immune from suit and joinder is not 

feasible under Rule 19(b). 
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If a party cannot be joined, Rule 19(b) sets out several factors for courts to 

consider if the case can proceed in equity and good conscience in the absence of 

the party.
16

  In considering the application of Rule 19(b), the Supreme Court found 

that “where sovereign immunity is asserted, and the sovereign’s claims are not 

frivolous, dismissal must be ordered where there is a potential for injury to the 

absent sovereign’s interests.”
17

  Pimentel, 553 U.S. at 853 (emphasis added).  The 

Court reasoned that the privilege of sovereign immunity is much diminished if an 

important and consequential value affecting the sovereign’s interest is defined by a 

federal court in its absence or over its objection.  Id.  Thus, because the Tribe is a 

required party that enjoys sovereign immunity from suit, the Fourth Cause of 

Action must be dismissed, and the Preliminary Injunction must be dissolved to 

relieve the Tribe of the inequities caused by the Order.  

                                                 
16

 (1) [T]he extent to which a judgment rendered in the party’s absence might 

prejudice the absent party or the existing parties; (2) the extent to which any 

prejudice could be lessened by or avoided by (A) protective provisions in the 

judgment, (B) shaping the relief, or (C) other measures; (3) whether a judgment 

rendered in the party’s absence would be adequate; and (4) whether the plaintiff 

would have an adequate remedy if the action were dismissed for non-joinder.   

See FED. R. CIV. P. 19(b)(1)–(4). 
17

 Applying the rule from the Pimentel decision in this case is consistent with the 

deference this Circuit has applied to the need to protect tribal sovereign immunity.  

See, e.g., Kescoli v. Babbitt, 101 F.3d 1304, 1311 (9th Cir. 1996) (“If the necessary 

party is immune from suit, there may be ‘very little need for balancing Rule 19(b) 

factors because immunity itself may be viewed as the compelling factor’”) 

(quoting Confederated Tribes of the Chehalis Indian Reservation v. Lujan, 928 

F.2d 1496, 1499 (9th Cir. 1991)).  
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B. The Court lacks subject matter jurisdiction to provide the relief 

requested in the Fourth Cause of Action. 

The district court’s determination of federal subject matter jurisdiction is 

reviewed de novo.  See Alvarado v. Table Mountain Rancheria, 509 F.3d 1008, 

1015 (9th Cir. 2007) (citing Lewis v. Norton, 424 F.3d 959, 961 (9th Cir. 2005)). 

The Alto Sr. descendents have failed to meet their burden to establish federal 

question jurisdiction or standing as to the Fourth Cause of Action.
18

  It is well 

settled that “federal courts are courts of limited jurisdiction . . . presumed to lack 

jurisdiction in a particular case unless the contrary affirmatively appears.”  Stock 

West, Inc. v. Confederated Tribes of the Colville Reservation, 873 F.2d 1221, 1225 

(9th Cir. 1989).  The party invoking federal question jurisdiction bears the burden 

of proof.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992).  The issue of 

subject matter jurisdiction can be raised at any point in the proceedings.  FED. R. 

CIV. P. 12(h)(3).  Furthermore, subject matter jurisdiction cannot be waived, nor 

can it be conferred by consent of the parties.  Gibson v. Chrysler Corp., 261 F.3d 

927, 948 (9th Cir. 2001), cert. denied, DaimlerChrysler Corp. v. Gibson, 534 U.S. 

1104 (2002).   

                                                 
18

 The district court concluded that the Tribe’s Motion to Dismiss on standing 

grounds—that the Alto Sr. descendents’ alleged injuries do not arise under federal 

law but instead allege only nonjusticiable matters of tribal law—was “intertwined” 

with the issue of subject matter jurisdiction, and therefore the court did not address 

standing separately from consideration of the Tribe’s jurisdictional arguments.  See 

ER I at 2, n.1 (June 13, 2012 Order). 
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Federal question jurisdiction arises only when the federal question is 

apparent on the face of a well-pleaded complaint.  Caterpillar Inc. v. Williams, 482 

U.S. 386, 392 (1987).  The well-pleaded complaint must establish “either that 

federal law creates the cause of action or that the plaintiff’s right to relief . . . 

depends on resolution of a substantial question of federal law.”  Sac & Fox Nation 

of Oklahoma v. Cuomo, 193 F.3d 1162, 1165 (10th Cir. 1999), cert. denied, 530 

U.S. 1229 (2000) (quoting Franchise Tax Bd. Of Calif. v. Construction Laborers 

Vacation Trust for So. Calif., 463 U.S. 1, 27–28 (1983)).  Moreover, “the 

complaint must identify the statutory or constitutional provision under which the 

claim arises, and allege sufficient facts to show that the case is one arising under 

federal law.”  Id. at 1165–66 (quoting Martinez v. U.S.O.C., 802 F.2d 1275, 1280 

(10th Cir. 1986)).  Similarly, for purposes of standing, a plaintiff has the burden to 

demonstrate that an alleged injury results from a violation of federal law.  See 

Lujan, 504 U.S. at 561.   

The district court admitted that it was uncertain whether there is federal 

question jurisdiction for the Fourth Cause of Action.  ER I at 7 (June 13, 2012 

Order).  This amounts to a finding that the Alto Sr. descendents have not met their 

jurisdictional burden as to the Fourth Cause of Action.  The court cites Norton v. 

Southern Utah Wilderness Alliance, 542 U.S. 55, 63 (2004), for the rule that, under 

the APA, the “‘only agency action that can be compelled . . . is action that is 
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legally required’” and notes that the Alto Sr. descendents have not defined the 

nature, extent, or source of the alleged duty.  Id.  Regarding standing, the Alto Sr. 

descendents have alleged injuries that are not redressable because any 

interpretation of tribal law and relief ordered by the court would not bind the Tribe.  

See Lujan, 504 U.S. at 568–69.  Because the Alto Sr. descendents have not met 

their jurisdictional burden with respect to the Fourth Cause of Action, it should be 

dismissed pursuant to Rule 12(b)(1) and the Preliminary Injunction must be 

dissolved. 

II. The grounds for the Tribe’s appeal of the denial of its Motion to 

Dissolve the Preliminary Injunction are inextricably intertwined with 

the grounds for the Tribe’s Motion to Dismiss, and the Court of Appeals 

should exercise its pendent appellate jurisdiction to consider these 

related issues.    

Broadly speaking, appellate jurisdiction over an interlocutory order extends 

to all matters “inextricably bound up” with the order from which the appeal is 

taken, including rulings on the complaint and any affirmative defenses asserted 

against the claims.  See Meredith, 321 F.3d at 812 (pendent appellate jurisdiction 

to review rulings that are “inextricably intertwined” with or “necessary to ensure 

meaningful review of” decisions over which court has jurisdiction) (citing Swint, 

514 U.S. at 42); see also Marathon Oil Co. v. United States, 807 F.2d 759, 764 

(9th Cir. 1986) (“An order granting or refusing an injunction brings before the 

appellate court the entire order, not merely the propriety of injunctive relief, and 
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we may decide the merits of the case and order dismissal of the action.”) (internal 

quotations omitted); Bernard v. Air Line Pilots Ass'n, Int'l, AFL-CIO, 873 F.2d 

213, 215 (9th Cir. 1989) (“[R]eview of the propriety of the order specifying the 

form of interim relief is inextricably tied with the underlying decision, and this 

court has jurisdiction to review the entire order.”); Wright, Miller & Cooper, 16 

Fed. Prac. & Proc. Juris. § 3921.1 (2d ed.) (review of an interlocutory order “quite 

properly extends to all matters inextricably bound up with the remedial decision”).  

Appellate review includes standing issues, see Yamamoto v. Omiya, 564 F.2d 

1319, 1325 n.11 (9th Cir. 1977), as well as an order denying a motion to dismiss, 

even though standing alone that order would not be appealable.  See Genosick v. 

Richmond Unified School Dist., 479 F.2d 482, 483 (9th Cir. 1973). 

The issues the Tribe has submitted for review in this appeal—whether the 

claims can proceed in the absence of the Tribe in accordance with Rule 19; 

whether the Alto Sr. descendents have established the court’s jurisdiction to 

resolve tribal claims; and the validity of the court’s preliminary injunction 

directing the Assistant Secretary to require the Tribe to restore certain rights to the 

Alto Sr. descendents—are all bound up together and inextricably intertwined.  In 

order to provide meaningful review of the Tribe’s appeal of the court’s denial of 

the Tribe’s Motion to Dissolve the Preliminary Injunction, the Court must consider 

the same joinder and jurisdictional issues that are the grounds for the Tribe’s 
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Motion to Dismiss.  The court, in its June 13, 2012 Order, articulated grounds for 

dismissing the Fourth and Fifth Causes of Action on the basis of the court’s 

inability to proceed with these claims in the absence of the Tribe and the Alto Sr. 

descendents’ failure to demonstrate jurisdiction.  See ER I at 7–8 (June 13, 2012 

Order). 

In its order granting the Tribe’s intervention for the purpose of filing its 

Motion to Dismiss and Motion to Dissolve the Preliminary Injunction, the court 

recognized that the Tribe has “a significant protectable interest” in the “Tribal law” 

issues in this case for purposes of determining the scope of the court’s jurisdiction.  

ER I at 15 (May 9, 2012 Order).  Specifically, “[t]he Tribe has a significant 

protectable interest in making sure the Court correctly draws the line between what 

is reviewable, and what is a matter of sovereign Tribal law.”  Id.  Further, the Alto 

Sr. descendents have made clear that their goal in this case is to require the Tribe to 

reverse its disenrollment action and to grant them membership rights, which is the 

relief sought in the Fourth and Fifth Causes of Action.  Each claim in the FAC 

affects the Tribe’s substantial interests relating to its right to govern its internal 

affairs through the interpretation and application of the Tribe’s law governing its 

internal affairs.  The substantive issues on the merits in this case are thus matters 

“inextricably bound up” with the June 13, 2012 and December 19, 2011 orders 

Case: 12-56145     08/10/2012     ID: 8283240     DktEntry: 8     Page: 41 of 68



 

 34 

from which the Tribe’s appeal is taken.  The Court of Appeals should exercise its 

pendent appellate jurisdiction in this appeal to resolve these intertwined issues. 

III.   In light of the district court findings in the June 13, 2012 Order, the 

court abused its discretion by declining to dismiss the Fifth Cause of 

Action. 

The applicable standard of review of a district court’s decision regarding 

joinder of an indispensable party under Rule 19 is abuse of discretion, with legal 

conclusions underlying the decision reviewed de novo.  See Peabody W. Coal. Co., 

400 F.3d at 778 (citing Bowen, 172 F.3d at 688).  The district court’s determination 

of federal subject matter jurisdiction is reviewed de novo.  See Alvarado, 509 F.3d 

at 1018 (citing Lewis, 424 F.3d at 961). 

 After the district court denied the Alto Sr. descendents’ request for 

additional injunctive relief to require the Assistant Secretary to modify the 

Memorandum Order issued in response to the Preliminary Injunction, they filed the 

First Amended Complaint, which included among other things a new Fifth Cause 

of Action, that seeks a final order, which “at its core . . . seeks a declaration that at 

no time were [the Alto Sr. descendents] removed from the federally approved roll 

such that they are entitled to their per capita gaming revenues.”  See ER I at 8 

(June 13, 2012 Order) (citing ER II at 73 (FAC, ¶ 147)).  In the Fifth Cause of 

Action, the Alto Sr. descendents seek final orders substantially similar to the 

preliminary injunctive relief sought under the Fourth Cause of Action and granted 
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in the PI Order.  The requested final orders make clear that the Alto Sr. 

descendents seek relief directly against the Tribe, and any relief granted pursuant 

to the Fifth Cause of Action would affect the Tribe’s legally protected right to 

govern its membership and distribute the Tribe’s assets in accordance with tribal 

law.  

As with the Fourth Cause of Action, the district court has questioned the 

existence of federal question jurisdiction and standing regarding the Fifth Cause of 

Action, and it has found that (1) it does not have the authority to afford the 

complete relief sought in the Fifth Cause of Action, and (2) that ordering the relief 

requested would impair the interests of the Tribe and leave the Government open 

to inconsistent obligations.  ER I at 8 (June 13, 2012 Order).  The court’s decision 

to delay resolution of the Tribe’s Motion to Dismiss as to the Fifth Cause of Action 

is an abuse of discretion and this cause of action must be dismissed because, 

pursuant to Rule 19, this claim cannot be heard in the absence of the Tribe, and 

because the Alto Sr. descendents have not met their burden to demonstrate federal 

jurisdiction and standing as to this Cause of Action.   
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IV. The court’s denial of the Tribe’s motion to dismiss the first three causes 

of action should be reversed because under Rule 19 they affect the 

Tribe’s legally protected interest in self-governance and the Tribe’s 

sovereign immunity, and because these claims are rooted in the Tribe’s 

law and jurisdiction and standing have not been established.  

The applicable standard of review of a district court’s decision regarding 

joinder of an indispensable party under Rule 19 is abuse of discretion, with legal 

conclusions underlying the decision reviewed de novo.  See Peabody W. Coal. Co., 

400 F.3d at 778 (citing Bowen, 172 F.3d at 688).  The district court’s determination 

of federal subject matter jurisdiction is reviewed de novo.  See Alvarado, 509 F.3d 

at 1018 (citing Lewis, 424 F.3d at 961). 

The court’s denial of the Tribe’s Motion to Dismiss the first three causes of 

action pursuant to Rule 12(b)(7) is an abuse of discretion.  The court’s 

determination that the Tribe is not a required party pursuant the Rule 19 did not 

take into account the impairment of the Tribe’s legally protected rights of self-

government by adjudication of these three causes of action in the Tribe’s absence.   

With respect to the first three causes of action, the district court denied the 

Tribe’s Motion to Dismiss pursuant to Rule 12(b)(7) on the grounds the court can 

afford complete relief for those claims, “even in the absence of the Tribe, because 

those claims focus solely on the propriety of the Secretary’s decision.”  ER I at 7 

(June 13, 2012 Order).  Relying on its conclusions in the PI Order, the court stated 

that “the Tribe does not have a legally protected interest that would be impaired in 
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its absence” because “[t]he United States can and will adequately represent the 

Tribe’s interest in upholding the Assistant Secretary’s decision.”  Id. at 7. 

The court’s ruling, as to the first three causes of action, that the Tribe is not a 

required party pursuant to Rule 19, is an abuse of discretion because these claims 

are not strictly procedural in nature, but rest on whether the Alto Sr. descendents 

meet the Tribe’s substantive enrollment criteria, not whether the Assistant 

Secretary followed a particular process, and thus the claims are not purely 

administrative or procedural.  See Washington v. Daley, 173 F.3d 1158, 1169, n.12 

(9th Cir. 1999) (finding that where the merits of a case rest on whether the absent 

Tribes have treaty rights in the area and the plaintiff was not seeking a prospective 

procedural remedy, the challenge to the regulations was not a procedural claim).  

The Tribe has claimed a substantial, legally protected interest in the first three 

causes of action, not an unprotected interest in compliance with administrative 

procedures.  The Alto Sr. descendents have made it clear that the purpose of this 

litigation is to require the Tribe to reverse its implementation of its disenrollment 

decision and grant them membership rights and benefits.  Thus, the first three 

causes of action cannot be separated from the relief the Alto Sr. descendents seek 

in the Fourth and Fifth Causes of Action, and they cannot be disentangled from the 

interpretation and application of the tribal law governing the Tribe’s membership 

process.  Just as the Tribe’s self-governance interests cannot be represented by the 
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United States as to the Fourth and Fifth Causes of Action, they cannot be 

represented by the United States as to the first three causes of action, and these 

claims cannot proceed in the absence of the Tribe because the litigation would 

greatly diminish the Tribe’s sovereign immunity from suit.   

The court’s ruling as to the jurisdictional and standing issues is similarly in 

error because, even if the court has jurisdiction to hear claims under the APA, the 

Complaint does not establish jurisdiction or standing over these claims, which seek 

the restoration of tribal membership rights that have been terminated by the Tribe 

pursuant to tribal law.     

A. The Tribe is a required party as to the first three causes of action 

because each of these actions would affect legally protected 

interests of the Tribe and disposing of the action in the Tribe’s 

absence will impair and impede the Tribe’s ability to protect its 

interests. 

Pursuant to Rule 19(a), the Tribe is a required party if it claims an interest 

relating to the subject of the action and disposing of the action in the Tribe’s 

absence may impair or impede the Tribe’s ability to protect its interest.  See FED. 

R. CIV. P. 19(a)(1)(B)(i) (emphasis added).  An absent party need merely “claim” a 

legally protected interest in the suit because “[j]ust adjudication of claims requires 

that courts protect a party’s right to be heard and to participate in a claimed 

interest. . . .”  Dawavendewa v. Salt River Project Agr. Imp. & Power Dist., 276 

F.3d 1150, 1155, n.5 (9th Cir. 2002) (quoting Shermoen v. United States, 982 F.2d 
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1312, 1317 (9th Cir. 1992)).  Although a court need not find a party necessary 

based on patently frivolous claims, the joinder rule is to be applied so as to 

preserve the right of parties “to make known their interests and legal theories.”  

Shermoen, 982 F.2d at 1317 (citing Wichita and Affiliated Tribes of Oklahoma v. 

Hodel, 788 F.2d 765, 775 (D.C. Cir. 1986)).  Moreover, where sovereign immunity 

is asserted, the Supreme Court has determined that, if the sovereign’s claims are 

not frivolous, the case must be dismissed because sovereign immunity is “much 

diminished” if an important and consequential value affecting the sovereign’s 

substantial interests is determined, or at least assumed, by a federal court in the 

sovereign’s absence and over its objection.  See Pimentel, 553 U.S. at 853.
19

   

The courts have found that an absent Indian tribe undoubtedly has a legally 

protected interest in any adjudication of its governing authority over its 

reservation.  See, e.g., Quileute Indian Tribe, 18 F.3d at 1458 (absent tribe has 

interest in claims challenging federal statute because overturning statute would 

affect governance of reservation); Confederated Tribes of Chehalis Indian 

Reservation v. Lujan, 928 F.2d 1496, 1498 (9th Cir. 1991) (Quinault Indian Nation 

is a necessary party to action challenging the Quinault’s governing authority).  It is 
                                                 
19

 Although the Pimentel case involved the application of equity factors in Rule 

19(b), the courts have long held that the first factor in the Rule 19(b) analysis is 

essentially the same as the inquiry under Rule 19(a)(1)(B)(i) regarding whether 

continuing the action will impair the absent party’s ability to protect its interest.  

Kickapoo Tribe of Indians of the Kickapoo Reservation in Kansas v. Babbitt, 43 

F.3d 1491, 1497 n.9 (D.C. Cir. 1995); Quileute Indian Tribe, 18 F.3d at 1460.   
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also well established that “absent tribes have an interest in preserving their own 

sovereign immunity, with its concomitant ‘right not to have [their] legal duties 

judicially determined without consent.’”  Shermoen, 982 F.2d at 1317; Pit River 

Home & Agr. Cooperative Ass’n v. United States, 30 F.3d 1088, 1099 (9th Cir. 

1994).  

The Supreme Court has found that a “tribe’s right to define its own 

membership for tribal purposes has long been recognized as central to its existence 

as an independent political community.”  Santa Clara Pueblo, 436 U.S. at 72 n.32; 

Smith v. Babbitt, 100 F.3d 556, 559 (8th Cir. 1996) (“A sovereign tribe’s ability to 

determine its own membership lies at the very core of tribal self-determination; 

indeed, there is perhaps no greater intrusion upon tribal sovereignty than for a 

federal court to interfere with a sovereign tribe’s membership determinations.”).
20

   

Attempts to preclude certain actions by a tribe necessarily implicate the tribe’s 

sovereign immunity and plaintiffs may not make an “end run” around tribal 

sovereign immunity by suing the United States.  Lewis, 424 F.3d at 963.   

                                                 
20

 In Cahto Tribe of the Laytonville Rancheria, 38 IBIA at 246–47, the IBIA stated 

that “even where a tribe has given BIA formal authority to review tribal actions 

through its constitution or ordinances, that authority must be narrowly construed, 

and BIA review must be undertaken in such a way as to avoid unnecessary 

interference with the tribes’ right to self-government.”  See also Ute Indian Tribe 

of the Uintah and Ouray Reservation v. Phoenix Area Director, 21 IBIA 24, 28 

(1991) (citing Wheeler, 811 F.2d at 553) (“[W]hile the Department may be 

required by statute or tribal law to act in intratribal matters, it should act so as to 

avoid any unnecessary interference with a tribe's right to self-government.”). 
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The first three causes of action must be considered in the context of the 

entire case, which seeks to require the Tribe to reverse its implementation of its 

disenrollment decision and grant the Alto Sr. descendents membership rights.  

Although reviewed by the Assistant Secretary, the disenrollment decision was 

governed by the interpretation and application of tribal law controlling the Tribe’s 

membership.  This case implicates the Tribe’s sovereign immunity because it seeks 

to require the Tribe to take certain actions (e.g., reverse its implementation of the 

tribal disenrollment decision, grant membership rights, and make per capita 

payments of tribal gaming revenues).  Because this case implicates the Tribe’s 

sovereign immunity, the dispositive question is whether the Tribe’s claims of 

legally protected self-governance interests are frivolous.  See Pimentel, 553 U.S. at 

853.  As set forth below, the Tribe’s claim that the court’s adjudication of each of 

first three claims would affect substantial tribal self-governance rights are not 

frivolous, and the court must consider whether the Tribe’s ability to protect these 

claimed interests would be impaired if the court adjudicates the merits of these 

claims.   

The First Cause of Action requests that the court apply the doctrine of res 

judicata and vacate the Assistant Secretary’s January 28, 2011 Decision on the 

grounds that his predecessor allegedly issued a decision on whether Alto Sr. was 

the biological child of a member.  ER II at 56 (FAC, ¶ 62).  If granted, this 
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requested relief would eviscerate the Tribe’s authority, provided under tribal law, 

to correct the membership rolls and to disenroll individuals based on information 

or documentation which demonstrates that the information provided at the time of 

application for enrollment was inaccurate.  ER II at 129 (Exh. 6 to Strommer 

Declaration I, 25 C.F.R. § 48.14(c) and (d)).  Although the Second Cause of Action 

is cast as a constitutional due process claim, the Alto Sr. descendents allege that 

the Assistant Secretary was obligated to provide procedural rights, such as the right 

to submit rebuttal evidence to the Assistant Secretary, which is not provided as a 

matter of tribal law.
21

  

The Third Cause of Action seeks judicial review of more than 30 allegations 

regarding the merits of the Assistant Secretary’s evaluation of evidence considered 

by the Assistant Secretary, several of which do not allege arbitrary and capricious 

conduct.  It also seeks judicial review of several historic documents related to the 

Tribe, several evidentiary allegations that were not evaluated by the Assistant 

Secretary, and certain procedural matters governed by tribal law.  In short, the Alto 

Sr. descendents seek to re-litigate the merits of the enrollment dispute, which is 

governed by tribal law, in the district court and in the absence of the Tribe.  The 

merits of the third cause of action rest on the substantive determination of whether 

                                                 
21

 The district court found that the Alto Sr. descendents would likely not be able to 

demonstrate they were not provided full and fair opportunity to litigate their case 

before the Assistant Secretary.  See ER I at 31–32 (PI Order). 
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the disenrollment of the Alto Sr. descendents was justified under tribal law, and 

would require the court to interpret applicable tribal law and apply it to an 

extensive record that in large part was compiled and evaluated by the Tribe in 

support of the disenrollment action.  It does not turn on whether the Assistant 

Secretary followed a certain procedure and it does not seek, as a remedy, to require 

the Secretary to follow a certain process in the future.     

The Tribe has a substantial interest in the authority of the Tribal Enrollment 

Committee to maintain its membership rolls and to disenroll members of the Tribe, 

if it determines that an enrollment application contained erroneous or incomplete 

information, as provided in the terms of the regulation incorporated as tribal law.  

ER II at 129 (Exh. 6 to Strommer Declaration I, 25 C.F.R. § 48.14(c) and (d)).  The 

Tribe has a substantial interest in defending the Tribal Enrollment Committee’s 

authority and its findings, the Tribe’s interpretation and application of its 

membership law, and the Committee’s evaluation of membership evidence 

submitted to the Enrollment Committee.
22

  The Tribe has elected to provide an 

additional layer of due process rights by submitting enrollment decisions to the 

                                                 
22

 The impact that adjudication of these claims will have is not speculative.  The 

court’s consideration of the requested preliminary injunctive relief illustrates how 

this case is deeply embedded in tribal law and that the Tribe’s inability to defend 

its interpretation of tribal law will, and already has, impaired the Tribe’s right of 

self-governance.  The court’s interpretation of Tribal law in the PI Order conflicts 

with current tribal practice and would grant the BIA substantial new authority over 

the Tribe’s ability to correct its membership rolls. 
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BIA for approval, but this tribal law does not divest the Tribe of its interest in 

membership decisions or the membership process.  See ER II at 10 (Caylor, 38 

IBIA at 10); Cahto Tribe of the Laytonville Rancheria, 38 IBIA at 246–47.  In its 

review, the BIA applies tribal law, not federal law, and the Tribe retains the right 

to defend the Enrollment Committee’s interpretation and application of tribal law 

throughout the BIA review process.   

The adjudication of the first three causes of action, in the absence of the 

Tribe, would strip the Tribe of fundamental rights over its membership process, 

which are protected by tribal law, and would impair the Tribe’s sovereign 

immunity because the requested remedy seeks to direct specific actions by the 

Tribe and it seeks a decision on the merits of the membership dispute.  Any relief 

fashioned by the district court—either an order directing the BIA to reconsider the 

disenrollment decision or the more invasive forms of relief aimed at directing the 

Tribe to recognize the Alto Sr. descendents as members for purposes of exercising 

political rights or eligibility for tribal benefits—directly implicates the Tribe’s 

sovereign right to determine its own membership and enrollment procedures.  

These claimed interests are not frivolous and they are distinct from the Tribe’s 

interest in having the Assistant Secretary’s decision upheld.  The district court 

abused its discretion by not taking these substantial, legally protected tribal 
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interests into account when it considered whether the Tribe’s interests will be 

adequately represented by the United States. 

B. The United States cannot and will not adequately represent the 

protectable interests of the Tribe. 

In certain circumstances impairment may be minimized if the absent party is 

adequately represented in the suit.  Wichita and Affiliated Tribes of Oklahoma, 788 

F.2d at 774.  An existing party may adequately represent the interest of an absent 

party if (1) the present party will undoubtedly make all the absent party’s 

arguments, (2) the present party is capable and willing to make the absent party’s 

arguments, and (3) the absent party would not offer any necessary elements that 

the present parties would neglect.
23

  Southwest Ctr. For Biological Diversity, 150 

F.3d at 1153–54 (citing Shermoen, 982 F.2d at 1318).  The Interior Department’s 

interests do not necessarily coincide with a tribe’s interests under Rule 19(a).  

Citizen Potawatomi Nation v. Norton, 248 F.3d 993, 1000–01 (10th Cir. 2001) 

                                                 
23

 Although a court reviewing an APA claim is not allowed to uphold a regulation 

on grounds other than those relied on by the agency (see Ranchers Cattlemen 

Action Legal Fund United Stockgrowers of Am. v. U.S. Dep’t of Agric., 415 F.3d 

1078, 1093 (9th Cir. 2005), the rule articulated in Southwest Ctr. For Biological 

Diversity, an APA case, remains: an absent party is a required party under Rule 19, 

if the absent party would offer necessary elements that would be neglected by the 

present parties.  150 F.3d at 1153–54.  The district court misapplied the rule from 

Ranchers Cattlemen in the PI Order, when it concluded that “the fact that the 

government will not make all of the Tribe’s arguments is irrelevant because the 

Court’s review of an agency decision is necessarily limited to the grounds relied on 

by the agency.”  ER I at 44 (PI Order).  An absent party is not denied the right to 

defend its interests because the plaintiff characterizes its claim as an APA claim. 
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modified on other grounds, 257 F.3d 1158 (10th Cir. 2001).  While the United 

States may adequately represent an Indian tribe where there is no conflict of 

interest, the courts have held that the United States cannot adequately represent an 

absent tribe when it may face competing interests or there exists a conflict of 

interest between the United States and the tribe.  See, e.g., Makah Indian Tribe v. 

Verity, 910 F.2d 555, 558 (9th Cir. 1990); Pit River Home and Agr. Cooperative 

Ass’n., 30 F.3d at 1101.   

Where a claim is administrative in nature and seeks prospective injunctive 

relief to ensure a lawful administrative process, this Circuit has found that the 

United States can represent the interests of more than one tribe or group of tribal 

members; but where a claim challenges the merits of a governmental official’s 

action, on which the tribes have competing interests, this Circuit has found that the 

absent tribes are required parties.  See Makah Indian Tribe , 910 F.2d at 559 

(upholding the dismissal of claims challenging aspects of federal regulations 

establishing the Pacific Fishery Management Council on which the tribes have 

competing interests, but reversing the dismissal of claims seeking prospective 

injunctive relief limited to the future conduct of the administrative process on the 

grounds that the tribes have an equal interests in an administrative process that is 

lawful); Washington, 173 F.3d at 1169 (finding that the United States could 

represent the interests of four tribes where the Secretary and the tribes have 
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virtually identical interests and there is no direct conflict between the federal 

defendants and the tribes or between the tribes themselves); Cachil Dehe Band of 

Wintun Indians of the Colusa Indian Community v. California, 547 F.3d 962, 971–

972 (9th Cir. 2008) (in considering the State’s Rule 19 motion to dismiss a tribe’s 

suit to enforce provisions of a gaming compact because the tribe did not join other 

tribes with gaming compacts that might be affected by the suit, the court found that 

the aspects of the compact that were being challenged were administrative and did 

not implicate substantial interests of the absent tribes).   

Under the law of the Ninth Circuit, a dispute between groups of the same 

tribe constitutes an intertribal conflict and prevents the BIA from representing the 

interests of either group.  See, e.g., Pit River Home & Agr. Cooperative Ass’n, 30 

F.3d at 1101 (finding that the United States could not adequately represent the 

interests of the Council in an action brought by a group of Indian families who 

claimed beneficial ownership in the Tribe’s trust property).  For the purposes of 

this rule, an “intertribal” dispute includes a dispute between a tribe and non-tribe 

groups or individuals.  Rosales v. United States, 89 Fed. Cl. 565, 586 (2009).     

Developments in this litigation make it clear that the United States cannot 

adequately represent the substantial self-governance interests that the Tribe claims 

will be affected by the first three causes of action: (1) the United States admit they 

cannot represent the Tribe’s self-governance interests or the Tribe’s interpretation 
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of tribal law; (2) these claims rest on the merits of the Secretary’s interpretation 

and application of tribal law on which the Alto Sr. descendents and the Tribe have 

competing interests and the Alto Sr. descendents seek to reverse the Tribe’s 

implemented enrollment decision; and (3) the United States faces competing 

interests and has a conflict of interest with the Tribe.   

At the November 15, 2011 hearing on the Alto Sr. descendents’ Motion for a 

Preliminary Injunction, the United States stated that it would not be able to 

represent the Tribe’s self-governance interests or the Tribe’s interpretation of tribal 

law.  See ER II at 112, lines 23–24 (Hearing Transcript) (Assistant U.S. Attorney 

stated that he “can’t speak for the Tribe or its interpretation of the law”).  Legal 

counsel for the United States further clarified that if the court is “going to get into 

matters directly affecting the Tribe’s self-governance, then the Tribe would be a 

necessary party.”  Id. at 113, lines 11–17.  Although the United States takes the 

position that APA review of the Assistant Secretary’s decision does not affect self-

governance, that position simply does not square with the Tribe’s clear interest in 

retaining its authority to correct the membership rolls maintained by the Tribe and 

defend the Tribe’s interpretation and application of its own membership law.  

Unlike the cases relied upon in the PI Order and the June 13, 2012 Order, this case 

will turn on tribal law, which governs the Tribe’s membership action and the 

BIA’s role under those procedures, yet the United States has admitted that it cannot 

Case: 12-56145     08/10/2012     ID: 8283240     DktEntry: 8     Page: 56 of 68



 

 49 

speak on behalf of the Tribe’s interpretation of its law.
24

  Thus the United States 

cannot make all the Tribe’s arguments, and the Tribe’s interests in the first three 

causes of action cannot be adequately represented by the United States.  

Further, if an absent party would offer a necessary element that the existing 

would neglect, the absent party is required.  See Southwest Ctr for Biological 

Diversity, 150 F.3d at 1153–1154 (citing Shermoen, 982 F.2d at 1318).  Because 

the United States and the court must defer to the Tribe’s reasonable interpretation 

of tribal law, the court cannot properly consider this action unless it is presented 

the Tribe’s interpretation of its membership law governing the merits of this case 

and the BIA’s proper role in the Tribe’s enrollment proceedings.  Thus the Tribe’s 

interpretation of tribal law is a necessary element of this case, and the United 

States has admitted it cannot speak for the Tribe or its interpretation of tribal law.  

This stands in sharp contrast to Southwest Center for Biological Diversity, in which 

the court found that the tribe did not identify any argument that the United States 

                                                 
24

 The United States, by its conduct in this action, has demonstrated that it will not 

fully defend the Tribe’s interests or fully support legal theories that protect those 

interests if the litigation is permitted to continue.  As set forth above, although the 

United States acknowledges that the court’s Fourth Cause of Action affects the 

self-governance interests of the Tribe, the United States did not oppose the Motion 

for a Preliminary Injunction.  Further although the PI Order rests on a 

misinterpretation of Tribal law that conflicts with the Tribe’s interpretation of its 

law, the United States failed to appeal the PI Order and elected not to support the 

Tribe’s motion to dismiss the Fourth Cause of Action.  See ER II at 29–31 

(Strommer Declaration II); see also Section I.A, above at pages 28–29 in this draft.   

Case: 12-56145     08/10/2012     ID: 8283240     DktEntry: 8     Page: 57 of 68



 

 50 

would not or could not make on the tribe’s behalf or suggest any “necessary 

element” that tribe alone could present.  150 F.3d at 1154.    

The United States is also unable to adequately represent the Tribe’s interests 

because the first three causes of action are not strictly procedural claims.  First, as 

discussed above, unlike the administrative causes considered in Makah and Cachil 

Dehe, the first three causes of action in the present case rest on the Assistant 

Secretary’s interpretation and application of tribal law—not federal law—and the 

Tribe has uniquely substantive interests in protecting its right of self-governance, 

including its interest in defending its interpretation and application of tribal law, 

which are distinct from the United States’ procedural interests in the application of 

federal law.  Second, the merits of the claims in the present case turn on the 

Assistant Secretary’s actual decision (his interpretation and application of the tribal 

law), not on a purported federal procedure.  Third, the Alto Sr. descendents do not 

seek a prospective declaratory relief regarding future administrative actions, they 

seek to vacate the Assistant Secretary’s decision and reverse the Tribe’s enrollment 

action, which pursuant to the Tribe’s interpretation of its law is final and 

implemented.  Further, the United States cannot represent the Tribe’s interests 

affected by the first three causes of action, because the Tribe’s affected interests 

compete with the interests of the Alto Sr. descendents.  The court has ruled that the 

United States must treat the Alto Sr. descendents as current members of the Tribe, 
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and thus the United States has admitted that it owes a fiduciary duty to both the 

Tribe and the Alto Sr. descendents.  See ER II at 114, lines 3–10 (Hearing 

Transcript); ER I at 46 (PI Order).  

Finally, because the court has ordered the Secretary and the BIA to treat the 

Alto Sr. descendents as members of the Tribe, in direct conflict with the Tribe’s 

interpretation of its law, the court’s Order and the Memorandum Order 

implementing that Order have created a clear conflict of interest between the 

United States and the Tribe.  Thus, the United States cannot represent the Tribe’s 

interests because they conflict with its obligations under the PI Order.   

The district court and the Alto Sr. descendents rely heavily on the case of  

Hein v. Capitan Grande Band of Diegueno Mission Indians, 201 F.3d 1256 (9th 

Cir. 2000), but that case is also distinguishable from the questions presented in this 

case for the reasons discussed above.  In Hein, the court considered a unique 

factual situation regarding the BIA’s recognition of splinter groups within the same 

Capitan Grande Band.  Id. at 1258–59.  The Hein court considered a claim to 

compel the Assistant Secretary to Act and to make a determination under federal 

law—not tribal law—as to whether the plaintiffs in that case should be recognized 

as a separate federally recognized tribe, and the court found that one of the splinter 

groups was not an indispensible party for determining whether the Secretary had a 

duty to make a decision.  Id. at 1261–62.  In the present case, however, the Alto Sr. 
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descendents challenge the merits of the Secretary’s interpretation and application 

of the Tribe’s law governing membership.  The court in Hein considered whether 

the absent splinter group was a required party as to a purely administrative 

question—whether the Secretary had a duty to make a decision—it did not 

consider whether the absent splinter group was a required party for a challenge to 

the merits of a Secretarial decision interpreting that tribe’s law.  See Id.  Second, 

the decision in Hein turned entirely on the court’s interpretation of the federal law 

governing the duty of the Secretary to make a decision; the court did not interpret 

or apply the Tribe’s law.  See Id.  The question of whether an absent splinter group 

would be a required party to a challenge to the Secretary’s interpretation of tribal 

law was not considered by the Hein court.  In the present case, however, the 

dispute is governed by tribal law and the court is being asked to consider whether 

the Assistant Secretary properly interpreted and applied tribal law, distinguishing 

this case from the unique circumstances presented in Hein.  

In short, even though both the United States and the Tribe may be interested 

in defending the January 28, 2011 decision, the United States acknowledges that it 

cannot represent the Tribe’s fundamental self-governance interests that are the 

subject of this suit, particularly the Tribe’s interpretation of tribal law, which 

controls the enrollment actions at issue in this litigation.     
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C. The Tribe is a required party because the court cannot afford 

complete relief and the Secretary and the BIA run the substantial 

risk of incurring inconsistent obligations. 

The Alto Sr. descendents seek reversal of the Tribe’s disenrollment action 

and the reinstatement of rights and benefits as members.  Unless the Tribe is a 

party to this action, the invalidation of the Assistant Secretary’s decision would 

not, on its own, accord complete relief.  In particular, the court could not directly 

order the Tribe to reverse its final disenrollment decision or the subsequent actions 

of the Tribe to implement the disenrollment decision.  Moreover, if the BIA were 

ordered to impose a ruling in favor of the Alto Sr. descendents against the Tribe, 

the Secretary and the BIA would be in the same conflicted position they found 

themselves in trying to impose the preliminary injunction.  The Tribe would not be 

bound by the court’s order and the BIA would have limited authority to enforce it 

against the Tribe, and any such effort would create the potential for litigation 

between the Tribe and the BIA.  See Davis v. United States, 199 F. Supp. 2d 1164, 

1177 (W.D. Okla. 2002), aff’d sub nom. Davis ex rel. Davis v. United States, 343 

F.3d 1282 (10th Cir. 2003). 

D. The Tribe cannot be joined and the first three causes of action 

should not proceed in the absence of the Tribe. 

Contrary to the court’s June 13, 2012 Order, the Tribe is a required party 

under Rule 19(a).  As set forth above, the Tribe enjoys sovereign immunity from 

suit, which it has not waived, and the Tribe cannot be joined to the action.  Thus, 

Case: 12-56145     08/10/2012     ID: 8283240     DktEntry: 8     Page: 61 of 68



 

 54 

because of the effect that the case would have on the Tribe’s sovereign immunity if 

the court proceeded in the absence of the Tribe, the first three causes of action 

must be dismissed.  See Pimentel, 553 U.S. at 853 (“dismissal must be ordered 

where there is a potential for injury to the absent sovereign’s interests”).  

E. The Court lacks subject matter jurisdiction to provide the relief 

requested in the First, Second and Third Causes of Action. 

In any event, the court does not have jurisdiction to resolve the Alto Sr. 

descendents’ claims, which are rooted in tribal law and that would require the court 

to resolve nonjusticiable tribal matters.  To the extent that the Alto Sr. descendents 

raise claims against the Secretary and BIA under the APA, they are inseparable 

from questions of tribal law and seek relief directly against the Tribe.  Federal 

courts have no jurisdiction to decide an “intratribal controversy affecting matters of 

tribal self government and sovereignty.”  Kiowa Tribe of Okla., 523 U.S. at 763 

(quoting Santa Clara Pueblo, 436 U.S. at 53).  Federal courts have consistently 

held that they lack jurisdiction over such matters.  For example, in Martinez v. 

Southern Ute Tribe, 249 F.2d 915, 921 (10th Cir. 1957) cert. denied, 356 U.S. 960 

(1958), the Tenth Circuit held that a dispute involving membership in an Indian 

Tribe does not present a federal question.  Other courts, including the Ninth 

Circuit, have followed the principle of Martinez.  See Fondahn v. Native Village of 
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Tyonek, 450 F.2d 520, 522 (9th Cir. 1971).
25

  In Goodface v. Grassrope, 708 F.2d 

335, 339 (8th Cir. 1983) the court considered a disputed tribal election that was 

governed by tribal law and the BIA’s decision to refuse to recognize one council 

until the dispute was resolved by the tribe, and the court found that the district 

court possessed jurisdiction only to order the BIA to recognize a single 

government, but that the court overstepped its jurisdiction in interpreting the tribal 

constitution and bylaws and addressing the merits of the election dispute.   

The district court here considered the Tribe’s enrollment process in the 

Atilano case, concluding that once the BIA repealed the regulations incorporated in 

the Tribe’s Constitution, it repealed any statutory authority it had, and that “any 

consultative role the BIA plays in the Tribe’s membership enrollment process is 

that authorized by the Tribe’s Constitution . . . which is the sole source of power 

over the Tribal enrollment process.”  ER II at 202 (Atilano, Civ. No. 3:05cv01134-

J, Order Re: Granting Defendants’ Motion to Dismiss).  The Alto Sr. descendents’ 

claims are rooted in tribal law.  They claim that the Assistant Secretary 

misinterpreted and misapplied tribal law and they seek as a remedy rights that can 

only be granted under tribal law.  They do not claim an injury arising under federal 

law or originating in federal action taken pursuant to federal law, and they seek 

                                                 
25

 See also Smith v. Babbitt, 875 F. Supp. 1353, 1360–61 (D. Minn. 1995), aff’d, 

100 F.3d 556, 559 (8th Cir. 1996); Apodaca v. Silvas, 19 F.3d 1015, 1016 (5th Cir. 

1994). 
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relief that would require enforcement against the Tribe, a non-party, in order to be 

redressable for purposes of standing.  See Lujan, 504 U.S. at 561.  Thus, the Alto 

Sr. descendents have failed to meet their burden to establish federal question 

jurisdiction or standing as to the first three causes of action, and those claims 

should be dismissed.  

CONCLUSION 

The Tribe respectfully requests that the district court’s denial of its Motion 

to Dissolve be reversed and the Preliminary Injunction be ordered dissolved, and 

that the district court’s order denying in part and deferring in part the Tribe’s 

Motion to Dismiss be reversed and the First Amended Complaint be ordered 

dismissed. 

 

Respectfully submitted this 10
th
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 /s/ Geoffrey D. Strommer  

Geoffrey D. Strommer (Counsel of Record) 

Vernon L. Peterson 
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