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1 

 

Statement in Support of Oral Argument 

This case turns on the relationship between tribal nations and the federal 

government, implicates separation-of-powers questions lodged within the federal 

government’s fulfillment of its trust responsibility to Indian tribes, and presents 

significant questions of statutory construction. In light of these important issues, 

petitioner, Saginaw Chippewa Indian Tribe of Michigan (the “Tribe”), respectfully 

requests oral argument. 

  

      Case: 13-1569     Document: 006111902213     Filed: 12/06/2013     Page: 18



2 

 

Jurisdictional Statement 

 Although the respondent, National Labor Relations Board (the “Board”), 

lacks jurisdiction over the Tribe, it asserted jurisdiction in the proceeding below 

under 29 U.S.C. § 160(a). The Board rendered a Decision and Order disposing of 

all claims on April 16, 2013. On May 3, 2013, the Tribe timely filed its petition for 

review. This Court has jurisdiction under 29 U.S.C. § 160(f). 

  

      Case: 13-1569     Document: 006111902213     Filed: 12/06/2013     Page: 19



3 

 

Statement of the Issues 

 The Board does not dispute that the Tribe enjoys sovereign and treaty-

protected rights of self-governance and exclusion. The Supreme Court’s 

established canons of Indian law only allow a statute to abrogate those sovereign 

and treaty-protected rights if Congress expressly directs the abrogation with clear 

and plain language. May the Board rely on the National Labor Relations Act—a 

statute that is silent with respect to Indian tribes—to abrogate the sovereign and 

treaty-protected rights of the Tribe? 
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4 

 

Statement of the Case1 

 

A No-Solicitation Policy (“Policy”) duly enacted by the Tribal Council2 

prohibits all employees from soliciting at the Soaring Eagle Casino and Resort 

(“Casino”).3  The International Union, United Automobile, Aerospace and 

Agricultural Implement Workers of America (“Union”) filed charges with the 

Board alleging that disciplinary action to enforce the policy violated the National 

Labor Relations Act (“Act”).4  

In agency proceedings, the Tribe presented undisputed evidence of its 

sovereign and treaty-protected rights, and of how application of the Act to the 

Tribe abrogates those rights.5 The Judge nevertheless ruled—over the repeated 

                                                

1 Because the agency record below comprises three volumes but does not include 

serial pin numbers, the Tribe has reproduced relevant portions of the record in a 

numbered appendix. In this brief, the Tribe cites to Volume I transcripts (“T.”), 

Volume II General Counsel’s Exhibits (“GC-”) and Respondent’s Exhibits (“R-“), 

and Volume III pleadings (“P.”), but includes a parallel pin cite to the appendix 

(“App.”). 
2 The Tribe is governed by a Constitution that lodges executive and legislative 

power in the Tribal Council. R-16, App.046-49. 
3 GC-9 ¶4, App.203; R-9 §5.3, App.152-54. 
4 P.04.01.11, App.26; P.05.03.11, App.27; see also 29 U.S.C. §§ 141-197; 29 

U.S.C. §§ 461-479 (2012).  
5 P.04.16.13, App.009 n.5, 009-10 n.8, 012, 013; see also, e.g., R-4, App.157-63; 

R-5, App.164-201. 
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objections of the Tribe6—that the Board has jurisdiction over the Tribe.7 In a brief 

Decision and Order, the Board adopted the Judge’s Decision in its entirety, and 

with little additional analysis ordered the Tribe to “cease and desist” from enacting 

and following Tribal labor law.8 The Tribe petitioned for review of the Board’s 

order and asks this Court to set aside the Board’s unlawful exercise of jurisdiction 

and deny the Board’s cross-petition for enforcement.  

  

                                                
6 E.g., P.09.22.11 (Respondent’s Answer by Special Appearance); P.10.25.11 

(Respondent’s Answer by Special Appearance to Amended Complaint). 
7 See P.4.16.13, App.009-17. 
8 P.4.16.13, App.007-17. 
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Statement of Facts 

 

I. The Tribe and Casino 

The Saginaw Chippewa Indian Tribe of Michigan is a federally recognized 

Indian tribe9 that possesses sovereign authority over its territory. The Isabella 

Reservation (“Reservation”) was first set apart for the Tribe by Executive Order in 

1855 and then secured by treaties in 1855 and 1864.10 A recent federal-court 

judgment further “provides for permanent recognition of the Isabella Reservation 

as established by” the Executive Order and Treaties.11 

Soaring Eagle Gaming is a governmental subdivision of the Tribe12 

chartered to serve an essential tribal governmental function by “provid[ing] a 

funding source for the exercise of tribal sovereignty and the operation of tribal 

governmental programs and services.”13 It operates the Casino on land within the 

Reservation held in trust by the United States for the Tribe.14 Under the Indian 

                                                
9 See Indian Entities Recognized and Eligible To Receive Services from the United 

States Bureau of Indian Affairs, 78 Fed. Reg. 26,384 (May 6, 2013). 
10 R-1, App.033-34; R-2, App.035-39; R-3, App.040-43. 
11 Saginaw Chippewa Indian Tribe of Michigan v. Granholm, No. 05-10296-BC, 

2010 WL 5185114, at *1 (E.D. Mich. Dec. 17, 2010). 
12 R-15 §4.2, App.062. 
13 R-15 §3.8, App.061. 
14 GC-20 60:15-61:5, App.217-18. 
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Gaming Regulatory Act (“IGRA”),15 and the Tribe’s own laws,16 the Tribe 

expressly operates the Casino as a governmental endeavor.  

The Tribal Council maintains “very detailed” oversight of the Casino.17 The 

Council hires all Casino management, requires regular reports from the Casino’s 

departmental managers and directors, and even approves all the Casino’s contracts 

with outside vendors, just as it does for every other governmental subdivision of 

the Tribe.18 The Tribe distributes all Casino revenues in accordance with the 

Tribe’s federally approved revenue allocation plan.19  

The Casino is critical to the political integrity of the Tribe “[b]ecause the 

Isabella Indian Reservation lacks sufficient income-generating natural resources 

and because the Tribe’s tax base is nearly non-existen[t],” such that “the Tribe 

must rely on tribal business development to raise the funds necessary to finance 

and expand its social, health, education, and governmental services programs; 

increase employment within the Reservation; and improve on the Tribe’s on-

reservation economy.”20 Operation of the Casino serves additional essential 

                                                
15 25 U.S.C. § 2702 (2012). 
16 R-14 §1, App.096-98. 
17 GC-20 62:17-19, App.219. 
18 Id. at 61:21-62:23, App.218-19; id. at 107:11-108:1, App.228-29. 
19 See 25 U.S.C. § 2710(b)(3). 
20 R-15 §3.5, App.060 (emphasis added). 
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governmental functions by “addressing the serious economic, social and health 

problems associated with unemployment and under-employment within the 

jurisdiction of the Tribe” that experience has taught “is not, and cannot be, wholly 

relieved through the operation of private sector enterprises alone[.]”21       

Before Indian gaming, the Reservation lacked economic opportunity and the 

Tribe could not meet even the most basic needs of its membership. Just a few 

decades ago, tribal members lived in substandard housing without running water22 

that they reached over unpaved roads.23 Governmental operation of the Casino 

brought a “tremendous socio-economic change” to the Reservation.24 The myriad 

governmental programs the Tribe administers today25 are a direct result of the 

Tribe’s governmental gaming.26 Indeed, even the Board acknowledges that the 

Casino generates fully 90% of the Tribe’s governmental income27 and that the 

Tribe funds 90% of its governmental departments with Casino revenue.28 If third 

                                                
21 Id. at App.061-62. 
22 GC-20 153:3-6, App.239; id. at 170:17-19, App.256. 
23 Id. at 170:20-21, App.256. 
24 Id. at 164:25-165:1, App.250-51. 
25 See id. at 72:22-75:18, App.222-25 (describing Tribal police, fire, health, social 

service, and behavioral health programs funded by the Casino and the Tribal 

Council’s role in administering the programs). 
26 Id. at 153:21-24, App.239; id. at 161:24-162:2, App.247-48. 
27 P.04.16.13, App.010. 
28 Id. 

      Case: 13-1569     Document: 006111902213     Filed: 12/06/2013     Page: 25



9 

 

parties were allowed to use the Act to disrupt the Casino, the impact on the Tribe 

and its governmental services would be, in a word, “devastating.”29  

II. The Board 

For decades, the Board acknowledged “that Federal Indian law and policy 

preclude Board jurisdiction” over on-reservation tribal enterprises,30 and it policed 

federal labor law without interfering with tribal governmental rights. It properly 

acknowledged its responsibility to assert jurisdiction over non-tribal employers 

and individual Indians in Indian Country.31 But it also recognized that under 

established principles of federal Indian law, tribal governmental employers were 

“implicitly exempt as employers within the meaning of the Act.”32 About five 

years ago, the Board decided to “adopt a new approach[.]”33  

Since then, the Board has focused its analysis on whether a tribe operates in 

interstate commerce—with little regard to the sovereign character of a tribal 

employer, and with serious consequences to the Tribe. And since the Board 

                                                
29 GC-20 at 162:15, App.248.  
30 San Manuel Indian Bingo & Casino & Hotel Emps. & Rest. Emps. Int’l Union, 

341 N.L.R.B. 1055, 1059 (2004) (citing Fort Apache Timber Co., 226 N.L.R.B. 

503, 506 (1976)).  
31 E.g., Navajo Tribe v. N.L.R.B., 288 F.2d 162, 164 (D.C. Cir. 1961) (upholding 

the Board’s application of the Act to a private employer despite the employer’s on-

reservation location). 
32 Fort Apache, 226 N.L.R.B. at 506. 
33 San Manuel, 341 N.L.R.B. at 1057. 
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changed its approach, the Tribe has faced numerous threats by outside 

organizations that have entered into the Tribe’s territory to unionize Tribal 

employees.34 Although the Tribe has several times demonstrated that application of 

the Act to the Tribe on Tribal lands is squarely at odds with controlling law, in the 

Board’s view, the Tribe’s arguments raised “no substantial issues warranting 

review.”35 At each turn, the Board relied on its own recently adopted San Manuel 

analysis instead of its own earlier precedent or controlling federal law or policy.36  

III. The Charge 

The Tribe’s enacted law has long made clear that the Tribe retains—and 

reserves the right to exercise—the power to exclude individuals from its territory.37 

In particular, under Tribal law, a non-member who enters and works within the 

Tribe’s territory “does so only as a guest upon invitation of the Tribe.”38 The Tribal 

Council more specifically prescribed the terms of this invitation for Casino 

employees—who work at a governmental enterprise located on trust land within 

the Tribe’s territory—by adopting an Associate Handbook.39 That handbook 

                                                
34 See P.04.16.13, App.011. 
35 Id. 
36 See id. at 012-13. 
37 R-6, App.147-51. 
38 Id. at §4, App.147. 
39 P.04.16.13, App.011; see also GC-19 ¶4, App.203. 
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includes the Policy at issue here and specific enforcement and discipline 

procedures addressed to violations of the Policy.40  

Each party before the Board agreed that Casino employee, Susan Lewis, 

repeatedly violated the Policy.41 In response, the Tribe followed its enacted law, 

suspended, and, ultimately, terminated Ms. Lewis’ employment at the Casino for 

violation of the Policy.42 The Union complained that the Tribe’s enacted Policy 

violated the Act,43 and the Board sustained the charge.44 To do so, the Board again 

relied on its own newly minted San Manuel analysis instead of established canons 

of federal Indian law.45 

  

                                                
40 R-9, App.152-54; see also GC-19 ¶¶4-5, App.203-04. 
41 P.04.16.13, App.011-12; GC-19 ¶¶ 16, 19, 22, 28, App.204-06. 
42 P.04.16.13, App.012; GC-19 ¶ 29, App.206. 
43 P.04.01.11, App.026; P.05.25.11, App.027. 
44 P.09.13.11, App.028-32; PP.04.16.13, App.0014-15. 
45 P.04.16.13, App.012-13. 
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Summary of the Argument 

 

The Indians “must have a home; a fixed, settled and permanent 

home. . . . The policy of fixed habitations I regard as settled by the 

government, and it will soon be confirmed by inevitable necessity; and 

it should be understood at once that those Indians who have had 

reservations set apart and assigned them, as well as those who may 

hereafter by treaty have, are not to be interfered with in the peaecable 

possession and undisturbed enjoyment of their land. . . .” 

 

George Manypenny, U.S. Commissioner of Indian Affairs, 185546 

 

It is a cardinal rule of administrative law that “an agency literally has no 

power to act . . . unless and until Congress confers power upon it.”47 Under the 

Act, the Board only has jurisdiction over matters involving interstate commerce.48 

The Board views every case through this lens and answers every jurisdictional 

question by reference to whether a party is or is not an interstate commercial actor.  

What the Board ignores is that even though it only has jurisdiction over 

interstate-commerce cases, it does not have jurisdiction over all interstate-

commerce cases.49 The interstate-commerce question is often the beginning and the 

                                                
46 R-4 ¶5, App.158, (citing George Manypenny, Annual Report of the 

Commissoner of Indian Affairs, Sen. Exec. Doc. No. 1, 34th Cong., 1st sess., serial 

810,338 (1855)). 
47 Louisiana Pub. Serv. Comm’n v. F.C.C., 476 U.S. 355, 374 (1986). 
48 N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). 
49 E.g. N.L.R.B v. Catholic Bishop of Chicago, 440 U.S. 490 (1979) (rejecting 

Board’s exercise of jurisdiction over lay faculty at church-operated schools despite 

operation in interstate commerce); McCulloch v. Sociedad Nacional de Marineros 
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endpoint in determining the Board’s jurisdiction over non-tribal actors, but it is 

entirely beside the point in cases concerning Indian tribes. Long-settled precedent 

teaches that “Indian tribes retain all powers of self-government, sovereignty and 

aboriginal rights not explicitly taken from them by Congress.”50 Thus, even in 

cases concerning interstate commerce, the Board may only exercise jurisdiction 

over a tribe in contravention of tribal sovereign and treaty rights if the Act’s 

abrogation of these rights is “clear and plain.”51 

This second question—the question that controls this case—has nothing to 

do with interstate commerce. But because the Board only looks through a labor-law 

lens,52 it cannot see this. Instead, the Board has mashed the commerce and 

sovereignty questions together into the single legally untenable question of 

                                                

de Honduras, 372 U.S. 10 (1963) (rejecting Board’s exercise of jurisdiction over 

foreign-registered vessels employing alien seamen in American waters). 
50 United States v. Michigan, 471 F. Supp. 192, 262 (W.D. Mich. 1979) aff’d by 

653 F.2d 277 (6th Cir. 1981) (citing McClanahan v. State Tax Comm’n of Arizona, 

411 U.S. 164 (1973); Williams v. Lee, 358 U.S. 217 (1959); United States v. U.S. 

Fidelity & Guaranty Co., 309 U.S. 506 (1940); Ex Parte Crow Dog, 109 U.S. 556 

(1883)) (emphasis added). 
51 United States v. Dion, 476 U.S. 734, 738 (1986); see also South Dakota v. 

Bourland, 508 U.S. 679, 703 (1993); Oklahoma Tax Comm’n v. Citizen Band 

Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 509 (1991); Washington v. 

Washington State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 690 

(1979); Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978); Bryan v. Itasca 

County, Minnesota, 426 U.S. 373, 392 (1976); Menominee Tribe of Indians v. 

United States, 391 U.S. 404, 412–13 (1968). 
52 See, e.g, T.41:16- 42:7, App.267-68.  
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whether a tribal employer is engaged in interstate commerce or in governmental 

activities. Under this cramped analysis, any time the Board considers asserting 

jurisdiction over a tribal employer, “if, as here, the subject involves a commercial 

activity affecting interstate commerce (and virtually any such activity would) or 

the employment of nontribal members, no sovereign interest is deemed to be 

implicated by the application of a Federal statute.”53 

The Board applied this false choice to the Tribe’s Casino. To do so, it 

violated bedrock tenants of administrative law, Indian law, and Constitutional law. 

And although the Board is bound to follow its flawed analysis,54 this Court is not. 

Established Supreme Court precedent directs this Court to grant the Tribe’s 

petition, hold that the Board cannot apply the Act to the Tribe, and dismiss the 

Board’s cross-petition for enforcement. 

  

                                                
53 San Manuel, 341 N.L.R.B. at, 1073 (Schaumber, dissenting). 
54 P.04.16.13, App.012-13. 
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Standard of Review 

Whether the Board has jurisdiction over the Tribe is a question of law that 

this court reviews de novo.55 

Argument 

I. Litigation before the Supreme Court may determine that the Board 

lacked authority to exercise jurisdiction over any party, including the 

Tribe. 

 

As a threshold matter, it is an open question whether, during a period in 

2012 and 2013 that includes the Board’s decision here,56 the Board had authority 

over any party because improper recess appointments may have left the Board 

without a quorum.57 The Supreme Court has granted certiorari on this question,58 

and if it holds that the appointments were unconstitutional, the Tribe expects that 

that decision would impact this and other similarly situated cases before this Court. 

But even if the Supreme Court allows the recess appointments, controlling 

precedent spanning three separate bodies of law directs this Court to nevertheless 

                                                
55 N.L.R.B. v. Good Shepherd Home, Inc., 145 F.3d 814, 816 (6th Cir. 1998); 

Saginaw Chippewa Indian Tribe v. N.L.R.B., 838 F. Supp. 2d 598, 605 (E.D. Mich. 

2011) (citing San Manuel Indian Bingo & Casino v. N.L.R.B., 475 F.3d 1306, 1312 

(D.C. Cir. 2007)). 
56 P.04.16.13, App.007. 
57 See Noel Canning v. N.L.R.B., 705 F.3d 490 (D.C. Cir. 2013); N.L.R.B. v. Enter. 

Leasing Co. Se., 722 F.3d 609 (4th Cir. 2013). 
58 N.L.R.B. v. Noel Canning, 133 S. Ct. 2861 (2013). 
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vacate the Board’s decision and deny its cross-petition for enforcement. 

II. The Act does not afford the Board jurisdiction over the Tribe. 

 

The question at the heart of this case is plain: does the Act afford the Board 

jurisdiction over the Tribe’s operation of the Casino? As a matter of administrative 

law, Indian law, and constitutional law, it does not. 

A. Federal administrative law demonstrates that this Court owes no 

deference to the Board’s interpretation of its jurisdiction in this 

case. 

 

To determine whether an agency decision is entitled to judicial deference, 

courts apply the “now-canonical”59 two-step test established by Chevron U.S.A., 

Inc. v. Natural Resources Defense Council, Inc.60 The Supreme Court recently 

clarified that if an agency fills jurisdictional gaps in an ambiguous statute that is 

within its expertise, under Chevron’s second step, that agency’s reasonable 

“determination of its own jurisdiction” is entitled to deference.61 But the Supreme 

Court repeated that a court cannot even reach the second-step deference question 

without first deciding whether Congress has left a gap for the agency to fill. At this 

first step, “[t]he judiciary is the final authority on issues of statutory 

construction[.]”62 As the Arlington Court explained, “whether Congress has 

                                                
59 City of Arlington Tex. v. F.C.C., 133 S. Ct. 1863, 1868 (2013). 
60 467 U.S. 837, 842-43 (1984). 
61 Arlington, 133 S. Ct. at 1867-68. 
62 Chevron, 467 U.S. at 843 n.9. 

      Case: 13-1569     Document: 006111902213     Filed: 12/06/2013     Page: 33



17 

 

delegated to an agency the authority to provide an interpretation that carries the 

force of law is for the judge to independently answer[,]”63 and “[i]f the intent of 

Congress is clear, that is the end of the matter[.]”64 Thus, “[n]o one disputes” that 

“for Chevron deference to apply, the agency must have received congressional 

authority to determine the particular matter at issue in the particular manner 

adopted.”65 

The Supreme Court well recognized that deferring to an agency’s decision 

about its own jurisdiction risks encouraging “fox-in-the-henhouse syndrome[.]”66 

To address this, it emphasized that under Chevron’s first step, courts must “tak[e] 

seriously, and apply[] rigorously, in all cases, statutory limits on agencies’ 

authority.”67 These limits may be apparent from the text of a statute, but a Court 

must also consider “traditional tools of statutory construction,”68 “context-specific 

                                                
63 Arlington, 133 S. Ct. at 1876 (Breyer, J., concurring). 
64 Id. at 1866 (quoting Chevron, 467 U.S. at 842-43). 
65 Id. at 1874; see also Carcieri v. Salazar, 555 U.S. 379, 397 (2009) (Breyer, J., 

concurring) (“These circumstances indicate that Congress did not intend to 

delegate interpretive authority to the Department. Consequently, its interpretation 

is not entitled to Chevron deference, despite linguistic ambiguity.”). 
66 Arlington, 133 S. Ct. at 1874.  
67 Id. at 1874. 
68 I.N.S. v. Cardoza-Fonseca, 480 U.S. 421, 446 (1987).  
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factors[,]”69 “the importance of the question to the administration of the statute,”70 

the agency’s historic consideration of the question,71 and the subject matter of the 

decision, including, “for instance, its distance from the agency’s ordinary statutory 

duties or its falling within the scope of another agency’s authority[.]”72 

If, taking all this evidence together, a court determines that “Congress has 

established a clear line, the agency cannot go beyond it; and where Congress has 

established an ambiguous line, the agency can go no further than the ambiguity 

will fairly allow.”73 That is the case here. The Constitution textually commits 

governance of Indian affairs to Congress, and Congress has never delegated that 

authority to the Board. Moreover, the Supreme Court has repeatedly confirmed that 

“until Congress acts, the tribes retain their existing sovereign powers.”74 Because 

                                                
69 Arlington, 133 S. Ct. at 1875 (Breyer, J., concurring) (citing United States v. 

Mead Corp., 533 U.S. 218, 229-31 (2001)). 
70 Barnhart v. Walton, 535 U.S. 212, 222 (2002). 
71 Id. 
72 Arlington, 133 S. Ct. at 1875 (Breyer, J., concurring) (citing Gonzales v. Oregon, 

546 U.S. 243, 258-69 (2006)). 
73 Id. at 1874. 
74 United States v. Wheeler, 435 U.S. 313, 323 (1978), superseded on other 

grounds by statute as recognized in United States v. Lara, 541 U.S. 193 (2004); 

see also, e.g.,  

Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 18 (1987) (quoting Merrion v. Jicarilla 

Apache Tribe, 455 U.S. 130, 149 n.14 (1982)) (“[T]he proper inference from 

[Congressional] silence . . . is that the sovereign power . . . remains intact.”) 

(ellipses in original). 
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the Act is silent as to Tribes, Congress unambiguously withheld “congressional 

authority to determine the particular matter at issue[,]”75 and “‘that is the end of the 

matter[.]’”76 In this case, the Board’s decision deserves no deference because under 

Chevron’s first step, “the court, as well as the agency, must give effect to the 

unambiguously expressed intent of Congress.’”77 

B. Federal Indian law directs that the Board may not apply the silent 

Act to Tribes. 

 

Early in its history, the Supreme Court explained that an Indian treaty is 

“not a grant of rights to the Indians, but a grant of rights from them—a reservation 

of those [rights] not granted.”78 This “reserved-rights” doctrine is “deeply rooted in 

federal Indian law”79 and teaches that treaties often protect rights that are not 

expressly addressed by their text.  The Supreme Court has, for example, found a 

right to impose a severance tax on oil and gas in a treaty that did not mention oil, 

                                                
75 Arlington, 133 S. Ct. at 1874. 
76 Id. at 1866 (quoting Chevron, 467 U.S. at 842-43). 
77 Id. at 1866 (quoting Chevron, 467 U.S. at 842-43). Even if this were not so, the 

Board’s jurisdictional analysis deserves no deference under Chevron’s second step 

because Chevron only affords deference to agency decisions “within the agency’s 

substantive field.” Arlington, 133 S. Ct. at 1874. As detailed below, the Board has 

no expertise in the fields of federal Indian law or treaty interpretation. 
78 United States v. Winans, 198 U.S. 371, 381 (1905) (emphasis added). 
79 Michigan, 471 F. Supp. at 249 (citing Wheeler, 435 U.S. 313; Seufert Bros. Co. 

v. United States, 249 U.S. 194 (1919); Winans, 198 U.S. 371 (1905)); see also 

Winters v. United States, 207 U.S. 564, 576 (1908). 
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gas, or taxation,80 and riparian rights in a treaty that did not mention water.81 This 

Court has protected a treaty right to fish in off-reservation waters even though the 

rights were not expressly listed in the relevant treaties.82 And the 10th Circuit 

recognized that tribes exercise “retained inherent authority to govern their own 

territory” and to “regulate economic activity within their own territory” regardless 

of whether the particular tribe has a treaty with the United States.83 Under the 

reserved-rights doctrine, because a tribe “retains all inherent attributes of 

sovereignty that have not been divested by the Federal Government, the proper 

inference from silence” is that sovereign power “remains intact.”84 

1. Congressional silence cannot abrogate sovereign and treaty-

protected rights. 

 

Against this understanding of the reserved-rights doctrine, the Supreme 

Court has developed three canons of construction peculiar to federal Indian law, 

but critical to proper construction of federal treaties and statutes, including the Act.  

  

                                                
80 Merrion, 455 U.S. 130, 144-47 (1982). 
81 Winters, 207 U.S. at 575-77. 
82 Michigan, 471 F. Supp. at 257, 273. 
83 N.L.R.B. v. Pueblo of San Juan, 276 F.3d 1186, 1192-93 (10th Cir. 2002). 
84 Merrion, 455 U.S. at 148 n.14; see also Dobbs v. Anthem Blue Cross & Blue 

Shield, 600 F.3d 1275, 1284 (10th Cir. 2010). 
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a. Courts must ascribe to treaties the meaning that the Indian 

signatories would have understood.  

 

First, when interpreting treaties, courts within this Circuit “fully appreciate 

[their] obligation to construe the treaty as the Indians would have understood it. 

The canons of treaty construction so require.”85 That is, “[h]ow the words of the 

Treaty were understood by [the Indians], rather than their critical meaning, should 

form the rule of construction.”86  

b. Courts must resolve ambiguities in favor of tribes. 
 

Second, this Court has consistently followed the rule of “well-established 

pedigree[,]”that “[t]he language used in treaties with the Indians shall never be 

construed to their prejudice, if words be made use of which are susceptible of a 

more extended meaning than their plain import as connected with the tenor of the 

treaty.”87 The same canon applies to federal statutes.88 Time and again, the 

Supreme Court has repeated that “[d]oubtful expressions” must be resolved in 

favor of tribes.89  

                                                
85 Keweenaw Bay Indian Cmty. v. Michigan, 784 F. Supp. 418, 424 (W.D. Mich. 

1991) (citing Jones v. Meehan, 175 U.S. 1, 11 (1989); Winters, 207 U.S. at 576). 
86 Id. (quoting Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 582 (1832)).  
87 Keweenaw Bay Indian Community v. Naftaly, 452 F.3d 514, 523 (6th Cir. 2006) 

(emphasis in original) (quoting The Kansas Indians, 72 U.S. (5 Wall.) 737, 760 

(1867); Worcester, 31 U.S. (6 Pet.) at 582). 
88 White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 143-44 (1999). 
89 Naftaly, 452 F.3d at 523 (alteration in original) (quoting McClanahan v. State 

Tax Comm’n of Arizona, 411 U.S. 164, 174 (1973) (quoting Carpenter v. Shaw, 
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c. Congress must clearly express any intent to abrogate treaty 

and sovereign-governmental rights of tribes.  

 

And third, although Congress has plenary power to abrogate treaties and 

tribal sovereign rights, congressional intent “to abrogate or modify a treaty 

provision will not be lightly imputed to Congress.”90 Rather, “Congressional acts 

purporting to abrogate or modify treaty rights are subject to the same canons of 

construction as are Indian treaties.”91 Put differently, under controlling Supreme 

Court precedent, “Congress may abrogate treaty rights; Congress must, however, 

clearly express its intent to do so.”92 Thus, “Indian tribes retain all powers of self-

government, sovereignty and aboriginal rights not explicitly taken from them by 

Congress.”93   

                                                

280 U.S. 363, 367 (1930))). 
90 Michigan, 471 F. Supp. at 262 (citing Menominee Tribe, 391 U.S. 404 (1968); 

Pigeon River Improvement Slide & Boom Co. v. Charles W. Cox, Ltd., 291 U.S. 

138 (1934); United States v. White, 508 F.2d 453 (8th Cir. 1974); Kimball v. 

Callahan, 590 F.2d 768 (9th Cir. 1979)). 
91 Id. at 262; accord Keweenaw Bay, 784 F. Supp. at 427-28 (“[A] clear and 

unambiguous legislative act is required to terminate a reservation of land created 

by treaty or statute.” (citing United States v. Celestine, 215 U.S. 278 (1909))). 
92 Naftaly, 452 F.3d at 527 (citing Minnesota v. Mille Lacs Band of Chippewa 

Indians, 526 U.S. 172, 202 (1999) (citing Dion, 476 U.S. at 738-40). 
93 Michigan, 471 F. Supp. at 262 (citing McClanahan, 411 U.S. 164; Williams, 358 

U.S. 217, U.S. Fidelity & Guar. Co., 309 U.S. 506; Ex Parte Crow Dog, 109 U.S. 

556. 
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2. The Tribe’s operation of its Casino is a governmental exercise of 

its treaty and inherent sovereign rights. 

 

As it has before,94 the Board began its analysis from the premise that “the 

Tribe’s operation of the [C]asino, a commercial enterprise, is not vital to its ability 

to govern itself.”95 It facilely opined that “[c]ommercial enterprises that blur the 

distinction between tribal Government and private corporations are not activities 

that are normally associated with self-governance.”96 But such musings underscore 

the Board’s lack of familiarity with Indian law—and with public employers in 

general.97 The Supreme Court has already made clear that a tribe’s activities may 

                                                
94 See P.04.16.13, App.011 (describing the Regional Director’s 2007 decision in a 

different proceeding that the Tribe’s “Casino is not an exercise of self-

governance[.]”). 
95 Id. at App.013. 
96 Id. 
97 E.g., Indian Towing Co. v. United States, 350 U.S. 61, 65 (1955) (describing the 

commercial-governmental dichotomy as a “quagmire” that “is inherently 

unsound”); Merritt-Chapman & Scott Corp. v. Pub. Util. Dist. No. 2, 319 F.2d 94, 

105 (2d Cir. 1963) (“[I]t is quite difficult to understand how any public body that is 

not acting ultra vires can function in any other than a public manner.”); 

Morningstar Water Users Ass’n, Inc. v. Farmington Mun. Sch. Dist. No. 5, 901 

P.2d 725, 730, 734-35 (N.M. 1995) (“[G]overnments have routinely engaged in 

businesslike activities and have based these enterprises on models of management 

and finance from the private sector—all the while acting for the benefit of the 

public as a whole.”); Nassau Cnty. v. S. Farmingdale Water Dist., 405 N.Y.S.2d 

742, 744, 746 (N.Y. App. Div. 1978) aff’d, 386 N.E.2d 832 (N.Y. 1978) (“Even 

during its heyday, the distinction between ‘governmental’ and ‘proprietary’ 

functions of government was subjected to a ‘veritable landslide’ of criticism and 

was labeled an ‘enigma’ and an ‘absurdity[.]’” (citations omitted)). The D.C. 

Circuit returned to this quagmire in San Manuel Bingo & Casino v. N.L.R.B., 475 

F.3d 1306 (D.C. Cir. 2007). It held that, because “a casino is not a traditional 
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be both commercial and governmental at the same time, and each branch of the 

federal government recognized the dual character of Indian gaming.98  

a. The executive agency charged with Indian affairs recognizes 

that Indian gaming is governmental. 

 

Neither the Board nor the Administrative Law Judge whose opinion the 

Board summarily adopted have specialized knowledge of Indian law. For example, 

at the trial before Administrative Law Judge Rosas, the Associate General Counsel 

representing the Union lodged a relevance objection to testimony concerning 

Indian understanding of the Treaties. Judge Rosas remarked that “what I’m hearing 

thus far is very new to me based on I think most of our legal education regarding 

basic contract law between parties to the extent that agreements are generally 

construed from an objective standpoint.”99 Following a sidebar addressing the 

objection, Judge Rosas repeated, “let me also say while the witness is coming back 

                                                

attribute of self-government[,]” the Act “does not impinge on the Tribe’s 

sovereignty enough to indicate a need to construe the statute narrowly.”  Id. at 

1315.  Not only is the commercial-governmental dichotomy unworkable (as courts 

around the country have learned) and fundamentally at odds with federal purposes 

behind Indian gaming (as described infra), the D.C. Circuit’s creation of a sliding 

scale of sovereignty ignores the Supreme Court’s recognition that tribes retain all 

sovereignty not expressly divested by congress. 
98 E.g., Kiowa Tribe of Okla. v. Manufacturing Techs., Inc., 523 U.S. 751, 760 

(1998) (refusing to limit tribal sovereign immunity to tribes’ “governmental” rather 

than “commercial” activities); Merrion, 455 U.S. 130 at 145-46 (holding that a 

tribe retains all sovereign powers not expressly abandoned or abrogated despite the 

character or limits of a tribe’s commercial activity).  
99 T.20:17-21:3, App.259-60. 
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in, again, this seems like a very unusual situation . . . is all very—appears to be 

very new to me.”100 

Because both the Board and the Judge it relied on lack Indian-law expertise, 

this Court need not and should not defer to their interpretation of that law.101 In 

contrast, the Department of Interior “has the primary responsibility for carrying out 

the Federal Government’s trust obligations to Indian tribes.”102  

The Department of Interior has long maintained that Indian-gaming 

operations like “tribal bingo enterprises are an appropriate means by which tribes 

                                                
100 Id. at 23:9-14, App.262 (emphasis added). 
101 Gonzales, 546 U.S. at 265-66 (refusing to afford deference to an agency without 

expertise in the subject); Hoffman Plastic Compounds, Inc. v. N.L.R.B., 535 U.S. 

137, 143-44, 151 n.5 (2002) (immigration law is an area “so far removed from [the 

Board’s] expertise” that its interpretation of that law “merit[s] no deference from 

this Court”); Litton Fin. Printing Div. v. N.L.R.B., 501 U.S. 190, 202 (1991) 

(affording no deference to Board’s contract interpretation); N.L.R.B. v. Bildisco & 

Bildisco, 465 U.S. 513, 527-34, 529 n.9 (1984) (same concerning Board 

interpretation of bankruptcy law); Connell Constr. Co. v. Plumbers Local Union 

No. 100, 421 U.S. 616, 626 (1975) (same concerning Board interpretation of 

federal antitrust policy); Southern S.S. Co. v. N.L.R.B., 316 U.S. 31, 46-47 (1942) 

(same concerning Board interpretation of maritime law); UPS Inc. v. N.L.R.B., 92 

F.3d 1221, 1226-27 (D.C. Cir. 1996) (same concerning Board interpretation of the 

Railway Labor Act, “which the NLRB does not administer[.]”); N.L.R.B. v. 

Fullerton Transfer & Storage Ltd., Inc., 910 F.2d 331, 343 (6th Cir. 1990) (Engel, 

J., concurring) (same concerning Board decision that individuals were alter egos of 

corporation); Columbia Mfg. Corp. v. N.L.R.B., 715 F.2d 1409, 1410 (9th Cir. 

1983) (per curiam) (same concerning Board interpretation of Equal Access to 

Justice Act); Local 777, Democratic Union Organizing Committee v. N.L.R.B., 603 

F.2d 862, 869 n.17, 872 (D.C. Cir. 1978) (same concerning Board application of 

the common law of agency). 

102 California v. Cabazon Band of Mission Indians, 480 U.S. 202, 217 (1987). 
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can further their economic self-sufficiency, the economic development of 

reservations and tribal self-determination. All of these are federal goals for the 

tribes.”103 And it has expressed its disagreement with the Board’s assertion of 

jurisdiction over Indian tribes, explaining that “Indian nations acting within their 

jurisdictions are exempt from the NLRA” and “encourag[ing] the NLRB to re-

evaluate its position on tribal issues and to help advance the federal government’s 

commitments to Indian country, particularly with regard to respecting tribes as 

sovereign governments.”104 That is, the agency expressly charged with Indian-

affairs authority has long understood the governmental character of Indian gaming, 

that a tribal employer is no less sovereign because it engages in commercial 

activity, and that applying the Act to tribes is inconsistent with federal law and 

policy.  

  

                                                
103 Id. at 217 n.21 (emphasis added).  
104 R-11, App.155; see also Letter from E.R. Blackwell to R. Meisenburg, Jan. 15, 

2009 available at Saginaw Chippewa Indian Tribe of Michigan v. Becker, 11-cv-

14652, Doc. 21-2 (E.D. Mich. Nov. 21, 2011) (expressing the Department of 

Interior’s position that the Board may not treat a tribal employer’s acts as “merely 

those of a private employer.”). 
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b. The Supreme Court recognizes that Indian gaming is 

governmental. 

 

In 1987, the Supreme Court agreed with the Department of Interior and 

found that “the [federal] Government’s approval and active promotion of tribal 

bingo enterprises, are of particular relevance”105 where, as here, a tribe lacks a 

significant tax base and has few natural resources to exploit. In such cases, Indian 

gaming is often the principal (if not the only) source of governmental revenue and 

is also “the major source[] of employment on the reservations.”106 As the Supreme 

Court well understood, “[s]elf-determination and economic development are not 

within reach if the Tribes cannot raise revenues and provide employment for their 

members. The Tribes’ interests obviously parallel the federal interests.”107 Thus, 

the highest court, too, has long understood the governmental importance of Indian 

gaming. 

c. Congress confirmed that Indian gaming is governmental. 

 

Legislating against this background the very next year,108 Congress passed 

IGRA and expressly tied Indian gaming to tribal self-governance. Congress 

                                                
105 Cabazon Band, 480 U.S. at 218. 
106 Id. at 218-19. 
107 Id. at 219. 
108 Indian Gaming Regulatory Act, Pub. L. No. 100-497, 102 Stat. 2467 (1988) 

(codified as amended at 25 U.S.C. §2701-2721). 
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included in IGRA109 text that echoed House and Senate Reports that each found 

that “tribes, faced with severe cuts in Federal program aid supporting tribal 

government and tribal programs, and lacking a tax base or other source of 

governmental revenue, have turned to gaming as a source of such revenue.”110 As 

those reports found, “[i]n this respect,” Indian gaming is “not unlike many State 

governments who have turned to State lotteries, or other forms of gaming to 

supplement their tax revenue.”111  

The text of IGRA also made clear that “a principal goal of Federal Indian 

policy is to promote tribal economic development, tribal self-sufficiency, and 

strong tribal government[,]”112 and that Indian gaming is an appropriate means to 

further that goal.113 Fulfilling this federal policy was “a point of National honor” 

for Representative Udall, a chief sponsor of IGRA.114 As he explained it, Indian 

tribes 

have little, if any, tax base. They are almost solely reliant upon Federal 

funds and programs to provide even the most basic needs. . . . No 

                                                
109 25 U.S.C. § 2701(1) (“The Congress finds that . . . numerous Indian tribes have 

become engaged in or have licensed gaming activities on Indian lands “as a means 

of generating tribal governmental revenue[.]”). 
110 S. Rep. 99-493, at 8 (1986); H.R. Rep. 99-488, at 12 (1986).  
111 S. Rep. 99-493, at 8; H.R. Rep. 99-488, at 12. 
112 25 U.S.C. § 2701(4). 
113 Id. at § 2702(1). 
114 H.R. Rep. 99-488, at 27-28 (1986) (supplemental views of Representative 

Morris K. Udall). 
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segment of our population has been more devastated by reductions in 

Federal programs. [Federal spending reduction] for the tribes, is not a 

matter of cutting the fat or even losing a little flesh. For them, it is 

literally a matter of life and death. It is little wonder that they have so 

desperately turned to gaming for revenue. It is hard to understand those 

who would deny them this small source of hope.115 

So it is not surprising that just this year, the United States argued to the 

Supreme Court that “[t]ribal gaming under IGRA is not just ordinary commercial 

activity.”116 Congress has always understood Indian gaming to be governmental. 

d. The Tribe operates the Casino as a governmental function. 

 

Implementing these federal-policy decisions is a day-to-day reality for the 

Tribe. The Casino is directly tied to the Tribe’s provision of governmental 

programs and services to its members, and its ability to govern itself for all the 

reasons that the United States’ executive, judicial, and legislative branches long 

ago expressed. It is wholly owned by the Tribe, operated solely by the Tribe, and 

managed solely for the benefit of the Tribe and its members.117 It operates under 

the law of the Tribe,118 and if any issues arise with the Casino, the Tribal Council 

                                                
115 Id. 
116 Brief for the United States as Amicus Curiae Supporting Respondent at 29 n.7, 

State of Michigan v. Bay Mills Indian Community, No. 12-515 (U.S. Oct. 31, 2013) 

(citing 25 U.S.C. §§ 2702(1), 25 U.S.C. 2710(b)(2)(B)), available at 

http://www.scotusblog.com/case-files/cases/michigan-v-bay-mills-indian-

community/. 
117 R-15, App.054-90.  
118 See 25 U.S.C. § 2701(5); R-14, App.091-146. 
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retains ultimate responsibility.119 Because it lacks a tax base, the Tribe relies on the 

Casino to generate nearly all of its governmental revenue. Indeed, the Board has 

expressly acknowledged that the Casino generates fully 90% of the Tribe’s 

governmental income120 and that the Tribe funds 90% of its governmental 

departments with Casino revenue.121  

Contrary to the Board’s supposition,122 this analysis does not change simply 

because a pit boss or a patron is non-Indian. The Casino revenue remains vital to 

funding tribal government (and so to fostering self-determination), and under 

IGRA must be used for governmental or charitable, not mere “commercial” 

purposes.123 Moreover, the Supreme Court has time and again recognized that 

“[t]ribal authority over the activities of non-Indians on reservation lands is an 

important part of tribal sovereignty.”124 This sovereign interest is no less important 

because the Tribe also has a pecuniary interest in the non-Indian’s activities.125 

                                                
119 E.g., R-15 §5.1, App.070-71. 
120 P.04.16.13, App.010. 
121 Id. 
122 See Chickasaw Nation Operating Winstar World Casino, Nos. 17-CA-025031 

and 17-CA-025121, 2013 WL 3809177, at *9 (N.L.R.B. July 12, 2013). 
123 25 U.S.C. § 2710(b)(2)(B). 
124 Iowa Mut. Ins. Co., 480 U.S. 9, 18 (1987) (citing Montana v. United States, 450 

U.S. 544, 565-66 (1981); Washington v. Confederated Tribes of Colville Indian 

Reservation, 447 U.S. 134, 152-53 (1980).  
125 Merrion, 455 U.S. at 145-46.  
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Without the Casino, the Tribe would very likely return to the days of high 

unemployment, negligible services to its members, and no reservation economy. 

The Tribe’s operation of the Casino is no mere “commercial venture”126 or “private 

corporation[.]”127 It is the very heart of the Tribe’s governmental activity, and so 

presents an “area of heightened sovereignty[.]”128 Put simply, the Casino is the 

Tribe’s “police department, tribal court system, tribal administration building, and 

fire department[,]”129 just as it is the Tribe’s “health services, behavioral health 

services and social services[,]”130 its K-6 Ojibwe immersion school,131 

  

                                                
126 Chickasaw Nation, 2013 WL 3809177, at *10. 
127 Id. at *11. 
128 In re Otter Tail Power Co., 116 F.3d 1207, 1216 n.9 (8th Cir. 1997) (“[T]he 

ability of an Indian Tribe to generate revenues is vital to Tribal interests—and thus 

an area of heightened sovereignty—because such revenues are necessary for the 

provision of tribal services.” (emphasis added)); see also Kiowa Tribe, 523 U.S. at 

760 (refusing to confine tribal sovereign immunity to “governmental” rather than 

“commercial” activities of tribe). 
129 P.04.16.13, App.010. 
130 Id.  
131 The Saginaw Chippewa Indian Tribe of Michigan, Saginaw Chippewa 

Academy, Sagchip, http://www.sagchip.org/education/SCA/index.htm (last visited 

Sept. 15, 2013). 
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its tribal college,132 its elder-care facility,133 and every other governmental program 

of the Tribe.  

i. The Tribe’s regulation of employment at the Casino is an 

attribute of its treaty right to exclude nonmembers from 

its reservation. 

 

The Treaties of 1855 and 1864134 created the permanent Isabella Reservation 

for the “exclusive use, ownership, and occupancy” of the Tribe.135 At trial, the 

Tribe offered unrebutted evidence—over the objections of the Union and Board, 136 

at times improperly sustained by the Administrative Law Judge137—demonstrating 

the tribal signatories’ understanding that this language of the treaty protected the 

Tribe’s right to exclude nonmembers from the Reservation.138  

The Tribe’s expert in federal Indian policy confirmed that the Treaties’ 

establishment of the Reservation included the inherent and treaty-protected right to 

                                                
132 Saginaw Chippewa Tribal College, Saginaw Chippewa Tribal College: 

Zaaginoong G’chi’akinoomaagegamig, Sagchip, http://www.sagchip.edu (last 

visited Sept. 15, 2013). 
133 The Saginaw Chippewa Indian Tribe of Michigan, Andahwod Continuing Care 

Community & Elder Services, Sagchip, http://www.sagchip.org/senior/index.htm 

(last visited Sept. 15, 2013). 
134 R-2, App.035-39; R-3, App.040-43. 
135 R-3, App.040.  
136 E.g. T.32:16-22, App.266; id. at 22:5-6, App.261. 
137 E.g., id. at 29:6-29:18, App.263; id. at 75:14-20, App.271. 
138 Id. at 32:2-15, App.216; R-4 at ¶¶23-26, App.161-62. 
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exclude nonmembers.139 Throughout the treaty-making period, tribal leaders 

regarded their treaty power of exclusion as “a right to be protected[,]”140 and 

exercised that right by asking federal officials to remove unwanted persons from 

their lands.141 The Tribe further demonstrated that with respect to the treaty right to 

exclude—and all other rights reserved by the Treaties—the signatories to the 1855 

and 1864 Treaties would have understood the United States to have promised that 

the rights would survive indefinitely. “[T]hey thought they would have this 

reservation in perpetuity. Forever. It was to be a permanent homeland.”142  

The Board did not offer any contrary evidence, or even proffer any alternate 

understanding of the Treaties—Indian or otherwise. In fact, Judge Rosas agreed 

that the 1855 Treaty “affirmed the rights of the predecessor Tribe to the exclusive 

use, ownership, occupancy, and self-governance of a permanent homeland[,]”143 

and recognized the Tribe’s right “to exclude non-Indians from their lands[,]” 

including the trust property upon which the Casino is located.144 He acknowledged 

                                                
139 T.76:19-77:5, App.272-73; id. at 77:15-78:2, App.273-74. 
140 Id. at 83:19-84:9, App.277-78. 
141 Id. at 94:3-6, App.279; id. at 77:2-9, App.273; id. at 94:3-10, App.279; R-4 at 

¶¶23-24, App.161-62. Accord R-5, App.188-89.  
142 T.29:23-25, App.263; accord id. at 81:24-82:1, App.225-26; R-4 at ¶21, 

App.161; R-5, App.189.  
143 P.04.16.13, App.009. 
144 Id. 
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that the Tribe’s treaty experts offered undisputed testimony that “credibly 

explained” how the Bands that are the historical predecessors of the Tribe would 

have understood how the Treaties of 1855 and 1864 “related to their sovereign 

rights.”145 The Board adopted that analysis in its entirety.146  

Yet the Board nevertheless asserted jurisdiction over the Casino in 

contravention of these rights because, in its view, neither the 1855 nor the 1864 

Treaties “even remotely addresses the future application of Federal regulatory laws 

to the predecessor Tribe’s business operations involving non-Indian employees.”147 

Rather, it held the “general right of exclusion is insufficient to bar application of 

the Act.”148 It would be a prescient negotiator indeed who could have, in the 

nineteenth-century, predicted the development of federal labor law, the 

establishment of the National Labor Relations Board, and that body’s decision to 

reverse 30 years of its own precedent to require, nearly two centuries after treaty 

negotiations concluded, that a tribe bargain for a “specific” treaty right to govern 

its employment relationships. Of course, the law does not require such divination 

or such specificity.  

The Tribe does not need a “specific” treaty right to be free from the Act 

                                                
145 Id. at App.009-10 n.8. 
146 Id.  
147 Id. at App.009. 
148 Id. at App.013. 
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because that protection is implicitly reserved by the Tribe’s “general” right to 

exclude. 149 The Treaty does not limit which nonmembers the Tribe may exclude 

from the Reservation. Just as the Tribe exercised the general right to exclude a 

particular Federal agent and a particular missionary from its reservation when 

those individuals acted to undermine the interests of the Tribe and its members,150 

the Tribe reserved in perpetuity the right to block Unions from using the Tribe’s 

land to organize Tribal employees at the Tribe’s on-reservation Casino in 

contravention of tribal policy.151 It similarly reserved the right to suspend or 

discharge employees who violate the Tribe’s policies and procedures—particularly 

those employees like Ms. Lewis who work on the Tribe’s trust land, where tribal 

power is at its height.152  

Further, the Tribe’s “general” treaty right to exclude “necessarily includes 

the lesser power to place conditions on entry, on continued presence, or on 

reservation conduct[.]”153 Just as the Supreme Court has held that a treaty right to 

                                                
149 Winters, 207 U.S. at 577 (“[I]t cannot be supposed that the Indians were alert to 

exclude by formal words every inference which might militate against or defeat the 

declared purpose of themselves and the government[.]”); Winans, 198 U.S. at 381. 
150 Id. 
151 T.81:11-13, App.275; id. at 84:14-19, App.278. 
152 Strate v. A-1 Contractors, 520 U.S. 438, 454 (1997) (“We ‘can readily agree,’ 

in accord with Montana, that tribes retain considerable control over nonmember 

conduct on tribal land.” (quoting Montana, 450 U.S. at 557). 
153 Merrion, 455 U.S. at 144. 
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exclude nonmembers “necessarily includes”154 the power to tax nonmembers’ on-

reservation activity even though the treaty did not say anything about taxation, the 

Tribe’s right to exclude nonmembers from the Casino necessarily includes the 

power to condition a person’s employment and continued presence on the 

Reservation to work at the Casino on adherence to the Tribe’s law and policies. 

That is precisely the reserved power the Tribe exercised when it “promulgated and 

implemented its no-solicitation policy by formal action of the Tribal Council[,]”155 

and then enforced that Policy when it was violated.  

ii. The Tribe’s regulation of employment at the Casino is an 

attribute of its treaty-protected and inherent rights to 

govern itself, regulate internal affairs, and manage its own 

economic resources. 

 

At trial, the Tribe demonstrated that the signatories to the 1855 and 1864 

Treaties would have understood that the United States promised that the tribal 

parties would retain the right of self-governance.156 Its expert in federal Indian 

policy testified: 

  

                                                
154 Id. 
155 P.04.16.13, App.011; GC-19 ¶4, App.203. 
156 T.29:20-30:8, App.263-64 (describing the implicit recognition of sovereignty in 

the act of treaty-making); id. at 30:13-18, App.264 (describing the Chippewa 

understanding that the Treaties would enable them to rely on their retained 

sovereignty to control the use of Reservation lands); id. at 76:4-14, App.272. 
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Mr. Szotkowski [for the Tribe]: Did the 1855 treaty establishing the 

Saginaw Reservation contain rights going to the sovereignty of the 

Saginaw tribe? 

 

Professor Bowes: Just by its nature. I mean the treaty as a recognition 

of that sovereignty, yes. . . . [T]he simple act of treaty making was in 

and of itself a recognition of sovereignty.  

 

Q: And would those treaty rights have included rights to self-

government?  

 

A: Without a doubt.157 

 

Professor Bowes confirmed that the Indian signatories would have 

understood that the language of the 1855 Treaty describing land “withdrawn from 

sale, for the benefit of said Indians”158 created the reservation and protected the 

Tribe’s right to manage its affairs within its territory in perpetuity.159  

Moreover, the Supreme Court’s Indian-law jurisprudence makes clear that 

aside from treaty-guaranteed rights, “Indian tribes retain attributes of sovereignty 

over both their members and their territory to the extent that sovereignty has not 

been withdrawn by federal statute or treaty.”160 Over a century of Supreme Court 

                                                
157 T.76:4-14, App.272. 
158 R-2 Art.1, App.035. 
159 T.81:24-82:1, App.275-276. 
160 Iowa Mut. Ins. Co., 480 U.S. at 14; see also, e.g., Merrion, 455 U.S. 130; 

Wheeler, 435 U.S. at 323 (1978); United States v. Mazurie, 419 U.S. 544 (1975); 

McClanahan 411 U.S. 164; Worcester, 31 U.S. (6 Pet.) 515; Pueblo of San Juan, 

276 F.3d at 1195 (“Where tribal sovereignty is at stake, the Supreme Court has 
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precedent establishes that these retained rights include a tribe’s right to govern 

itself.161 This right of self-governance extends throughout a tribe’s territory,162 and 

affords tribes the power “to undertake and regulate economic activity within the 

reservation.”163 Regardless of the terms of a tribe’s treaty (and even if a tribe does 

not have treaty rights), courts recognize tribes’ power to manage economic 

resources within their reservations,164 and to enact and enforce their own laws165—

including employment laws.  

At the Casino, these abstract rights of self-governance and self-

determination are immediate and concrete. As one tribal elder explained, “Being a 

                                                

cautioned that ‘we tread lightly in the absence of clear indications of legislative 

intent.’” (quoting Santa Clara Pueblo 436 U.S. at 60). 
161 Santa Clara Pueblo, 436 U.S. at 55 (citing cases from 1832 to 1978). 
162 Iowa Mut. Ins., 480 U.S. at 18 (“Tribal authority over the activities of non-

Indians on reservation lands is an important part of tribal sovereignty.”); Mazurie, 

419 U.S. at 558 (“The cases in this Court have consistently guarded the authority 

of Indian governments over their reservations.”).  
163 New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 335 (1983). 
164 E.g., Merrion, 455 U.S. at 137 (“The power to tax is an essential attribute of 

Indian sovereignty . . . . [I]t derives from the tribe’s general authority, as sovereign, 

to control economic activity within its jurisdiction . . . .”); Pueblo of San Juan, 276 

F.3d at 1192–93 (“In addition to broad authority over intramural matters such as 

membership, tribes retain sovereign authority to regulate economic activity within 

their own territory[.]”); Eastern Band of Cherokee Indians v. North Carolina 

Wildlife Res. Comm’n, 588 F.2d 75, 78–79 (4th Cir. 1978) (holding that state 

regulation must yield to tribal stream-stocking and licensing of non-Indian 

fisherman on reservation because of the tribe’s interest in managing its economic 

resources). 
165 Santa Clara Pueblo, 436 U.S. at 55-56. 
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Native American person places you in a different situation in regards to living in a 

non-native world. You have to understand your past to know what your political 

status is in the contemporary world.”166 Because the days of tar-paper shacks are 

not far from tribal members’ memory, the Tribe well recognizes the “tremendous 

socio-economic change”167 that governmental gaming brought to the Isabella 

Reservation and exercises its sovereign rights to protect that change. The Tribal 

Council has “developed policies that are a direct reflection of their cultural values 

and the heritage of their community,” including “in the policy documents that the 

employees . . . have to abide.”168  

Thus, when it enacted the No-Solicitation Policy, the Tribe’s governing 

body expressed its governmental objective to foster a work environment with “the 

utmost productivity and with minimal interruptions.”169 When it enforced the 

Policy, the Tribe again furthered this governmental objective. And those decisions 

built on the Tribe’s long-expressed governmental decision to regulate on-

reservation “conduct that threatens the political integrity [or] economic security” of 

the Tribe.170 As the Tribe’s expert testified, by regulating employment—including 

                                                
166 GC-20 18:19-22. App.212. 
167 Id. at 164:25 – 165:1.App.250-51. 
168 Id. at 44:11-16. App.215. 
169 R-9, App.152. 
170 R-6, App.147. 
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employees’ solicitation—at the Casino, the Tribal Council has exercised the 

Tribe’s treaty-reserved and inherent sovereign rights to govern itself, regulate 

internal affairs, and manage its most important economic resource—its Casino.171  

3. The Board has overstepped its statutory bounds by applying the 

Act to abrogate the Tribe’s sovereign and treaty-protected 

rights without express congressional authorization. 

 

As the Board acknowledges, the Tribe has conclusively established its treaty 

rights to “the exclusive use, ownership, occupancy, and self-governance of a 

permanent homeland[,]”172 including the Isabella Reservation. A Court may find 

that Congress abrogated these rights by statute, but only if there is evidence that 

“Congress actually considered the conflict between”173 the statute and the Tribe’s 

sovereign rights “and chose to resolve that conflict by abrogating the treaty”174 and 

other sovereign rights.175 The Board has not proffered any such evidence; indeed 

none exists. 

  

                                                
171 T.84:14-22, App.278. 
172 P.04.16.13, App.009. 
173 Dion, 476 U.S. at 740 (emphasis added). 
174 Id. (emphasis added). 
175 Pueblo of San Juan, 276 F.3d at 1195. 
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a. The Board’s application of the Act abrogates the Tribe’s 

treaty-protected and inherent sovereign rights. 

 

From the initial Charge to the resulting Decision and Order of the Board, 

applying of the Act to the Casino is fundamentally incompatible with retained 

treaty rights and inherent sovereign rights that the Tribe has exercised from the 

1900s to present-day. The Board took issue with the Tribe’s Policy, but that Policy 

is a modern-day exercise of the Tribe’s treaty and inherent rights to govern itself, 

regulate internal affairs, and manage its own economic resources as it sees fit.176 

By conditioning employment within the Reservation on compliance with the 

Policy, the Tribe squarely exercised its power to condition conduct within the 

Reservation—a lesser-included right that is part and parcel of the Tribe’s right to 

exclude.177  

Further, in acting on the instant complaint, the Board has allowed a private 

claimant to call the Tribe to answer in an adjudicatory proceeding before the 

Board.178 The Board’s attempt to order the Tribe to “cease and desist from . . . 

[m]aintaining and enforcing [its] no-solicitation rule”179 stands directly at odds 

                                                
176 See Iowa Mut. Ins. Co., 480 U.S. at 14; Merrion, 455 U.S. at 144-45; Montana, 

450 U.S. at 558-59; Pueblo of San Juan, 276 F.3d at 1192-93.  
177 See Merrion, 455 U.S. at 144–45; Bourland, 508 U.S. at 688;, 450 U.S. at 558–

59; Donovan v. Navajo Forest Prods. Indus., 692 F.2d 709, 713 (10th Cir. 1982). 
178 29 U.S.C. § 160 (2012).  
179 P.04.16.13, App.007. 
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with the Tribe’s treaty and sovereign rights to govern itself, control its resources, 

and condition nonmember presence in the Reservation on trust land.180 Its attempt 

to order the Tribe to “cease and desist from” suspending or discharging an 

employee who violates the Policy, and to instead compel the Tribe to offer to 

reinstate that employee181 abrogates each of these rights and disregards the Tribe’s 

“ultimate power to oust the non-Indian” who refuses to comply with its conditions 

of continued presence.182 And its purported award of back pay183 stands in direct 

contravention of all of these rights and the Tribe’s authority to control an essential 

economic resource—its treasury. From start to finish, the Board’s decision in this 

case is directly at odds with the Tribe’s exercise of its retained treaty and sovereign 

rights. 

But this case also raises broader questions. For example, if the Board can 

enforce this Order against the Tribe, can it also compel the Tribe to allow 

governmental employees at its Casino to strike even though such a specter would 

wholly undermine the Tribe’s right to govern its relationship with employees on its 

                                                
180 Iowa Mut. Ins. Co., 480 U.S. at 14; Merrion, 455 U.S. at 144-45; Navajo Forest 

Prods. Indus., 692 F.2d at 712; Pueblo of San Juan, 276 F.3d at 1192-93 (“In 

addition to broad authority over intramural matters such as membership, tribes 

retain sovereign authority to regulate economic activity within their own 

territory[.]”). 
181 P.04.16.13, App.007. 
182 Merrion, 455 U.S. at 144 (emphasis in original). 
183 P.04.16.13, App.007. 
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land, and would seriously threaten the Tribe’s ability to provide essential 

governmental services? If the Act applies to the Tribe, can the Board also interfere 

with the Tribe’s authority to require Indian preference in employment even though 

that is a well-established Tribal power? And if it applies to the Tribe, might the Act 

displace all Tribal policies governing its employment relationships, including its 

established grievance procedures, even though these policies are each 

governmental decisions exercising the Tribe’s treaty rights to self-governance and 

to exclude, and inherent rights to govern and manage economic resources? And 

may it do all of this even though Congress never expressly required the Tribe to 

bargain for the application of its own laws and policies throughout its territory? 

The breadth and intrusion of the Act caution that the Board cannot apply the Act to 

tribes without directly abrogating protected treaty and sovereign rights. 

b. The Board lacks clear and plain congressional authorization 

to abrogate the Tribe’s treaty and sovereign rights. 

 

The Court may only allow this abrogation if it finds “clear and plain”184 

evidence that Congress determined that the Act should abrogate these rights. But 

                                                
184 E.g., Mille Lacs Band of Chippewa, 526 U.S. at 202 (internal citation omitted); 

accord Bourland, 508 U.S. 679, 703 (1993); Citizen Band Potawatomi Tribe of 

Oklahoma, 498 U.S. at 509; Dion, 476 U.S. at 738; Solem v. Bartlett, 465 U.S. 

463, 470 (1984); Washington State Commercial Passenger Fishing Vessel Ass’n, 

443 U.S. at 690; Santa Clara Pueblo, 436 U.S. at 58; Bryan, 426 U.S. at 392; 

Menominee Tribe of Indians, 391 U.S. at 412-13; Lone Wolf v. Hitchcock, 187 U.S. 

553, 556 (1903); Memphis Biofuels, LLC v. Chickasaw Nation Industries, Inc., 585 

F.3d 917, 920-91 (6th Cir. 2009); Naftaly, 452 F.3d at 527. 
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there is no “evidence that Congress actually considered the conflict between its 

intended action on the one hand and Indian treaty rights on the other, let alone 

chose to resolve any conflict by abrogating the treaty[.]”185 In fact, the legislative 

history of the Act lacks any mention of Indian tribes at all.186  

C. Constitutional law confirms that the Board may not apply the Act 

to the Tribe without express congressional authorization.  

 

The Board argues that this result just cannot be because if it must follow the 

reserved-rights doctrine and the Indian-law canons, as the Supreme Court has 

directed, then “the enforcement of nearly all generally applicable Federal laws 

would be nullified when applied to any Tribe which has signed a treaty containing 

an exclusion provision.”187 Not so. The Board’s bête noir ignores that the Indian-

law canons only affect statutes like the Act that directly infringe on tribal sovereign 

rights. The canons require case-by-case analysis, but the Tribe is not aware of any 

other federal statute that purports to compel a tribe to allow private actors to enter 

onto and remain on the tribe’s property even while they hold hostage the 

governmental enterprise responsible for funding 90% of the Tribe’s governmental 

                                                
185 Dion, 476 U.S. at 738-40.  
186 San Manuel, 341 N.L.R.B. at 1063. 
187 P.04.16.13, App.014. See also Chickasaw Nation, 2013 WL 3809177, at *6 

(same). 
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programs.188 This Court can only adopt the Board’s arguments in this case by 

ignoring over 300 years of intergovernmental relationships with tribes and nearly 

200 years of Supreme Court precedent protecting those relationships. 

The Board reached its decision by “balanc[ing] its interest in effectuating the 

policies of the Act with the need to accommodate the unique status of Indians in 

our society.”189 But the Board’s unfamiliarity with Indian law and inattention to 

IGRA leaves its decision as balanced as a two-legged stool.  

1. An agency may not exceed its constitutionally designated 

authority—even if it thinks it has good reason to do so. 

 

Separation-of-powers principles mandate that where an agency lacks 

statutory authority, “we simply cannot accept an argument that the [agency] may 

nevertheless take action which it thinks will best effectuate a federal policy. An 

agency may not confer power upon itself.”190 Thus, as in cases concerning state 

regulation, an agency’s protest that it “cannot help but pre-empt” Tribal law cannot  

  

                                                
188 E.g., Lechmere, Inc. v. N.L.R.B., 502 U.S. 527, 532 (1992) (“[T]he NLRA may, 

in certain limited circumstances, restrict an employer’s right to exclude 

nonemployee union organizers from his property.”); id. at 537 (as to employee 

activities, the Board properly “balance[s] the conflicting interests of employees to 

receive information on self-organization on the company’s property . . . with the 

employer’s right to control the use of his property.”); 29 U.S.C. § 163 (“Right to 

strike preserved”).  
189 P.04.16.13, App.014. 
190 Louisiana Pub. Serv. Comm’n, 476 U.S. at 374-75. 
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stand where, as here, Congress has not actually allowed that preemption.191  

2. The Board’s assertion of jurisdiction improperly prioritizes its 

enabling statute as “supreme” over coequal federal statutes and 

treaties and violates separation-of-powers principles. 

 

The Supreme Court has oft repeated that it is Congress that has plenary 

power over Indian affairs—not executive agencies and not the courts.192 The 

Supreme Court safeguards the Constitution’s textual commitment of Indian affairs 

to the legislative branch193 by requiring that Congress make express any legislative 

prerogative to abrogate inherent sovereign and treaty-protected rights. Within this 

constitutional system, “[t]he hydraulic pressure inherent within each of the separate 

Branches to exceed the outer limits of its power, even to accomplish desirable 

objectives, must be resisted.”194 Congress has not delegated its responsibility for 

Indian affairs to the Board,195 and the Board’s assertion of jurisdiction at the 

expense of the Constitution’s textual commitment of Indian affairs to Congress 

“violates the rule of separation of powers by usurping a necessary power of another 

                                                
191 See id. at 375. 
192 E.g., Santa Clara Pueblo, 436 U.S. at 56 (citing Talton v. Mayes, 163 U.S. 376, 

384 (1896); United States v. Kagama, 118 U.S. 375, 381-82 (1886)). 
193 U.S. Const. art. I, § 8, cl. 3 (the Commerce Clause); U.S. Const. art. II, § 2, cl. 2 

(the Treaty Clause); Worcester, 31 U.S. (6 Pet.) at 559. 
194 I.N.S. v. Chadha, 462 U.S. 919, 951 (1983). 
195 Cf., Mistretta v. United States, 488 U.S. 361 (1989). 
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branch[.]”196 If Congress wants the Act to apply to tribes, it knows how to say so, 

but without its “say-so,” the Board must yield.197  

3. Familiar rules of statutory construction direct this Court to 

harmonize the coequal federal statutes and treaties at issue in 

here by holding that the Act does not apply to the Tribe. 

 

According to the Board, the Tribe’s Treaties are “insufficient to bar 

application of federal law,”198 but the Treaties are federal law. They, like the Act, 

are all “the supreme law of the land.”199 Unlike the Board, this Court is “not at 

liberty to pick and choose among congressional enactments, and when two statutes 

are capable of co-existence, it is the duty of the courts, absent a clearly expressed 

congressional intention to the contrary, to regard each as effective.”200 It must, if 

possible, give full effect to the Act and IGRA and the Tribe’s Treaties.201  

                                                
196 Chadha v. Immigration & Naturalization Serv., 634 F.2d 408, 421 (9th Cir. 

1980) aff’d sub nom. Chadha, 462 U.S. 919 (1983); see also The Federalist No. 47 

(James Madison) (“The accumulation of all powers, legislative, executive, and 

judiciary, in the same hands, whether of one, a few, or many, and whether 

hereditary, self[-]appointed, or elective, may justly be pronounced the very 

definition of tyranny.”).  
197 See McCulloch, 372 U.S. at 21-22 (rejecting Board jurisdiction over alien 

seamen and directing that in light of the “highly charged international 

circumstances” of the case, the Board’s “arguments should be directed to the 

Congress rather than to us.”). 
198 P.04.16.13, App.013. 
199 U.S. Const. art. VI, cl. 2. 
200 Morton v. Mancari, 417 U. S. 535, 551 (1974). 
201 Watt v. Alaska, 451 U.S. 259, 267 (1981); Cook v. United States, 288 U.S. 102, 

120 (1933) (“[a] treaty,” like a statute, “will not be deemed to have been abrogated 

or modified by a later statute unless such purpose on the part of Congress has been 
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a. IGRA, the later-enacted statute, prevails in any conflict with 

the Act. 

 

Before Congress enacted IGRA, the Senate Select Committee on Indian 

Affairs considered competing bills, including one that “would preempt nearly 

every authority currently exercised by the tribes, including . . . employment of 

personnel. . . .”202 The Select Committee rejected that approach in favor of “a far 

stronger role to be played by the governments of the Indian tribes[,]” and 

recommended a bill that “opted for continued tribal control,”203 and was the basis 

for the bill enacted as IGRA the following year. Congress did this with full 

understanding that  

“[w]hen this body has chosen to restrict the reserved sovereign rights 

of tribes, the courts have ruled that such abrogations of tribal rights 

must have been done expressly and unambiguously. . . . [T]he Indian 

gaming regulatory act should not be construed, either inside or outside 

the field of gaming, as a derogation of the tribes’ right to govern 

themselves and to attain economic self-sufficiency.”204  

 

Moreover, while the Act addresses the general subject of federal labor law, 

Congress enacted IGRA to “promot[e . . .] tribal economic development, self-

                                                

clearly expressed”). 
202 S. Rep. No. 99-493, at 2 (1986) (emphasis added). 
203 Id. 
204 134 Cong. Rec. 24,027-28 (1988) (transcribing the statement of IGRA sponsor, 

Sen. Evans and cosponsor Sen. Inouye’s agreement). 
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sufficiency, and strong tribal governments[.]”205 It expressly tied tribal gaming to 

tribal governance,206 and directs that tribes must regulate certain employment 

decisions at their casinos,207 and made clear that “Indian tribes have the exclusive 

right to regulate gaming activity on Indian lands.”208 

Axiomatic canons of statutory construction209 direct that in any conflict 

between the Act and IGRA, the tie goes to the later, more specific statute—in this 

case, IGRA. So in questions of Casino governance and employment at Indian-

gaming establishments, IGRA controls. And IGRA unambiguously preserves all 

sovereign and treaty-protected rights reserved to tribes.  

b. The Court must presume that Congress knew the clear-and-

plain abrogation rule when it passed the Act. 

 

 “[N]ot every silence is pregnant. . . . An inference drawn from 

congressional silence certainly cannot be credited when it is contrary to all other 

textual and contextual evidence of congressional intent.”210 But that is precisely the 

result the Board seeks. This Court must “presume” that the Congress that passed 

                                                
205 25 U.S.C. § 2702(1). 
206 25 U.S.C. § 2710(b)(2)(B); id. at §§ 2702(1) and (3). 
207 Id. § 2710. 
208 25 U.S.C. § 2701(5). 
209 E.g., United States v. Estate of Romani, 523 U.S. 517, 532 (1998). 
210 Burns v. United States, 501 U.S. 129, 136 (1991) (internal quotation omitted). 
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the Act was “thoroughly familiar with” Supreme Court decisions.211 For over a 

century after the Act’s passage, the Supreme Court repeated that if Congress 

wanted to abrogate tribal treaty and sovereign rights, it could only do so if it made 

that intention “clear and plain[.]”212 And Congress has indeed made clear-and-plain 

expressions when it believed such abrogation was appropriate.213 That is, Congress 

“knew how to” abrogate rights “when it chose to do so[,]”214 so its choice not to 

use such language in the Act demonstrates that Congress did not intend the Act 

would abrogate tribal rights. Any contrary conclusion would disregard Congress’ 

knowledge of federal law and the Supreme Court’s recognition that Congress does 

not abrogate treaties in “a backhanded way[.]”215 

c. Because it is possible to harmonize the Act, IGRA, and the 

Treaties, the Court must do so. 

 

A court “must read [all pertinent] statutes to give effect to each if [it] can do 

so while preserving their sense and purpose.”216 The only way to give effect to the 

                                                
211 North Star Steel Co. v. Thomas, 515 U.S. 29, 34 (1995) (emphasis added). 
212 Dion, 476 U.S. at 738-39 (citing decisions announced from 1876 through 1979). 
213 E.g., South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343-58 (1998) 

(describing evidence of legislative intent to diminish reservation boundaries); 

Federal Power Commission v. Tuscarora Indian Nation, 362 U.S. 99, 118 (1960) 

(same concerning application of Federal Power Act to tribes). 
214 Central Bank of Denver, N.A. v. First Interstate Bank, 511 U.S. 164, 176-77 

(1994).  
215 Dion, 476 U.S. at 739 (quoting Menominee Tribe of Indians, 391 U.S. at 412). 
216 Watt, 451 U.S. at 267; see also National Ass’n of Home Builders v. Defenders 

of Wildlife, 551 U.S. 644, 662 (2007); Pittsburgh & Lake Erie R. Co. v. Railway 
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Act, IGRA, and the Treaties is to hold that the Act does not apply to the Tribe. 

Suppose that the Court agrees with the Board that the Act should apply to the 

Casino. Then, the Tribe must allow union representatives to solicit at the Casino (in 

contravention of the treaty right to exclude), must allow employees to strike (in 

contravention of the treaty right to govern itself), and may not require Casino 

employees to follow policies adopted by the Tribal Council and applied to the 

Tribe’s trust land (in contravention of both treaty rights and the express direction 

of IGRA). The Court can only accept the Board’s argument by gutting the Treaties 

and tossing IGRA out with the bath water.  

 But suppose the Court agrees that the Act does not apply to Tribes. Then, the 

Tribe retains the treaty rights to govern itself and to exclude nonmembers, and the 

Tribe may still regulate employment at the Casino as IGRA requires, but the Board 

loses no power. Even if the Act does not apply to Tribes, the Board can still fulfill 

its statutory purpose, promote the policies of the Act, and effectuate federal labor 

law among private employers in interstate commerce—the bulk of the Board’s 

docket. In fact, for decades, the Board took just such a view of its own authority,217 

enforcing federal labor law without ever having to tread on IGRA, treaties, or other 

tribal rights. The Board’s sua sponte wrong turned and placed its own mission on a 

                                                

Labor Executives’ Ass’n, 491 U.S. 490, 510 (1989). 
217 See Fort Apache Timber Co., 226 N.L.R.B. at 506.  
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crash-course with tribal rights and federal law, but this Court is obliged to respect 

the supremacy of IGRA, treaties, and the Act.  

d. Refusing to apply the Act to the Tribe avoids grave 

constitutional questions. 

 

Under the constitutional-avoidance doctrine, courts must construe statutes, 

“if fairly possible, so as to avoid not only the conclusion that it is unconstitutional, 

but also grave doubts upon that score.”218 The Board’s presumption that a federal 

agency can apply one supreme law of the land to the derogation of others219 and 

can exercise powers textually committed to Congress without even a whispered 

delegation of that power220 raises just such a grave constitutional concerns. The 

Tribe’s construction is the most sound constitutional resolution221 because, by 

following both Indian law and traditional canons of construction, it leaves the 

Congressional power over Indian affairs intact and rebalances IGRA, the Act, and 

the Treaties as coequal law as the Constitution requires.  

 

                                                
218 United States v. Jin Fuey Moy, 241 U.S. 394, 401 (1916); see also Almendarez-

Torres v. United States, 523 U.S. 224, 237-38 (1998); Jones v. United States, 529 

U.S. 848, 857 (2000).  
219 Contra U.S. Const. art. VI, cl. 2.  
220 Contra id. at art. I, § 8, cl. 3; Louisiana Pub. Serv. Comm’n, 476 U.S. at 374-75. 
221 Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 347 (1936) (Brandeis, J., 

concurring) (“[I]f a case can be decided upon two grounds, one involving a 

constitutional question, the other a question of statutory construction or general 

law, the Court will decide only the latter.”). 
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D. San Manuel cannot—and should not—trump the Supreme Court. 

 

The Board still reached the result contrary to Indian-law, canons of statutory 

construction, and the very Constitution of the United States because it felt it was 

bound to follow its San Manuel decision,222 but San Manuel is neither controlling 

nor persuasive. The Court should refuse the Board’s invitation to adopt bad law. 

1. San Manuel does not control this court. 

 

When it was before the Board, the Tribe relied on the mountain of Supreme 

Court precedent that control this case, and specifically directed the Board to 10th 

Circuit decisions that properly applied that controlling law to forbid the Board 

from asserting jurisdiction over tribes.223 But the Board elevated its own precedent 

over Supreme Court precedent, reasoning that it “must adhere to applicable case 

law which neither the Board nor Supreme Court have reversed[,]” such that “the 

instant complaint must be analyzed by the framework set forth in San Manuel.”224 

That the Supreme Court has not yet addressed the San Manuel decision is of 

no matter—that Court has time and again reaffirmed that treaty rights (which were 

not at issue in San Manuel225) and inherent sovereign rights may not be abrogated 

                                                
222 P.04.16.13, App.012-13. 
223 See Dobbs, 600 F.3d at 1284 (citing San Juan, 276 F.3d at 1200 and Navajo 

Forest Prod. Indus., 692 F.2d at 71-12). 
224 Id.  
225 San Manuel, 475 F.3d at 1306 (2007). 
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without a clear-and-plain statement of Congress.226 And this Court has continued to 

follow the Supreme Court’s clear-and-plain standard even after the Board’s San 

Manuel decision.227 Because this Court reviews the Board’s decision de novo,228 it 

is not bound to repeat the Board’s mistakes.  

2. San Manuel is not persuasive. 

 

The Board’s San Manuel decision proceeds from a skewed starting point to 

apply false distinctions at odds with the considered judgment of Congress and the 

Supreme Court. It is not persuasive. 

a. The San Manuel “test” does not correctly state Supreme 

Court precedent. 

 

In San Manuel, the Board decided to “adopt a new approach[,]” 229 and 

without any reference to the canons of Indian law, it inverted the Supreme Court’s 

“clear and plain” rule to create a new rule that is precisely backward. Under the 

Board’s “new approach,” it reasons that because the Act does not specifically 

address tribes, it “does not preclude the Board’s assertion of jurisdiction” over 

tribes.230 To paraphrase the Supreme Court’s response to a state’s similar refusal to 

                                                
226 Dion, 476 U.S. at 738-40; Mille Lacs Band of Chippewa, 526 U.S. at 202.  
227 Chickasaw Nation Industries, Inc., 585 F.3d at 920–21 (citing Citizen Band 

Potawatomi Tribe of Okla., 498 U.S. at 509; Santa Clara Pueblo, 436 U.S. at 58). 
228 Good Shepherd Home, Inc., 145 F.3d at 816. 
229 Id. at 1057. 
230 Id. at 1059 (emphasis added); see also P.04.16.13, App.014. 
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apply Indian-law canons, “that is simply not the law.”231 

From this incorrect starting point, the Board then asked “whether Federal 

Indian policy requires that the Board decline jurisdiction.”232 But to answer this 

question, the Board did not rely on Supreme Court holdings, Congressional intent, 

or even executive-branch policy—which each emphasize the importance of tribal 

sovereignty and the rights of tribal employers.233 Instead, it relied on a single line 

of dictum about the rights of individual Indians and scattered lower-court 

extensions of that dictum to Indian tribes.  

In Federal Power Commission v. Tuscarora Indian Nation,234 the Supreme 

Court addressed whether the Federal Power Act authorized condemnation of off-

reservation fee land owned by a tribe.235 To reach its holding, the Supreme Court 

applied its typical clear-and-plain analysis, and found evidence that Congress 

intended that the Federal Power Act apply to tribes because it “specifically defines 

and treats with lands occupied by Indians[.]”236 In analogizing to other statutes, the 

                                                
231 Cabazon Band, 480 U.S. at 216 n.18 (quoting White Mountain Apache Tribe, 

448 U.S. at 151) (internal alteration omitted). 
232 P.04.16.13, App.014 (emphasis in original). 
233 See supra, § II(B)(2). 
234 362 U.S. 99 (1960). 
235 Id. at 115. 
236 Id. at 118.  
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Court did not include the Act as an example of a statute that applies to tribes.237  

But the Court also noted in Tuscarora (in a statement not essential or even 

relevant to its holding)238 that “it is now well settled by many decisions of this 

Court that a general statute in terms applying to all persons includes Indians and 

their property interests.”239 The “many decisions” the Court relied on were three,240 

all of which “involved the taxation of individual Indians, not the inherent sovereign 

rights of tribes on reservations.”241 Just as the statement that U.S. laws are 

generally applicable to Michigan citizens does not address whether the same laws 

apply to the State of Michigan itself, the Supreme Court’s statement that laws are 

generally applicable to individual Indians does not address whether the same laws 

apply to Indian tribes.  

                                                
237 Id. at 116-17. 
238 San Manuel, 475 F.3d at 1311 (“Tuscarora’s statement is of uncertain 

significance, and possibly dictum, given the particulars of that case.”); Reich v. 

Mashantucket Sand & Gravel, 95 F.3d 174, 177 (2d Cir. 1996) (same). 
239 Tuscarora, 362 U.S. at 116.  
240 Oklahoma Tax Comm’n v. United States, 319 U.S. 598 (1943) (state may 

impose inheritance tax on estate of tribal member); Superintendent of Five 

Civilized Tribes v. Comm’r of Internal Revenue, 295 U.S. 418 (1935) (federal tax 

laws apply to earnings of funds invested on behalf of individual tribe members); 

Choteau v. Burnet, 283 U.S. 691 (1931) (applying the Internal Revenue Code to 

individual Indians because “[t]he language of [the Code] subjects the income of 

‘every individual’ to tax” (emphasis added) (footnote omitted)).  
241 San Manuel, 341 N.L.R.B. at 1071 (Schaumber, dissenting). Similarly, in this 

Circuit, the only decision to ever rely on the Tuscarora passage did so to apply the 

Internal Revenue Code to an individual Indian. United States v. Brown, 824 F. 

Supp. 124, 126 (S.D. Ohio 1993). 
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In the over 50 years since the Court announced Tuscarora, no Justice of the 

Supreme Court has ever relied on this dictum. Instead, when it has described its 

Tuscarora holding, the Supreme Court twice did so with reference to the case’s 

follow-the-canons analysis, not the single-sentence dictum. 242 It explained that 

Tuscarora “reaffirmed” the Court’s reliance on the Indian-law canons and clear-

and-plain-statement rule.243  

But in Donovan v. Coeur d’Alene Tribal Farm,244 the 9th Circuit took what 

it also understood was dictum245 and ran with it because in precedent within that 

Circuit, that Court had “not adopted the proposition that Indian tribes are subject 

only to those laws of the United States expressly made applicable to them.”246 The 

9th Circuit went out of its way to invent judicial “exceptions” to try to shoehorn 

the dictum into the Supreme Court’s Indian-law decisions.247  

It is this Coeur d’Alene analysis (complete with invented exceptions and 

                                                
242 Oneida Cnty., N.Y. v. Oneida Indian Nation of New York State, 470 U.S. 226, 

248 n.21 (1985); Escondido Mut. Water Co. v. La Jolla, Rincon, San Pasqual, 

Pauma, and Pala Bands of Mission Indians, 466 U.S. 765, 786 (1984). 
243 Oneida Cnty., 470 U.S. at 248 n.21. 
244 751 F.2d 1113 (1985). 
245 Id. at 1115 (“The Farm may be correct when it argues that this language from 

Tuscarora is dictum, but it is dictum that has guided many of our decisions.”).  
246 Id. at 1116. Contra, e.g., Dion, 476 U.S. at 738-40; Mille Lacs Band of 

Chippewa, 526 U.S. at 202.  
247 Coeur d’Alene, 751 F.2d at 1116. 
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artificial extension of law concerning individual Indians to Indian tribes) that the 

Board adopted in San Manuel.248 

3. Even if San Manuel applied to this case, under that decision, the 

Board could not apply the Act to the Tribe. 

 

When the Board announced in San Manuel that it would rely on the 

Tuscarora-Couer d’Alene “test,” it assumed, without actually deciding, that the 

Act is a statute of general application. But the 10th Circuit looked closer: 

“Tuscarora does not control where, as here, the law is not generally 

applicable[.]”249 Indeed, because the Act expressly bars Board authority over 

sovereign governments,250 well-established canons of construction caution that 

tribes do not even fit within the Act’s circumscribed application. The Board is sure 

to argue that the Act’s exclusion of the “United States or any wholly owned 

Government corporation, or any Federal Reserve Bank, or any State or political 

subdivision thereof” does not by its terms reach Tribes, but “[i]n the context of 

Indian law, appeals to ‘plain language’ or ‘plain meaning’ must give way to canons 

of statutory construction peculiar to Indian law.”251 The Supreme Court has time 

                                                
248 San Manuel, 341 N.L.R.B. at 1060. 
249 Pueblo of San Juan, 276 F.3d at 1199. 
250 29 U.S.C. § 152. 
251 San Juan, 276 F.3d at 1196 (citing Reich v. Great Lakes Indian Fish & Wildlife 

Comm’n, 4 F.3d 490, 493-94 (7th Cir. 1993).  
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and again made clear that “statutes are to be construed liberally in favor of the 

Indians, with ambiguous provisions interpreted to their benefit.”252 Doing so here, 

“the proper inference from silence . . . is that the sovereign power . . . remains 

intact.”253 That is, “Congressional silence exempted Indian tribes from the National 

Labor Relations Act.”254 

Here too, interpreting the Act to exclude all governmental employers, 

including tribes, would harmonize the Act with the later-enacted IGRA. It simply 

does not make sense that Congress would, on the one hand, encourage Indian 

gaming as a means of “promoting . . . strong tribal governments[,]”255 and on the 

other issue a silent invitation to the Board to impose on tribal governments (the 

only entities that may own Indian casinos) restrictions that Congress recognized 

are antithetical to the needs of every other governmental employer.  

But assuming arguendo that this Court chose to follow the law of the Board 

and D.C. Circuit instead of the Supreme Court, then even under San Manuel, the 

Board could not apply the Act to the Tribe.256 Under that test, the statute may not 

                                                
252 Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985); see also South Carolina 

v. Catawba Indian Tribe, 476 U.S. 498, 506 (1986). 
253 Iowa Mut. Ins. Co., 480 U.S. at 18 (1987). 
254 Dobbs, 600 F.3d at 1284 (citing Pueblo of San Juan, 276 F.3d at 1200). 
255 25 U.S.C. § 2702(1). 
256 San Manuel, 341 N.L.R.B. at 1062 (“[W]e recognize the necessity of going 

beyond the general test of Tuscarora-Coeur d’Alene to examine the specific facts 

in each case to determine whether the assertion of jurisdiction over Indian tribes 
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be applied to a tribe if it would touch “exclusive rights of self-governance in purely 

intramural matters[,]” or “abrogate rights guaranteed by Indian treaties[,]” or if 

there is evidence that Congress intended to exempt Indians from application of the 

statute.257 Though it need only fall within one exception for the statute to fail, 

application of the NLRA against the Tribe meets each of these “exceptions.” 

First, as the 10th Circuit recognized, a “tribe’s sovereign status is directly 

related to its ability to generate revenues through the regulation of commercial 

activities on the reservation[,]” so matters affecting employment at the Casino “are 

indeed internal economic matters which directly affect a sovereign’s right of self-

government.”258 In fact, the Tribe has exercised its political power to govern this 

internal matter.259  

Second, unlike in the San Manuel case that concerned no treaty right,260 

applying the Act to the Tribe would abrogate its treaty rights to exclude 

nonmembers and condition their continued stay on the Isabella Reservation, and its 

reserved treaty right to govern itself.261  

                                                

will effectuate the purposes of the Act.”). 
257 Coeur d’Alene, 751 F.2d at 1116.  
258 N.L.R.B. v. Pueblo of San Juan, 280 F.3d 1278, 1286 (10th Cir. 2000) aff’d on 

reh’g en banc, 276 F.3d 1186 (10th Cir. 2002). 
259 See § supra, § II(B)(2). 
260 San Manuel, 341 N.L.R.B. at 1063. 
261 See supra §§ II(B)(2)(d); II(B)(3)(a), Cf. San Manuel, 341 N.L.R.B. at 1063 

(“[T]he Responded does not allege the existence of any treaties covering the 
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And finally, although the text of the Act and its legislative history are silent 

regarding the Act’s application to Indians, Congress passed the Indian 

Reorganization Act demonstrating congressional commitment to tribal self-

governance just a year before the Act.262 It is unlikely that Congress passed 

landmark legislation regarding tribal rights of self-government in 1934 just to sub 

silentio abrogate that very power the following year. Thus, the historical context of 

the Act suggests that if Congress intended anything with regard to Indians, it 

understood that the Act would not apply to tribes. San Manuel is not the law of this 

Circuit, but even if it were, it still would not allow the Board to apply the Act to 

the Tribe. 

  

                                                

tribe[.]”). 
262 Indian Reorganization Act, Pub. L. 73-383, 48 Stat. 984 (1934) (codified as 25 

U.S.C. §§ 461-479). 
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Conclusion 

 

It is exclusively Congress’s job to balance the Board’s interests in 

effectuating federal labor policy against the Tribe’s sovereign interest in self-

governance—not the Board’s.263 Because there is no evidence that Congress 

“actually considered the conflict between”264 the Act and the Tribe’s treaty and 

sovereign rights “and chose to resolve that conflict by abrogating the treaty”265 and 

other sovereign rights,266 the Board lacks authority to apply the Act to the Tribe. 

The Tribe respectfully requests that this Court vacate the Board’s Order and deny 

the Board’s request for enforcement because it is the only way to reconcile the Act 

with IGRA, the Tribe’s Treaties, and longstanding principles of federal Indian law. 

  

                                                
263 Soaring Eagle Casino and Resort v. UAW, 359 N.L.R.B. No. 92, at *13 (2013) 

(“The Board must balance its interest in effectuating the policies of the Act with 

the need to accommodate the unique status of Indians in our society.” (citation 

omitted)). 
264 Dion, 476 U.S. at 740 (emphasis added). 
265 Id. (emphasis added). 
266 Pueblo of San Juan, 276 F.3d at 1192-93. 
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