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I. SUMMARY OF THE ARGUMENT 

The Trial Court erred in dismissing Appellants’ Complaint (“Complaint”).  

Appellants respectfully reiterate their request that (1) this matter be reversed and 

remanded for disposition consistent with a reversal of the Trial Court’s dismissal, 

and (2) the Trial Court’s denial of Appellants’ motions for temporary restraining 

order be reversed, enjoining Appellees pending trial on the merits.    

II.      ARGUMENT 

Appellants request that this Court employ the “straightforward” test 

utilized by every federal and tribal court in existence1; a test that has been utilized 

from 1908 to this very day2; a test that strikes the proper balance between 

protecting the sovereign from attacks on its ability to govern and allowing a 

forum to prevent the unlawful actions of one’s own government.3 

                                                
1  The test for determining whether the Ex parte Young exception applies is a 

straightforward one.  The court considers whether the complaint alleges an 
ongoing violation of [superior] law and seeks relief properly characterized as 
prospective.  The focus of the inquiry remains on the allegations only; it does 
not include an analysis of the merits of the claim.  

League of Women Voters of Ohio v. Brunner, 548 F.3d 463, 474 (6th Cir. 2008) (quotation and 
citation omitted).  Appellees state that Appellants did not urge this test below.  Response, at 6.  
Clearly, though, they did.  Ex parte Young has been urged in every pleading filed by Appellants.  
At any rate, this court has an obligation to ensure that the correct test is applied, regardless of what 
test was urged by the parties below.  Starcraft Co. v. C.J. Heck Co., 748 F.2d 982 (5th Cir. 1984); 
U.S. v. Beardslee, 562 F.2d 1016 (6th Cir. 1977). 
2 See Robinson v. Salazar, 885 F.Supp.2d 1002, 1028 (E.D. Cal. 2012) (“For a number of years, 
prospective relief against federal officials was available under the fiction of Ex parte Young.  
However, since 1976 federal courts have looked to § 702 of the Administrative Procedure Act 
(“APA”), 5 U.S.C. § 702, to serve the purposes of the Ex parte Young fiction in suits against 
federal officers.”) (citation and quotation omitted). 
3 See Maya Manian, Privatizing Bans on Abortion: Eviscerating Constitutional Rights Through 
Tort Remedies, 80 Temp. L. Rev. 123, 172 (2007) (“Ex parte Young . . . strikes a balance that falls 
in favor of vindicating constitutional rights through preenforcement judicial review.”); Lowell 
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A. The Trial Court Erred In Its Sovereign Immunity Analysis. 
In dismissing Appellants’ Second Amended Complaint, the Trial Court 

appears to have neglected the basic tenets of a “dismissal on the basis of a lack of 

jurisdiction.”  CP 78, Order Granting Defendants’ Motion to Dismiss Second 

Amended Complaint (“MTD Order”), at 6.  

A motion to dismiss on sovereign immunity grounds poses “a 

jurisdictional question” that challenges the power of the court to do anything 

other than dismiss a plaintiff’s compliant.  Kalantari v. Spirit Mountain Gaming, 

Inc., 6 Am. Tribal Law 94, 99 (Grand Ronde Ct. App. 2005) (emphasis added).  A 

jurisdictional question, in other words, protects the merits of a complaint by 

restricting the court from deciding any of the issues raised therein.4  See Ramming  

v. United States, 281 F.3d 158, 161 (5th Cir. 2001). (the requirement that a court 

address a motion to dismiss for lack of jurisdiction before other motions “prevents 

a court without jurisdiction from prematurely dismissing a case with prejudice”); 

                                                                                                                                
Rothschild, Before and After Sackett v. U.S. Environmental Protection Agency, 59 Fed. Law. 46, 
48 (“Congress has provided a blanket right to review under the APA that protects an individual’s 
due process rights . . . . In practice, courts have implemented this balance by creating a 
presumption of judicial review under the APA unless there is clear and convincing evidence of 
congressional evidence to the contrary.”); see also e.g. Consolidated Grain & Barge, Inc. v. Anny, 
No. 11-2204, 2012 WL 530540 (E.D. La. Feb. 17, 2012) (finding jurisdiction pursuant to the 
APA, but dismissing for failure to state a claim). 
4 A limited exception to this rule exists in that even where jurisdiction is properly alleged, a claim 
may be dismissed “only if it clearly appears to be immaterial and made solely for the purpose of 
obtaining jurisdiction or is wholly insubstantial and frivolous.”  Gould Electronics Inc. v. U.S., 
220 F.3d 169, 178 (3rd Cir. 2000) (internal quotations omitted).  A claim is frivolous “where it 
lacks an arguable basis either in law or in fact.”  Neitzke v. Williams, 490 U.S. 319, 325 (1989).  
On these grounds, dismissal is appropriate where a claim is “based on an indisputably meritless 
legal theory.”  Fogle v. Pierson, 435 F.3d 1252, 1259 (10th Cir. 2006).  “That the claim is 
unsubstantial must be ‘very plain.’”  Baker v. Carr, 369 U.S. 186, 199 (1962) (citation omitted).  
The Trial Court did not find, and Appellants do not argue, that Appellants’ claims are frivolous. 
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Nichole Medical Equipment & Supply, Inc. v. TriCenturion, Inc., 694 F.3d 340, 

347 (3d Cir. 2012) (in reviewing a lack of jurisdiction challenge, a court “must 

only consider the allegations of the complaint and documents referenced therein 

and attached thereto, in the light most favorable to the plaintiff”) (quotation 

omitted, emphasis added).   

This jurisdictional analysis necessarily omits a decision on the merits of a 

plaintiff’s complaint.  As stated by the U.S. Supreme Court in Bell v. Hood:   

[T]he court must assume jurisdiction to decide whether the 
allegations state a cause of action on which the court can grant 
relief as well as to determine issues of fact arising in the 
controversy.  Jurisdiction . . . is not defeated . . . by the possibility 
that the averments might fail to state a cause of action on which 
petitioners could actually recover.  For it is well settled that the 
failure to state a proper cause of action calls for a judgment on 
the merits and not for a dismissal for want of jurisdiction.  Whether 
the complaint states a cause of action on which relief could be 
granted is a question of law and just as issues of fact it must be 
decided after and not before the court has assumed jurisdiction 
over the controversy.  If the court does later exercise its 
jurisdiction to determine that the allegations in the complaint do 
not state a ground for relief, then dismissal of the case would be on 
the merits, not for want of jurisdiction. . . . [A] district court can 
decide [merits] only after it has assumed jurisdiction over the 
controversy. 

 
327 U.S. 678, 682 (1946) (citations omitted, emphasis added); see also Muscogee 

(Creek) Nation v. Pruitt, 669 F.3d 1159, 1167-68 (10th Cir. 2012) (holding that 

the trial court erred in evaluating the merits to conclude that the Ex parte Young 

exception did not apply) (citing Verizon Md. Inc. v. Pub. Serv. Comm'n of Md., 

535 U.S. 635, 645 (2002)); Cronin v. Browner, 898 F.Supp. 1052, 1058 n.5 
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(S.D.N.Y. 1995) (holding that “a subject matter jurisdiction analysis . . . does not 

involve addressing the merits”); John Bourdeau, et al., Subject Matter 

Jurisdiction, 35B C.J.S. Fed. Civ. Proc. § 782 (2013) (“[U]nless a constitutional 

claim is . . . wholly insubstantial and frivolous, a . . . court should not dismiss it 

for lack of jurisdiction but, rather, should accept jurisdiction and subject the claim 

to the tests required for a motion to dismiss or a motion for summary judgment.”). 

Importantly, this rule does not prevent trial courts from dismissing 

complaints that are lacking on the merits — it simply prevents them from doing 

so under the guise of a jurisdictional ruling.  Defendants are free to file a motion 

to dismiss for failure to state a claim or a motion for summary judgment.  If those 

motions are filed, the Trial Court would then, and only then, be free to analyze the 

merits of a plaintiff’s claims under those respective standards.  Villegas v. City of 

Gilroy, 90 Fed.Appx. 981 (9th Cir. 2004); M.H.D. v. Westminster Schools, 172 

F.3d 797, 802 n.12 (11th Cir. 1999); LaSalle Nat. Trust, N.A. v. ECM Motor Co., 

76 F.3d 140, 143-44 (7th Cir. 1996); see also Hubbert v. Prudential Ins. Co. of 

America, 105 F.3d 669, 669 (10th Cir. 1997) (“Although the claim may later be 

dismissed for failure to state a claim or for lack of a genuine issue of material fact, 

these determinations require the court to assume jurisdiction before examining the 

merits of the controversy.”). 

Here, however, the Trial Court “limit[ed] its discussion to the 

jurisdictional question.”  CP 78, MTD Order, at 6.  The merits of Appellants’ 



 

5 

claims should not have been at issue.  The Trial Court clearly erred in evaluating 

the merits of Appellants’ Complaint while conducting its jurisdictional analysis.   

1. Appellees’ Motion(s) For TRO Does Not Change This Analysis. 

Appellees argue that the Trial Court did not err in evaluating the merits 

because “Appellants sought two Motions for TRO in the Trial Court,” which 

required the Trial Court to evaluate the merits under Winter v. Natural Res. Def. 

Council, Inc., 555 U.S. 7 (2008).  Response Brief of Appellants (“Response”), at 

14.  The Winter test has nothing to do with jurisdiction — whether a TRO should 

issue has nothing to do with a court’s power to adjudicate a dispute.  See e.g. John 

Doe v. Metropolitan Police Dept. of Dist. of Columbia, 445 F.3d 460, 466 (D.C. 

Cir. 2006) (plaintiffs sought TRO below; appellate court ruled that trial court 

erred evaluating the merits based on an alleged lack of jurisdiction).  Appellees’ 

argument on this point borders on frivolous. 

2. The Ex parte Young Exception Does Not Implicate A Decision On 
The Merits. 

Relying on a mere three cases — which they misconstrue — Appellees 

imply that the surfeit of cases applying the Ex parte Young exception since 1908 

are incorrect because they do not determine whether or not a named officeholder-

defendant acted outside of his or her “scope of authority” in acting or failing to 

act.  Response, at 8, 12-13 (citing Florida Dept. of State v. Treasure Salvors, Inc., 

458 U.S. 670 (1982); Miller v. Wright, 705 F.3d 919 (9th Cir. 2013); and Cline v. 

Cunanan, No. NOO-CIV-02/08-5, at 6 (Nooksack Ct. App. Jan. 12, 2009)).  
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According to Appellees, these three cases stand for the proposition that a trial 

court must “delve[] into the merits of whether tribal officials acted within the 

scope of their authority” in evaluating its own jurisdiction.  Response, at 12.  

Appellees are mistaken.5   

Treasure Salvors, 458 U.S. 670, and Miller, 705 F.3d 919, are discussed 

extensively in the Reply Brief of Appellants, Lomeli v. Kelly, No. 2013-CI-APL-

002, at 14-16 (Nooksack Ct. App. 15 Nov. 2013), and that discussion need not be 

reiterated here.  Suffice to say that in those cases federal courts were evaluating 

whether the plaintiffs had alleged a violation of a superior federal law that might 

evoke the Ex parte Young exception.6  Here, it is abundantly clear that Appellants 

                                                
5 The test urged by Appellees does not make practical sense.  The purpose of an injunction under 
Ex parte Young is to prevent unconstitutional government behavior from occurring in the first 
place.  If the test required that an official had already acted unconstitutionally and outside of “the 
scope of their authority,” the court necessarily could not prevent the act from occurring.  
Response, at 12.  Nor could it prevent the government from doing it again — under established 
respondeat superior doctrine, if a named defendant was acting outside of the scope of his or her 
authority, the suit could not be against the government but would necessarily be against the named 
defendant, personally. 
6 Ironically, Appellees cite to these cases while at the same time arguing that “case law applying 
Ex parte Young to individuals violating federal law is simply inapplicable.”  Response, at 9-10 
(emphasis in original).  Appellants agree that if one fails to distinguish between the supremacy of 
federal law in a federal court, and the supremacy of tribal law in tribal courts, the waters do 
become murky.  But this is a red herring — the supremacy of federal law is not at issue in tribal 
court.  In federal courts, tribal sovereignty itself has been held as inferior to the laws of the federal 
government.  Donovan v. Coeur d'Alene Tribal Farm, 751 F.2d 1113 (9th Cir. 1985).  In these 
instances, where the tribe itself adopts a law or policy that conflicts with a “superior” federal law, 
the tribe itself is said to have “acted beyond the scope of [its] authority” such that sovereign 
immunity will not apply to the tribe itself, let alone an officer thereof.  See Tenneco Oil Co. v. Sac 
and Fox Tribe of Indians, 725 F.2d 572, 574 (10th Cir. 1984) (“If the sovereign did not have the 
power to make a law, then the official by necessity acted outside the scope of his authority in 
enforcing it, making him liable to suit.”); Northern States Power Co. v. Prairie Island 
Mdewakanton Sioux Indian Community, 991 F.2d 458 (8th Cir. 1993) (same).  This test is not 
applicable in the context of tribal courts, however, as the supremacy of federal law is not at issue.  
Seymour v. Colville Confederated Tribes, No. AP96–022, 2001 WL 36243309, at *2-3 (Colville 
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have alleged that Appellees are slated to take action that is unconstitutional or 

otherwise legally proscribed pursuant to Nooksack Tribal law.  This is all that is 

required to properly plead the Ex parte Young exception.  See Olson v. Nooksack 

Indian Housing Auth., 6 NICS App. 49, 54 (Nooksack Ct. App. 2001) (describing 

how to properly plead an Ex parte Young exception “without so deciding” that it 

applied to the case at bar, which was not properly plead). 

The very recent case of Evans v. Shoshone-Bannock Land Use Policy 

Com’n, No. 13-35003, 2013 WL 6284359 (9th Cir. Dec. 5, 2013), pinpoints 

exactly what was at issue in cases such as Treasure Salvors and Miller.  In Evans, 

a plaintiff brought suit in the U.S. District Court against numerous tribal officials 

in their official capacities, seeking an injunction against the tribal court’s exercise 

of jurisdiction over the plaintiff.  Id. at *2.  In determining whether the plaintiff 

had properly alleged “a federal common law cause of action” the court looked to 

“the scope of the Tribes’ regulatory authority” over a non-Indian defendant to 

determine whether tribal jurisdiction was proper.  Id. at *2-3. The defendants 

argued that, regardless of how the court came down on the issue, the tribal 

officials could not be enjoined because they were “immune from suit.”  Id. at *7 

n.10.  The court denied this defense, however, because the plaintiff properly 
                                                                                                                                
Ct. App. Oct. 18, 2001); Seven Arrows, L.L.C. v. Tulalip Tribe of Washington, No. TUL–CI–4/96–
499, 1997 WL 34706747, at *1 (Tulalip Ct. App. Jul. 14, 1997); see also Cleveland v. Garvin, 8 
Am. Tribal Law 21, 27 n.5 (Ho–Chunk Trial Ct. 2009) (applying Ex parte Young and noting that a 
tribal official does not share “the sovereign immunity of the tribe” when sued in tribal, as opposed 
to federal, court in his or her official capacity).  The supremacy of federal law is unquestionably 
not at issue here. 
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alleged that the defendants “exceeded their authority under federal law” and 

therefore properly plead a federal common law cause of action against the 

tribal officials such that “‘tribal sovereign immunity d[id] not bar a suit for 

prospective relief against [the] tribal officers.’”7  Id. (quoting Burlington N. & 

Santa Fe Ry. Co. v. Vaughn, 509 F.3d 1085, 1092 (9th Cir. 2007)).   

Like the courts in Treasure Salvors and Miller, the jurisdictional question 

posed in Evans did not require the court to “delve[] into the merits” of the 

allegations asserted.  Response, at 12.  Rather, these cases stand for the mere 

proposition that “a court need only conduct a straightforward inquiry into whether 

the complaint alleges an ongoing violation of federal law.”  Verizon, 535 U.S. at 

645 (quotation omitted).  

Appellees also cite Cline, No. NOO-CIV-02/08-5, to argue that a 

determination of whether a trial court possess jurisdiction over an action the court 

must first determine that the named officeholder-defendant “act[ed] beyond the 

scope of their authority.”  Response, at 5.  According to Appellees, it did not 

                                                
7 This is not to say that the “scope of authority” query is entirely off base.  The Ex parte Young 
exception is based on the theory “that because an unconstitutional statute is void, it cannot cloak 
an official in the state’s sovereign immunity.”  Waste Management Holdings, Inc. v. Gilmore, 252 
F.3d 316, 329 (4th Cir. 2001).  So, in a roundabout way, if a tribal office is acting in furtherance of 
a statute, rule, or regulation that is void (i.e. does not exist), the office is acting outside of the 
authority that has been (legally) granted to it.  But wording the Ex parte Young exception in these 
terms still would not merit a decision on the merits — a court would simply ask whether the 
plaintiff had alleged that a statute was unconstitutional such that if the statute was unconstitutional 
and if an officer was slated to take action in furtherance of that statute, that that office should be 
enjoined.  The jurisdictional analysis would not include a determination on the constitutionality of 
the statute.  (Of course, short of trial a court can always analyze the merits of a claim on a motion 
to dismiss for failure to state a claim and/or a motion for summary judgment, but only after the 
court had asserted jurisdiction to decide issue in the first place).  
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matter that in Cline the Council Chairman was sued in his personal capacity as 

opposed to his official capacity8 — the Cline court applied a sovereign immunity 

test because it used the words “sovereign immunity” instead of “legislative or 

qualified immunity.”  Id.  While the court may have inarticulately indicated that it 

was employing a “sovereign immunity” test to a councilmember sued in his 

personal capacity, it clearly was not.  

First, personal defenses, such as legislative, prosecutorial, judicial, 

official, qualified, and presidential immunity — although often confused with 

“sovereign immunity”9 — are actually “absolute immunity” or “qualified 

immunity” defenses.  Tribal Councilmembers, as executives and legislators, are 

therefore entitled to an absolute or qualified immunity defense when sued in 

their personal capacities and performing these functions.  See e.g. In re 

Nuvumsa, 7 Am. Tribal Law 305, 308 n.2 (Hopi Ct. App. 2007); see also 

                                                
8 Unless otherwise specified, a suit against an official is assumed to be against his or her “personal 
capacity.”  Wells v. Brown, 891 F.2d 591, 592 (6th Cir. 1989); Nix v. Norman, 879 F.2d 429, 431 
(8th Cir. 1989); Ali v. Barry, No. 94-0518, 1995 WL 350788, at *2 (D.D.C. May 22, 1995).  This 
comports with the general rule that noting that “immunity is assumed until proven otherwise.”  
Cheyenne-Arapaho Gaming Com’n v. National Indian Gaming Com’n, 214 F.Supp.2d 1155, 1164 
(N.D. Okla. 2002). 
9 It is actually quite common for courts to confuse the different types of immunity in name — 
generally, though, the error is harmless as long as the court employs the correct test.  See e.g. 
Containerport Group, Inc. v. United Transport Tankcontainers, Inc., No. 07-0091, 2007 WL 
2815840, at *3 (W.D. Ky. Sept. 24, 2007) (“Over the years, Kentucky courts seem to have 
conflated or confused sovereign immunity with related immunity concepts.”); Simmons v. U.S., 
No. 93-0142, 1994 WL 506191, at *1 (W.D.N.C. Jun. 15, 1994) (noting that the parties had 
“confused the doctrine of sovereign immunity with that of qualified immunity”); Groves v. Cox, 
559 F.Supp. 772, 774 n.8 (E.D. Va. 1983) (noting that “Virginia case law . . . on sovereign 
immunity is quite confused”); see also Council 31 v. Quinn, 680 F.3d 875, 882 (7th Cir. 2012) 
(“[E]ven when properly raised, sovereign immunity is not absolute immunity.”).  In Cline, the 
error was harmless because it correctly applied the absolute immunity test, although it mistakenly 
referred to it as a “sovereign immunity” test.  
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generally Schmidt v. Contra Costa Cty., 693 F.3d 1122, 1135-38 (9th Cir. 2012); 

Cady v. Arenac Cty., 574 F.3d 334, 342 (6th Cir. 2009).  These defenses “insure 

independence of action on [the official’s] part, so that they may exercise 

discretion in the performance of their duties without harassment or intimidation, 

and without fear that their actions might result in personal liability,” Barbara J. 

Van Arsdale, et al., Persons or Acts Entitled to Absolute Immunity, 15 Am. Jur. 2d 

Civil Rights § 102 (2013), and “to protect officials who are required to exercise 

their discretion and the related public interest in encouraging the vigorous 

exercise of official authority.”  Butz v. Economou, 438 U.S. 478, 506 (1978); see 

also Ratte v. Corrigan, No. 11-11190, 2013 WL 6185259, at *5-8 (E.D. Mich. 

Nov. 26, 2013) (discussing both qualified and absolute immunity).  

The test employed by the Cline court was undoubtedly an absolute and/or 

qualified immunity test, used to shield the Chairman when acting in his role as 

legislator and while performing those duties.  Cf. Cline, No. NOO-CIV-02/08-5, 

at 6 (“There is no indication that the ordinance was enacted in bad faith.”); and 

Miles-Un-Ltd., Inc. v. Town of New Shoreham, 917 F.Supp. 91, 100 (D.N.H. 

1996) (“[I]n the federal common law legislative immunity context, ‘absolute 

immunity does not extend to even traditionally legislative actions of officials 

taken . . . in bad faith . . . .’”) (quoting Haskell v. Washington Tp., 864 F.2d 1266, 

1278 (6th Cir. 1988)); cf. also Cline, No. NOO-CIV-02/08-5, at 8 (“The mere 

assertion of a violation of rights is insufficient to make a determination that 
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Defendant Cunanan acted outside the scope of his authority . . . .”); and Doe v. 

McMillan, 412 U.S. 306, 318-20 (1973) (“[T]he doctrine of official immunity . . . 

‘has always been tied to the ‘scope of . . . authority.’”) (quoting Wheeldin v. 

Wheeler, 373 U.S. 647, 651 (1963)). 

Further, because in Cline the Chairman was sued in his official capacity, 

as opposed to his personal capacity, “sovereign immunity” necessarily could not 

attach to his acts and/or omissions.10  Hafer v. Melo, 502 U.S. 21, 31 (1991); see 

also Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140 (10th Cir. 2011) 

(distinguishing between personal and official capacity suits as applied to tribal 

officials); Hyatt v. Town of Lake Lure, 225 F.Supp.2d 647, 655 (W.D.N.C. 2002) 

(“[C]laims against the individual Defendants in their personal capacities are not 

covered by sovereign immunity.”). Appellees’ statement that Appellants are 

attempting to “confuse matters” by distinguishing between personal and official 

capacity suits is nonsense — Appellants are distinguishing between personal and 

official capacity suits because as matters of law. See Johnson v. Bd. Of County 

                                                
10 There is an exception to this rule, of course, if the injunctive relief sought is actually against the 
sovereign rather than the individual.  See McKinley v. Abbott, 643 F.3d 403, 406 n.11 (5th Cir. 
2011) (“Even had Appellees named . . . defendant in his individual capacity, we would hold that 
this suit was against the sovereign because ‘the effect of the judgment would be to restrain the 
[state] from acting, or to compel it to act.’”) (quoting Dugan v. Rank, 372 U.S. 609, 620 (1963)).  
Thus, in many instances, the court may apply both tests.  If, for example, a legislator were sued in 
his personal capacity for voting to pass an unconstitutional law, the suit would be barred by 
absolute (legislative) immunity.   If the relief sought were a declaration that the law was 
unconstitutional, the suit would also be barred by sovereign immunity.  But this does not merge 
the two tests into one, as they are based on completely separate analytic underpinnings.  See e.g. 
Lawrence v. Chabot, 182 Fed.Appx. 442 (6th Cir. 2006); Coleman v. Smith, 814 F.2d 1142, 1148 
n.2 (7th Cir. 1987). 
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Comm’rs., 85 F.3d 489, 493 (10th Cir. 1996) (“[P]ersonal capacity suits seek to 

impose personal liability upon a government official for actions taken under color 

of state law, [while] official capacity suits are only another way of pleading an 

action against the entity.”); Wendt v. County of Yakima, No. 92-3037, 1993 WL 

29160, at *8 n.6 (E.D. Wash. Jan. 16, 1993) (trial court “distinguish[ing] between 

personal capacity and official capacity suits”).11 

The very recent case of Magyar v. Kennedy, No. 12-5906, 2013 WL 

6119243 (E.D. Pa. Nov. 20, 2013), is on par with Cline.  In Magyar, the plaintiff 

sued the Delaware Nation’s Vice President, Treasure, and Executive Director in 

their personal capacities,12 alleging that they improperly terminated his contract 

with the tribe.  Id. at *3.  In analyzing the defendants’ motion to dismiss for lack 

of jurisdiction, the court held that its “subject matter jurisdiction . . . depend[ed] 

on whether the Second Amended Complaint adequately allege[d] that Defendants 

acted outside of the scope of their official capacity and beyond the scope of their 

authority when they terminated Plaintiff's contracts.”  Id. at *3.  The court held 

that the plaintiff had sufficiently plead this allegation because the defendants 

acted “in the absence of Executive Committee action,” and therefore “lacked the 
                                                
11 Appellees frequently misstate that the Ex parte Young exception “waives” or “strips” sovereign 
immunity from a defendant.  Response, at 7, 11, 15, 17 n.12, 18.  It is not so.  Ex parte Young 
operates under a “fiction” whereby the defendant sued is not entitled to sovereign immunity in the 
first place, because they are not the sovereign.  See Agua Caliente Band of Cahuilla Indians v. 
Hardin, 223 F.3d 1041, 1046 (9th Cir. 2000) (“The Young doctrine is premised on the fiction that 
such a suit is not an action against a ‘State’ and is therefore not subject to the sovereign immunity 
bar.”).  Simply put, there is nothing to “waive” or “strip” from an Ex parte Young defendant. 
12 See generally Second Amended Complaint, Magyar v. Kennedy, No. 12-5906 (E.D. Pa. Apr. 8, 
2013), ECF No. 20 at 2. 
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authority” to terminate the contract and were not shielded by the any of the 

immunity defenses.  Id. at *4.  Notably, the court did not imply or discuss the Ex 

parte Young exception — because it did not need to.  Officials who “act outside 

of the scope of their official capacity” are not protected by sovereign immunity 

precisely because they are not acting in their official capacity.13  Id. at *3; see 

Sodaro v. Supreme Court of Ariz., No. 12-0371, 2013 WL 1123384, at *2 (D. 

Ariz. Mar. 18, 2013) (“The Ex parte Young exception clearly applies only to 

government officials acting in their official capacities.”).   

Here, though, Appellees were sued in their official capacities, to prevent 

actions slated to take place that are unconstitutional or in contravention of 

superior Nooksack law.  The scope of the individual Appellees’ authority is 

immaterial — because they were not sued in their personal capacities, personal 

immunity defenses are irrelevant.14 

                                                
13 What is more, because the Magyar court was analyzing the facts under a motion to dismiss for 
lack of jurisdiction, it did not decide the merits of the case — it merely determined that the 
plaintiffs had “adequately allege[d] that Defendants acted outside of the scope of their official 
capacity and beyond the scope of their authority.”  Magyar, 2013 WL 6119243, at *3.  
14 The case of James v. Wilkinson offers an adroit discussion on the importance of distinguishing 
between personal and official capacity suits, and the defenses available under each: 

This action seeks only prospective injunctive relief.  The complaint alleges that 
the named defendants, in their official capacities, fostered or implemented the 
state policies or customs which allegedly operate to deprive the plaintiffs of their 
rights under the Constitution and laws of the United States.  Official-capacity 
actions such as this seeking only prospective injunctive relief are not treated as 
actions against the state. See Ex Parte Young, supra. . . . This action challenges 
the implementation of state policies and procedures.  This is not a lawsuit 
against individuals for the commission of individual acts.  Since the defendants 
are sued only in their official capacities, they are nothing more than 
personifications of the government . . . for the purposes of this litigation.  
Respondeat superior defenses therefore are ineffectual. 
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B. The Trial Court Erred By Holding That Appellees Are Not Slated To 
Violate Superior Nooksack Law. 

Because the Trial Court’s Ex parte Young error was jurisdictional, this 

Court need not analyze the Trial Court’s rulings on the merits.  Muscogee (Creek) 

Nation, 669 F.3d at 1167-68.  But even were this Court to evaluate the Trial 

Court’s rulings on the merits — and again, it need not — it must find that the 

Trial Court erred in evaluating Appellants’ claims. 

1. The Procedures Are Substantively Unconstitutional. 
The Procedures are substantively unconstitutional for at least five reasons.  

First, in what has now become rather commonplace — i.e. changing the rules as 

they go along, for political and litigation purposes15 — Appellees argue that the 

unconstitutional portion of the Procedures that deny the right to retain private 

counsel is now moot because “[o]n November 22, 2013, the Tribal Council 

amended the Disenrollment Procedures to allow for representation at 

disenrollment meetings.”  Response, at 13.  This was news to Appellants, as they 

were only provided the newly “amended” Procedures upon request, after reading 

about them in Appellees’ appellate response briefing.  In any event, the issue is 

                                                                                                                                
No. 89-0139, 1991 WL 626750, at 9 (W.D. Ky. May 20, 1991). 
15 See e.g. Defendants’ Response in Opposition to Plaintiffs’ Motion for Temporary Restraining 
Order, St. Germain v. Kelly, No. 2013-CI-CL-005 (Nooksack Tribal Ct. Dec. 17, 2013) (arguing 
that Plaintiffs-Appellants’ motion is now moot because a new Resolution — unknown to Plaintiffs 
and passed by Defendants-Appellees in an “emergency” fashion, with no meeting and no quorum 
present — “superseded” the unconstitutional portion of the Resolution under objection); Lomeli v. 
Kelly, No. 2013-CI-APL-002, CP 14, Ex. 2, Resolution 13-52 (undoing the amendments to Title 
60 that Appellees adopted on February 12, 2013, via Resolution 13-03, which amendments 
deprived voting rights to any Appellant “subject to a pending disenrollment proceeding”). 
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not moot.16 Cf. Defendants’ Response in Opposition to Plaintiffs’ Motion for 

Temporary Restraining Order, St. Germain v. Kelly, No. 2013-CI-CL-005 

(Nooksack Tribal Ct. Dec. 17, 2013) (arguing that the plaintiffs’ motion is moot 

because a new Resolution “superseded” the unconstitutional portion of the 

Resolution under objection); Order Granting On [sic] Motion For Temporary 

Restraining Order, No. St. Germain v. Kelly, No. 2013-CI-CL-005, at 9 

(Nooksack Tribal Ct. Dec. 18, 2013) (finding that the hurried passage of a new 

Resolution, without more, did not moot the issue); see also Synowski v. 

Confederated Tribes of Grand Ronde, 4 Am. Tribal Law 122, 130 (Grand Ronde 

Ct. App. 2003) (holding that “the Tribe’s rule prohibiting an employee from 

having the assistance of counsel, at his or her own expense, . . . violates the due 

process clause of the ICRA”). 

Second, while Appellees recognize that tribal membership “is very 

important,” Response, at 18, they give insufficient weight to “the private interest 

that will be affected by the official action.”  Mathews v. Eldridge, 424 U.S. 319, 

334 (1976).  Indeed, Appellees rely on a mere single case to illustrate exactly 

what constitutional due process in the circumstances at bar require; equating the 

loss of tribal membership to the temporary deprivation of an illegally parked 

                                                
16 Article II of the Nooksack Bylaws requires that an enactment of law does not have any validity 
unless it is enacted at a “meeting” of the Tribal Council with a quorum present.  See also Orie v. 
Gollnick, No. 96-0007, 1997 WL 34713018, at * 11 (Oneida Ct. App. Feb. 12, 1997) (noting that 
“actions taken by any body where a quorum is not present are invalid”).  It appears that the 
“amended” Procedures were not passed in this manner.  As discussed in Appellants’ Opening 
Brief, the original Procedures were also passed in a procedurally unconstitutional manner.   
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vehicle.  Response, at 17 (citing City of Los Angeles v. David, 538 U.S. 715 

(2003)).  Tribal membership is the “most important civil right” and is paralleled 

only by U.S. citizenship. Wabsis v. Little River Band of Ottawa Indians, 

Enrollment Com’n, No. 04-185-EA, 2005 WL 6344603, at *1 (Little River Tribal 

Ct. Apr. 14, 2005); see also Neptune Leasing, Inc. v. Mountain States Petroleum 

Corp., 11 Am. Tribal Law 162, 167 n.2 (Navajo 2013) (“[M]embership, like 

citizenship, confers rights, privileges and duties on human beings.”).   

As recently noted by the Little River Band of Ottawa Indians Tribal Court 

of Appeals: 

Tribal membership for Indian people is more than mere citizenship 
in an Indian tribe.  It is the essence of one’s identity, belonging to 
community, connection to one’s heritage and an affirmation of 
their human being place in this life and world.  In short, it is not an 
overstatement to say that it is everything.  In fact, it would be an 
understatement to say anything less.  Tribal membership completes 
the circle for the member's physical, mental, emotional and 
spiritual aspects of human life.  Thus, to strip all of this away is 
indeed a very serious matter and therefore ought to withstand the 
highest level of scrutiny.17 

                                                
17 Appellants qualify for Nooksack membership under any combination of at least three of the 
criteria set forth in the Constitution.  See Const., Art. II, §§ 1(c), (h), (g); CP 47, Declaration of 
Adaline Aure, at 3 (referring to section 1(g), “Chairman Kelly said that the Tribal Council has the 
‘option of adopting all 300 people into the Tribe.’”).  Appellants’ challenge to the Secretarial 
election to delete section 1(h) remains pending in U.S. District Court, contrary to Appellees’ 
representations that the matter is over and shut.  St. Germain v. U.S. Dep't of the Interior, No. 13-
0945 (W.D. Wash.).  But should Appellees be allowed to carry out their unconstitutional 
disenrollment of Appellants, they, realistically speaking, would not be reenrolled upon a new 
membership application.  Appellees have (1) imposed a Tribe-wide “moratorium on new 
enrollment applications” per Resolution No. 13-54; and (2) demonstrated bad faith towards 
Appellants “at every turn” since December 19, 2012.  Lomeli v. Kelly, No. 2013-CI-APL-002, 
Order Extending Stay, at 8 n.7 (Nooksack Ct. App. Aug. 27, 2013).  This is precisely why other 
courts have held that “investigation into the membership eligibility of members already enrolled is 
a dangerous and a slippery slope.”  Samuelson v. Little River Band of Ottawa Indians-Enrollment 
Com’n, No. 06-113-AP, 2007 WL 6900788, at *2 (Little River Ct. App. Jun. 24, 2007). 
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Samuelson, 2007 WL 6900788, at *2.  

Third, Appellees cannot seriously contend that Appellees’ ability to 

present evidence under the Procedures is “not onerous.”  Response, at 19.  The 

Procedures require that the response materials must: (1) be typed, (2) contain the 

page number and Disenrollee’s full name and enrollment number on the lower 

right hand corner of each page, (3) be under 10 pages, double spaced, with 12 

point font.  CP 6, Galanda Decl., Ex. A, § V(B).  The evidence submitted 

therewith must: (1) be identified in an exhibit list that includes the document title 

and assigned exhibit number, (2) be labeled as an individual exhibit with an 

exhibit label on the lower right hand corner that includes the Disenrollee’s name, 

enrollment number, exhibit number, and total page numbers, and (3) be submitted 

as one complete packet that includes a cover page clearly marked with the 

Disenrollee’s name, enrollment number, and scheduled meeting time and date.  

Id. at § V(C).  Appellees’ contention that a “basic word processing program” will 

fulfill this function is inaccurate.18  Response, at 20 n.22.  While Appellants 

unquestionably recognize that “investigation into the membership eligibility of 

members already enrolled is a dangerous and a slippery slope,” and that 

Appellees’ stated concern of erroneous depravation is valid, if Appellees wish to 

                                                
18 Placing an assigned exhibit number, exhibit label, the Disenrollee’s name, enrollment number, 
exhibit number, and total page numbers on an exhibit, for example, cannot be done on a basic 
word processing program. 



 

18 

organize evidence submitted in a particular manner the burden must be on them to 

do so.  Samuelson, 2007 WL 6900788, at *2; N.T.C. § 63.04.001(B). 

Fourth, the Procedures do not allow time to present a reasonable quantum 

of argument.  See CP 6, Galanda Decl., Ex. A, § VI(H) (“A Disenrollee shall have 

a maximum of ten (10) minutes to present his or her case to the Tribal Council.”).  

Appellees argument that “[a]llowing each Disenrollee more than 10 minutes 

would impose substantial monetary and administrative burdens on the Tribe” 

should not be taken seriously; particularly when one considers the private interest 

affected.  Response, at 21.  It is not Appellants’ fault that Appellees have decided 

to initiate and “fast track” the mass-disenrollment of over 300 Nooksacks.  Id; 

Lomeli, No. 2013-CI-APL-002, at 8 n.7 (noting that Appellees are “fast-tracking 

the disenrollment process at every turn.”).   

The results of these hearings gravely affect each targeted Nooksack and 

“must be conducted in such a manner as to assure their objective: the 

determination of a matter of moment on the basis of a record adequately 

developed.”  Kane v. Heckler, 731 F.2d 1216, 1219 (5th Cir. 1984).  Placing 

arbitrary time constraints on these hearings does not allow time for this to occur.  

See e.g. id. (five minute hearing violates due process); Thompson v. Sullivan, 987 

F.2d 1482 (10th Cir. 1993) (ten minute hearing insufficient); Cruz v. Sullivan, 912 

F.2d 8 (2nd Cir. 1990) (a mere a thirteen-page transcript indicated that hearing 

was insufficient); Arteaga v. Alameida, No. 03-1004, 2008 WL 364785 (E.D. Cal. 
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Feb. 8, 2008) (five minute hearing insufficient); Montalvo v. Barnhart, 239 

F.Supp.2d 130 (D. Mass. 2003) (twenty-two minute hearing insufficient); Meyer 

v. Schweiker, 549 F.Supp. 1242 (W.D.N.Y. 1982) (twenty-three minute hearing 

insufficient).   

Finally, while Appellants concede that twenty-one days of notice could 

possibly meet due process requirements, the portion of the Procedures that 

provides an exception to the notice requirement does not.  See CP 6, Galanda 

Decl., Ex. A, § IV (“Tribal Council may elect to shorten the time required” for 

notice at its discretion).  In practice, the exception has become the rule, providing 

a mere three days notice in many instances.  See e.g. id. Ex. E.  Three days to 

prepare a defense for the interest that will be affected here — the “most important 

civil right” — is totally insufficient, particularly when juxtaposed to the amount 

of notice time required for much less-significant private interests.  Wabsis, 2005 

WL 6344603, at *1; see also e.g. Fidel v. Farley, 534 F.3d 508 (6th Cir. 2008) 

(60 days notice required for class actin opt-out); Catalano v. U.S., 383 F.Supp. 

346 (D. Conn. 1974) (prisoner reclassification requires at least 10 days notice); In 

re Dewalt, 961 F.2d 848, 851 (9th Cir. 1992) (creditors must receive official 

notice 9 days prior to chapter 7 bankruptcy hearing). 

The Procedures plainly violate the substantive requirements of the 

Nooksack Constitution.  
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2.  The Procedures Are Procedurally Unconstitutional. 
Appellees argue that a secret telephonic Special Meeting of the Tribal 

Council — a meeting that Councilmembers Rudy St. Germain and Michelle 

Roberts were not even allowed to attend — was somehow “open to the public” as 

required by Article II, Section of the Nooksack Bylaws.  Response, at 22.  

Clearly, it was not.  Appellees have presented absolutely no evidence that the 

meeting Special Meeting was open to the public. 

Appellees also argue that “[t]he Trial Court properly held that the 

Constitution grants the Council authority over involuntary loss of membership.”  

Id. at 23.  Appellants cannot cite to any provision in the Constitution, however, 

where said authority is granted.  Because it does not exist.  The Constitution 

grants Appellees the mere power to “prescribe rules and regulations governing 

involuntary loss of membership.”  Const., art. II, § 4.  This authority is qualified, 

however, in that these rules and regulations must be enacted “by ordinance.”  Id.  

But according to Appellees, Article VI, Section 1(J) of the Constitution provides a 

loophole by granting Appellees the power to “adopt resolutions regulating the 

procedures of the tribal council itself.”  Response, at 23.  This is not enough.  The 

disenrollment Procedures are clearly “rules and regulations governing involuntary 

loss of membership” regulated by Article II, Section 4, and are not “resolutions 

regulating the procedures of the tribal council.”  Const. art. VI, § 1(J).  “It is a 

commonplace of statutory construction that the specific governs the general”; the 
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more specific provision with regard to disenrollment rules and regulations must 

prevail over the general terms of Article VI, Section 1(J).  Arizona v. Inter-Tribal 

Council of Ariz., Inc., 133 S.Ct. 2247, 2266 (2013) (quotations omitted).19  Article 

II, Section 4 of the Nooksack Constitution, which specifically refers to “rules and 

regulations governing involuntary loss of membership” grants Appellees the 

authority to enact disenrollment procedures “by ordinance” and “by ordinance” 

only.  Const., art. II, § 4.  The Trial Court’s ruling otherwise was in error.  

3. Appellees are Violating Appellants’ Equal Protection Rights. 
To withstand equal protection review, legislation “must be rationally 

related to a legitimate governmental purpose.”  City of Cleburne v. Cleburne 

Living Center, 473 U.S. 432, 446 (1985).  Legislation passed with “a bare desire 

to harm a politically unpopular group” will always fail this test because such a 

desire is never a “legitimate state interest.”  Id. (quotation omitted).  Here, 

Appellees have adopted a policy of providing “Back to School Support”20 and 

elder housing to numerous similarly situated Nooksacks, but have denied these 

same public benefits to Appellants. 

                                                
19 Appellants do not argue that Appellees have “alter[ed] or amend[ed] Title 63 in any way.”  
Response, at 23.  Indeed, had Appellees done so, and had the changes been approved by the 
Secretary of the Interior, the Procedures would have been procedurally constitutional.   
20 Appellees argue that “Appellants falsely allege that a special committee told the Council to 
include the provision related to students subject to pending disenrollment proceedings.”  
Response, at 26 n.32.  But Resolution No. 13-136 explicitly states, “a special committee has 
formed to offer recommendations to Tribal Council on what to provide for this year’s Back to 
School Support.”  CP 43, Declaration of Grett Hurley in Support of Defendants’ Response in 
Opposition to Plaintiffs’ Second Motion for Temporary Restraining Order, Ex. 4. 
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According to Appellees, “limiting disbursement of funds to those 

members who are not subject to disenrollment proceedings is at least rationally 

related to responsibly administering tribal funds.”  Response, at 26.  While 

Appellees concede that “responsibly administering tribal funds” is a valid 

governmental interest, singling out a particular group of persons to bear the entire 

burden of achieving that end is not rationally related to that interest.  In Smith v. 

Reynolds, for example, a three-judge panel of the U.S. District Court for the 

Eastern District of Pennsylvania was faced with determining whether a statutory 

provision that required applicants for public welfare to have resided in-state for a 

period of one year before eligibility for assistance was constitutional.  277 

F.Supp. 65, 22 (E.D. Pa. 1967).  The court held that it was not, because it did not 

pass equal protection muster: 

[T]he constitutional test of equal protection is not satisfied by 
considerations of minimal financial expediency alone.  To be 
sure, the State may reduce or even eliminate entirely welfare 
payments if it chooses to conserve resources in this fashion; it 
may turn all beggars from its doors.  But it may not arbitrarily 
turn away some who are in need while bestowing its charitable 
favors on others.  There must be some otherwise legitimate 
purpose for excluding members of the class who are in fact 
deprived of the protection and privileges of existing laws.  It is 
not enough to say that the class is excluded because money is 
saved. 

 
Id. at 68.   

Likewise, in Westberry v. Fisher, a three-judge panel of the U.S. District 

Court for the Southern District of Maine was tasked with determining whether the 
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state’s “so-called ‘maximum grant’ and ‘maximum budget’ regulations” were 

constitutional under the equal protection clause.  297 F.Supp. 1109, 1111 (S.D. 

Me. 1969).  The court held that they were not: 

The only apparent purpose to be served by the challenged 
regulations is to protect the state treasury against the burgeoning 
costs of public welfare.  But the regulations cannot be sustained 
on this basis.  The protection of the public purse is a valid, indeed 
necessary, purpose relevant to all public programs.  But it may not 
be accomplished by arbitrarily singling out a particular class of 
persons to bear the entire burden of achieving that end. . . . The 
Attorney General’s position is simply that, since there is no vested 
right to public welfare, the State may distribute its largesse in any 
way it wishes and among any of its citizens it chooses to favor.  
But the authorities are to the contrary.  Unquestionably, there has 
historically been no vested right to public welfare.  However, 
once a state elects to establish a program of public assistance, it 
must meet constitutional standards; it cannot arbitrarily deny to a 
portion of its citizens the benefits of such a program. 
 

Id. at 1115-16 (citation omitted); see also Johnson v. Robinson, 296 F.Supp. 1165, 

1167 (N.D. Ill. 1967) (same).   

Indeed, the Trial Court recently held that Resolution No. 13-171, an 

enactment of the Tribal Council that “approv[ed] the 2013 Christmas Support in 

the amount of $250 to be made available to each currently enrolled Nooksack 

Tribal Member not subject to disenrollment proceedings,” to be unconstitutional 

for want of equal protection.  St. Germain, No. 2013-CI-CL-005, at 2.  According 

to the St. Germain court, “when the tribal government choses to provide [public 

benefits] to tribal members, it is axiomatic that they must do so in accordance 

with the ‘equal treatment’ discussed in the Nooksack Tribal Constitution and the 
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Indian Civil Rights Act’s equal protection clause.”  Id. at 8.  Here, the same 

simple reasoning requires the same result.21 

C. The Trial Court Erred By Failing To Address Multiple Claims And 
Related Arguments.   
Appellees argue that the Trial Court’s statement that the “Procedures 

adopted lay out, in detail, the manner in which disenrollment procedures will be 

heard” somehow constitutes a ruling on Appellants’ vagueness claim.  Response, 

at 27.  It does not.  Like the non-barking dog to Sherlock Holmes, the Trial 

Court’s lack of any independent review on this issue is damning by its absence.  

Arthur Conan Doyle, Silver Blaze, in The Complete Original Illustrated Sherlock 

Holmes 117 (1976). 

III. CONCLUSION 

Appellants respectfully reiterate their request that (1) this matter be 

reversed and remanded for disposition consistent with a reversal of the Trial 

Court’s dismissal and (2) the Trial Court’s denial of Appellants’ motions for 

temporary restraining order be reversed, enjoining Appellees pending trial on the 

merits.   

                                                
21 Here, the Trial Court failed to apply an equal protection analysis, despite Appellants’ urging.  
See CP 21, Second Motion for Temporary Restraining Order, at 19 (“Plaintiffs targeted for 
disenrollment are on an equal footing with all other Nooksacks.  Plaintiffs have been denied these 
public benefits, in violation of the equal protection guarantee.”).  Instead — as far as Appellants 
can tell — the Trial Court employed a due process analysis and determined that Back to School 
Support was not a “property” such that the right to pre-deprivation notice and a hearing were 
required.  CP 64, Order Granting Defendant’s [sic] Motion To Dismiss, at 13.  The Trial Court 
clearly erred in failing to address Appellants’ equal protection argument. 
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In the alternative, Appellants respectfully reiterate their request that the 

Trial Court’s opinion be vacated, and that this matter be remanded for a more 

exhaustive analysis of Appellants’ claims consistent with this Court’s opinion.  

DATED this 30th day of December, 2013.   

 Respectfully submitted,  

 _______________________ 
Gabriel S. Galanda  
Anthony S. Broadman  
Ryan D. Dreveskracht 
GALANDA BROADMAN, PLLC 
Attorneys for Appellants 
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