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STATEMENT OF THE IDENTITY AND INTEREST  
OF THE AMICUS CURIAE 

 
 Amicus, the Chickasaw Nation, is a federally-recognized Indian Tribe that 

raises revenue for essential government functions by regulating and operating tribal 

gaming on its lands in the exercise of its rights of self-government and in accordance 

with the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §§2701-2721.  Amicus 

supports the position of the Saginaw Chippewa Indian Tribe of Michigan (“Saginaw 

Chippewa”) in this case, and files this brief to demonstrate that the text and legislative 

history of the National Labor Relations Act (“NLRA” or “Act”) confirm that the Act 

does not apply to Indian Tribes, and that the National Labor Relations Board’s 

contrary contention, Soaring Eagle Casino & Resort, Case No. 07-CA-053586 (Apr. 

16, 2013) (“Decision”) at 8 (citing San Manuel Indian Bingo & Casino, 341 N.L.R.B. 

1055, 1063 (2004)), is wrong. All parties have consented to the filing of this brief.1 

                                                 
1 No person or entity other than amicus and its counsel authored this brief in whole 
or in part, and no person or entity other than amicus contributed money that was 
intended to fund the participation and submission of this brief. 
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STANDARD OF REVIEW 

Whether the NLRA applies to the exercise of sovereign authority by the 

Saginaw Chippewa is a pure question of law this Court reviews de novo.  E.g., 

NLRB v. Fluor Daniel, Inc., 161 F.3d 953, 961 (6th Cir. 1998).  The Board’s 

interpretation of federal Indian law is not entitled to deference because the Board 

has no expertise in that area.  See Hoffman Plastic Compounds, Inc. v. NLRB, 535 

U.S. 137, 143-44, 151 n.5 (2002) (collecting cases rejecting deference to Board 

interpretations of immigration law, maritime law, antitrust law, bankruptcy law and 

the Interstate Commerce Act as outside the Board’s area of expertise). 
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SUMMARY OF ARGUMENT 

 The Board applies the NLRA to any tribal activities that it deems 

“commercial.”  San Manuel, 341 N.L.R.B. at 1057-64.  But Indian Tribes are not 

“employers” under the Act, as the plain language of the statute, its legislative 

history and the circumstances surrounding its passage demonstrate when the 

standard tools of statutory construction are applied.  The Act neither mentions 

Indian Tribes, nor provides any indication that Congress legislated with the intent 

to deprive Tribes of their inherent sovereign authority when it passed the Act; to 

the contrary, the Act shows that Congress intentionally excluded all sovereigns 

from its definition of “employer.”  29 U.S.C. § 152(2).  And the legislative history 

of the Act confirms that Congress passed the NLRA to deal with disruptions to 

commerce caused by labor-management conflicts in the private sector, and that 

Congress intentionally chose not to apply the Act outside of that context.  Finally, 

the NLRA was passed during a period of intense legislative activity, when 

Congress was also acting to expand tribal self-government, not contract it, and the 

Board’s current interpretation simply makes no sense in light of that history. 
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ARGUMENT 

I. THE NLRA DOES NOT APPLY TO INDIAN TRIBES BECAUSE 
CONGRESS DID NOT CLEARLY INTEND IT TO APPLY, AS ITS 
PLAIN LANGUAGE, LEGISLATIVE HISTORY AND 
SURROUNDING CIRCUMSTANCES DEMONSTRATE.   
 
Tribal sovereign authority is not divested by silence, Merrion v. Jicarilla 

Apache Tribe, 455 U.S. 130, 148 n.14 (1981); El Paso Natural Gas Co. v. 

Neztsosie, 526 U.S. 473, 487 (1999).  This rule applies whether the exercise of that 

authority is based on a treaty that secures Indian rights, United States v. Dion, 476 

U.S. 734, 738-39 (1986); Washington v. Washington State Commercial Passenger 

Fishing Vessel Association, 443 U.S. 658, 690 (1979), or inherent sovereign 

authority, see United States v. Wheeler, 435 U.S. 313, 323 (1978) (“[U]ntil 

Congress acts, the tribes retain their existing sovereign powers.”).  The NLRA 

contains no language divesting Tribes of their sovereign authority to regulate the 

terms and conditions of employment by their governments.  Accordingly, as the 

Tenth Circuit recognized, “[c]ongressional silence exempted Indian tribes from the 

National Labor Relations Act.”  Dobbs v. Anthem Blue Cross & Blue Shield, 600 

F.3d 1275, 1284 (10th Cir. 2007) (citing NLRB v. Pueblo of San Juan, 276 F.3d 1186, 

1200 (2002)).2  

                                                 
2 The D.C. Circuit concluded otherwise in San Manuel Indian Bingo & Casino v. 
NLRB, 475 F.3d 1306 (D.C. Cir. 2007), but failed to apply the settled rules of 
statutory construction discussed infra at 7-24 to decide that question.  Stating only 
that “[n]either the text of the NLRA, nor any other reliable indicator of 
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In San Juan, the NLRB sought to enjoin the Pueblo of San Juan’s 

enforcement of its tribal right-to-work ordinance, 276 F.3d at 1188, alleging that 

the NLRA authorizes states and territories to prohibit union-security agreements 

under the NLRA, 29 U.S.C. §164(b), but not Indian Tribes because they are not 

mentioned in the Act.  Id. at 1188-90.  The San Juan court rejected that argument, 

holding that the Pueblo’s right-to-work ordinance was an exercise of its “retained 

sovereign authority,” id. at 1195, and that the NLRA would be construed to divest 

that sovereignty only if “Congress ha[d] made its intent clear [to] do so.”  Id.  As 

for the Board’s reliance on congressional silence, the Court held that “[s]ilence is 

not sufficient to . . . strip Indian tribes of their retained inherent authority to govern 

their own territory.”  Id. at 1196.  Rather, “[t]he correct presumption is that silence 

does not work a divestiture of tribal power.”  Id. 

The NLRB’s interpretation infringes on the exercise of tribal power 

protected by treaty, contrary to the long-settled rule that “Congress’ intention to 

abrogate Indian treaty rights [must] be clear and plain.”  Dion, 476 U.S. at 738.  

Specifically, “what is essential is clear evidence that Congress actually considered 

the conflict between its intended action on the one hand and Indian treaty rights on 

                                                                                                                                                             
Congressional intent, indicates whether or not Congress specifically intended to 
include the commercial enterprises of Indian tribes when it used the term 
‘employer,’” id. at 1315-16, the D.C. Circuit never considered whether the absence 
of any mention of Indian Tribes actually meant that Congress did not intend the 
Act to apply to them. 
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the other, and chose to resolve that conflict by abrogating the treaty.”  Id. at 739-

40.  See also Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 

202-03 (1999) (applying same test to the Minnesota Enabling Act).  Silence cannot 

satisfy this test. 

The Judiciary’s protection of tribal sovereign authority against potentially 

unintended divestitures in this context parallels the general labor law principle that, 

when the Board’s exercise of jurisdiction raises “‘public questions particularly 

high in the scale of our national interest,’” application of the NLRA requires “‘the 

affirmative intention of the Congress clearly expressed.’”  NLRB v. Catholic 

Bishop, 440 U.S. 490, 500-501 (1979) (quoting McCulloch v. Sociedad Nacional 

de Marineros de Hond., 372 U.S. 10, 17, 22 (1963)).  Like the protection of the 

First Amendment in Catholic Bishop and the law of nations in McCulloch, the 

federal government protects Indian rights by “following ‘a humane and self 

imposed policy . . . [and] has charged itself with moral obligations of the highest 

responsibility and trust,’ obligations ‘to the fulfillment of which the national honor 

has been committed.’”  United States v. Jicarilla Apache Nation, 131 S. Ct. 2313, 

2324 (2011) (citations omitted).  These obligations, especially those imposed by 

treaty, are of the highest order.  See U.S. Const. art. VI, cl. 2.  Accordingly, absent 

“‘the affirmative intention of the Congress clearly expressed,’” Catholic Bishop, 

440 U.S. at 500, “[s]ilence” in the NLRA “is not sufficient to . . . strip Indian tribes 
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of their retained inherent authority to govern their own territory,” San Juan, 276 

F.3d at 1196.  And here the statutory text, surrounding circumstances and 

controlling rules of construction all demonstrate that Congress never intended the 

Act to apply to tribal governments.  

The Board gave only nominal consideration to whether the NLRA’s text, 

legislative history and surrounding circumstances shed light on whether Congress 

intended the Act to apply to Tribes.  The Board declared instead that the Act must 

apply because it is “a statute of ‘general application . . . .’”  Decision at 6 (quoting  

FPC v. Tuscarora Indian Nation, 362 U.S. 99, 116 (1960)).  Without analyzing the 

relevant parts of the statute, how they fit together or its legislative history, the 

Board summarily concluded that there is no “indication in either the language of 

the Act or its legislative history that Congress intended to exclude Indians or their 

commercial enterprises from the Board’s jurisdiction.”  Decision at 8.  By starting 

from the position that the Act applies to Indian Tribes—when that is the question 

that application of the tools of statutory construction to the words of the statute, the 

overall statutory scheme and its context is to address—the Board failed to 

recognize that Congress never intended its jurisdiction to extend to Indian Tribes. 

A. Traditional Tools Of Statutory Construction Establish That The 
NLRA Does Not Apply To Tribes.   

 
To determine whether Congress intended to apply the NLRA to Indian 

Tribes, a Court “should not confine itself to examining a particular statutory 
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provision in isolation.  The meaning—or ambiguity—of certain words or phrases 

may only become evident when placed in context.  See Brown v. Gardner, 513 

U.S. 115, 118 (1994) (“Ambiguity is a creature not of definitional possibilities but 

of statutory context.”); FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 

132-33 (2000).  In other words, “the meaning of statutory language, plain or not, 

depends on context.”  King v. St. Vincent’s Hosp., 502 U.S. 215, 221 (1991)).  

Indeed, “[i]t is a ‘fundamental canon of statutory construction that the words of a 

statute must be read in their context and with a view to their place in the overall 

statutory scheme.’  Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 

809 . . . (1989).  A court must therefore interpret the statute ‘as a symmetrical and 

coherent regulatory scheme,’ Gustafson v. Alloyd Co., 513 U.S. 561, 

569 . . . (1995), and ‘fit, if possible all parts into a harmonious whole.’  FTC v. 

Mandel Brothers, Inc., 359 U.S. 385, 389 . . . (1959).”  Brown & Williamson, 529 

U.S. at 133.  When, as here, the question is whether a federal statute diminishes 

tribal sovereign authority, traditional tools of statutory construction also include 

the settled rule that “statutes are to be construed liberally in favor of the Indians, 

with ambiguous provisions interpreted to their benefit.” Montana v. Blackfeet 

Tribe of Indians, 471 U.S. 759, 766-67 (1985). 
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1. The plain language of the NLRA shows the Act does not 
apply to Indian Tribes. 

 
The plain language of the NLRA shows that Congress did not intend the Act 

to apply to Indian Tribes.  Congress made no reference to Indian Tribes anywhere 

in the Act, and gave no indication that it ever even considered applying the Act to 

Indian Tribes.  That is hardly surprising, since the driving purpose of the Act was 

to address “industrial strife or unrest, which have the intent or the necessary effect 

of burdening or obstructing commerce,” 29 U.S.C. §151, and the “inequality of 

bargaining power” between private sector employees and “employers who are 

organized in the corporate or other forms of ownership association . . . .”  Id.  

Those statutory purposes plainly do not apply to Indian Tribes, which in 1935 had 

been recognized as “domestic dependent nations” for over a century.  Cherokee 

Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831). 

Consistent with the Act’s purpose to regulate private sector employers, the 

Act expressly excludes all manner of domestic sovereigns.  Thus, the Act defines 

the term “employer” illustratively to exclude all government employers:  

“‘employer’ includes any person acting as an agent of an employer, directly or 

indirectly, but shall not include the United States or any wholly owned 

Government corporation, or any Federal Reserve Bank, or any State or political 

subdivision thereof . . . .”  29 U.S.C. §152(2) (emphasis added).  By its very terms, 

this exclusion covers all government employers.  See Fed. Land Bank of St. Paul v. 
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Bismark Lumber Co., 314 U.S. 95, 100 (1941) (“[T]he term ‘including’ is not one 

of all-embracing definition, but connotes simply an illustrative application of the 

general principle.”).   

And—but for the Board’s special newly-minted exception for Indian 

Tribes—this is precisely how the Board and the courts have consistently 

interpreted §152(2)’s government exclusion, applying it to cover all manner of 

domestic sovereigns that Congress never specifically enumerated.  Consistent with 

this interpretation, in its first regulations the Board added the District of Columbia 

and all United States territories and possessions to the list of excluded government 

employers.  29 C.F.R. §102.7 (“The term State as used herein shall include the 

District of Columbia and all States, Territories, and possessions of the United 

States.”).  So too, the courts have held that excluded government employers 

encompass the Port Authority of New York and New Jersey, Brown v. Port Auth. 

Police Superior Officers Ass’n, 661 A.2d 312, 315-16 (N.J. Super. Ct. App. Div. 

1995), Puerto Rico’s Maritime Shipping Authority, Chaparro-Febus v. Int’l 

Longshoremen Ass’n, Local 1575, 983 F.2d 325, 329-30 (1st Cir. 1993), and the 

Virgin Islands Port Authority, V.I. Port Auth. v. SIU de P.R., 354 F. Supp. 312, 312 

(D.V.I. 1973), none of which are listed in §152(2).  Until its turnabout in San 

Manuel, the Board for 45 years considered tribal governments to be similarly 

excluded from the Act’s coverage.  Fort Apache Timber Co., 226 N.L.R.B. 503 
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(1976).  That prior interpretation was surely correct, for the purpose and structure 

of the NLRA, as applied by the courts, demonstrate clearly that Congress intended 

to exclude all sovereign employers from the Act’s coverage. 

This is why the Board errs in relying on the general statement in NLRB v. 

Reliance Fuel Oil Corp., 371 U.S. 224, 226 (1963) (per curiam), that the Act 

grants the Board “the fullest jurisdictional breadth constitutionally permissible 

under the Commerce Clause.”  See San Manuel, 341 N.L.R.B. at 1057.  Reliance 

was responding to the argument that an employer’s activities were so de minimus 

that they did not “affect commerce” under §160(a).  371 U.S. at 224-25.  But the 

amount of a covered private employer’s activities has nothing to do with whether 

Congress intended to subject Indian tribal governments—or any other 

governments—to the Act’s uniquely private sector regulatory regime. 

In short, the Board’s theory that §152’s exclusion was intended by Congress 

to reach all unlisted government employers, but not tribal government employers, 

is illogical.  Read in the Act’s express context of regulating industrial strife in the 

private sector, §152 can only be understood as a congressional judgment that all 

government employers of whatever kind are excluded from the Act’s coverage.   

Nor can the maxim “expressio unius” operate to exclude Tribes from 

§152(2)’s governmental exclusion.  See San Juan, 276 F.3d at 1196 (rejecting 

application of expressio unius to interpret the sovereign right to enact right-to-work 
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laws under §164(b)). “[T]he expressio unius canon does not apply ‘unless it is fair 

to suppose that Congress considered the unnamed possibility and meant to say no 

to it,’ and . . . can be overcome by ‘contrary indications that adopting a particular 

rule or statute was probably not meant to signal any exclusion.’”  Marx v. Gen. 

Revenue Corp., 133 S. Ct. 1166, 1175 (2013) (citation omitted).  Nothing in the 

NLRA suggests Congress considered whether to include Indian Tribes among 

§152(2)’s exempted government employers “and meant to say no.”  Marx, 133 S. 

Ct. at 1175-76.  The absence of any reference to Indian Tribes in the Act or its 

legislative history, as well as the illustrative terms used to define “employer” in 

§152(2), instead compel the opposite conclusion: that §152(2)’s terms were meant 

to exclude Indian Tribes too.   

Moreover, the structure of the whole Act speaks only to private employers.  

See also Neztsosie, 526 U.S. at 487 (rejecting expressio unius where, given 

statutory purpose, “inadvertence seems the most likely” explanation for omission 

of tribal courts from statutory provision addressing state courts).  The terms 

“supervisor,” 29 U.S.C. §152(11), and “professional employee,” 29 U.S.C. 

§152(12), have no ready application to elected or government officials, and 

nothing in the Act speaks to legislative bodies, judges or other elected or appointed 

public officials who set labor policy for public employees, i.e., legislators, 

governors and agency heads.  And while §157 of the Act provides employees with 
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the right to bargain collectively, it does not provide them with a means of 

enforcing those rights against domestic sovereigns, whose immunity from suit 

would bar such an action, including one brought against an Indian Tribe.  See, e.g., 

Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998); Okla. Tax 

Comm’n v. Citizen Band of Potawatomi Indian Tribe of Okla., 498 U.S. 505, 509 

(1991); Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978).  This omission is 

perfectly understandable in a regime custom tailored for the private sector.  

Similarly, the Act protects private employees’ right to strike, §157, but not the 

right to strike in the public sector because one of the core reasons driving Congress 

to exclude domestic sovereigns was that “governmental employees did not usually 

enjoy the right to strike.”  NLRB v. Natural Gas Util. Dist., 402 U.S. 600, 604 

(1971).  The Act contains nothing to suggest that Congress sought to change that 

core rule for tribal governments only. 

Therefore, the only interpretation of the Act that yields “‘a symmetrical and 

coherent regulatory scheme,’” Brown & Williamson, 529 U.S. at 133 (quoting 

Gustafson, 513 U.S. at 569), is one that does not apply the Act to tribal government 

employers any more than it applies to other government employers.  The contrary 

result would produce a hopeless quagmire, with the Board fashioning case-by-case 

rules to adapt a private sector regime to a government setting, and doing so in the 

absence of any congressional guidance.  Indeed, it would be passing strange to find 
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that Indian Tribes are the only domestic sovereigns that are subject to the NLRA’s 

terms.  After all, “Indian tribes, like states, are entitled to comity.”  San Juan, 276 

F.3d at 1195 (citing Reich v. Great Lakes Indian Fish & Wildlife Comm’n, 4 F.3d 

490, 496 (7th Cir. 1993)). 

In San Juan the Tenth Circuit rejected a similar Board argument about the 

NLRA’s applicability.  There, the Court found the Board’s argument to be based 

on an “implied contention that silence establishes this statute’s plain intent to 

preempt tribal authority.”  Id. at 1196.  The court disagreed, finding that “[s]ilence 

as to tribes can constitute a latent or intrinsic ambiguity that only becomes apparent 

when other facts are considered.”  Id. at 1195 (citing Reich, 4 F.3d at 493-94).  In 

Reich, the literal wording of the Fair Labor Standards Act, 29 U.S.C. §§201-219, 

did not extend the overtime exemption enjoyed by state and local police to the 

Commission (an inter-tribal regulatory authority), but the court found that not to 

exempt the Commission would “make[] no sense.”  4 F.3d at 493.  The same is 

true here: the NLRA is silent with respect to Indian Tribes, yet exempts all 

domestic sovereigns, and it would therefore “make no sense” not to exempt Indian 

Tribes, too.  “Now and then silence is not pregnant.”  Neztsosie, 526 U.S. at 487. 

2. The NLRA’s legislative history confirms the Act was never 
intended to apply to Indian Tribes. 

 
The NLRA’s legislative history makes no mention of Indian Tribes.  San 

Juan, 276 F.3d at 1196.  Instead, it shows that “congressional attention [was] 
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focused on employment in private industry and on industrial recovery.”  Catholic 

Bishop, 440 U.S. at 504.  Congress was concerned with “an ever-increasing 

stoppage of the free flow of commerce between the several States and between this 

and other countries as a result of disturbances in some of our larger industrial 

enterprises.”  S. Rep. No. 79-1184 at 10-11 (1934).  As President Franklin 

Roosevelt remarked when he signed the NLRA, it defined “the right of self-

organization of employees in industry . . . .”  President’s Statement on Signing 

Labor-Disputes Bill, reprinted in 1 N.L.R.B., Legislative History of the National 

Labor Relations Act 1935, at 3269 (1949) (emphasis added).  There are no 

indications in the legislative history that these concerns involved Indian Tribes.   

Given the Act’s focus on private industry, it is not surprising that the 

exemption for domestic sovereigns was not controversial.  Under the original bill, 

the term employer was defined to exclude “the United States, or any State, 

municipal corporation, or other governmental instrumentality . . . .”  S. 2926, 73d 

Cong. §3(2) (1934).  A later version revised the exclusion, stating the term 

employer “shall not include the United States, or any State or political subdivision 

thereof,” S. 1958, 74th Cong. §2(2) (1935), and the final language added “any 

wholly owned Government corporation, or any Federal Reserve Bank . . . .” 29 

U.S.C. §152(2).  The Senate report accompanying the original bill notes the 

definition of “employer” is an important one, but does not mention the sovereign 
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exclusion or these stylistic adjustments.  S. Rep. No. 73-1184 at 3-4 (1934).  See 

also S. Rep. No. 74-573 at 6 (1935) (same).   

Only two witnesses offered substantive testimony on the matter.  The 

president of John W. Cowper Co., Inc. complained the exception for governmental 

bodies was too broad, arguing it “may be reasonable enough if it applies purely to 

governmental agencies but where these governmental divisions are engaged in 

pursuits, competing with private enterprise, then there should be no exception and 

such agencies should be under the same restrictions as a corporation or private 

employer.”  To Create A National Labor Board:  Hearings before Senate 

Committee on Education and Labor, 73d Cong. 295 (1934).  Congress rejected the 

critique, leaving in place a categorical exemption which controls regardless of the 

nature of the government’s activity.  The International Juridical Association went 

further, arguing it could find “no reason why the United States should be exempted 

from the employers covered by the act,” id. at 1017, but this objection, too, went 

nowhere.  The general principle that all domestic sovereigns were exempt from the 

Act, regardless of the nature of their activities, remained firm, confirming the plain 

meaning and thrust of the Act as a whole.   

The Board has argued that “nothing in the Act’s legislative history suggests 

that Congress intended to foreclose the Board from asserting jurisdiction over 

Indian tribes.”  San Manuel, 341 N.L.R.B. at 1058.  But this upside-down 
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argument fails for three reasons.  First, the NLRA must be read to establish “a 

symmetrical and coherent regulatory scheme,” Gustafson, 513 U.S. at 569, and 

treating Indian Tribes differently from all other domestic sovereigns fails this test.  

Indeed, applying a custom-tailored private sector regime to a government employer 

is “[in]coherent,” at best.  Second, the Board’s creation of a commercial-

governmental test to determine when the NLRA applies is directly contrary to the 

Act’s legislative history, which makes plain Congress’s rejection of that very 

distinction.  Third, the Board’s formulation is upside-down because “the question 

of whether Congress intended to grant authority is the appropriate one.”  Chamber 

of Commerce of the U.S. v. NLRB, 721 F.3d 152, 159 (4th Cir. 2013) (citing Brown 

& Williamson Tobacco Corp. v. FDA, 153 F.3d 155, 161 (4th Cir. 1998), aff’d, 529 

U.S. 120 (2000)) (holding Board lacked authority to require employers to post an 

NLRB notice regarding employee rights).  To presume authority unless Congress 

denies it is to usurp Congress’s power under the Constitution.  “Agencies owe their 

capacity to act to the delegation of authority, either express or implied, from the 

legislature.”  Ry. Labor Execs. Ass’n v. Nat’l Mediation Bd., 29 F.3d 655, 670 

(D.C. Cir. 1994) (citations omitted).  “[I]f we were ‘to presume a delegation of 

power’ from the absence of ‘an express withholding of such power, agencies would 

enjoy virtually limitless hegemony . . . .’”  Am. Bar Ass’n v. FTC, 430 F.3d 457, 

468 (D.C. Cir. 2005) (quoting Ry. Labor Execs. Ass’n, 29 F.3d at 671).   
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3. Enactments immediately before and after the NLRA 
confirm Congress never intended the NLRA to apply to 
Indian Tribes.  

 
Since “the meaning of one statute may be affected by other Acts, particularly 

where Congress has spoken subsequently and more specifically to the topic at 

hand,” Brown & Williamson, 529 U.S. at 133, it is important to consider two 

directly relevant enactments, passed immediately before and after the NLRA, 

which confirm that Congress never intended the Act to apply to Indian Tribes. 

Just one year before the NLRA was enacted, Congress in the Indian 

Reorganization Act of 1934 (IRA) dealt directly with Indian Tribes as sovereign 

entities.  25 U.S.C. §§461-479.  President Roosevelt hailed the IRA as 

“embod[ying] the basic and broad principles of the administration for a new 

standard of dealing between the Federal Government and its Indian wards.”  Letter 

from President Roosevelt to Senator Wheeler (Apr. 28, 1934), reprinted in S. Rep. 

No. 73-1080, at 3 (1934).  The President condemned “the continuance of autocratic 

rule, by a Federal department, over the lives of more than 200,000 citizens of this 

Nation” as “incompatible with American ideals of liberty.”  Id. at 4.  Due to this 

autocratic rule, by the 1930s the governmental institutions of many Tribes had 

“very largely disintegrated or been openly suppressed” by excessive Interior 

Department control.  78 Cong. Rec. 11,729 (1934) (statement of Rep. Howard).  
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Senator Wheeler (the bill’s sponsor) noted that “the Indian agent located upon an 

Indian reservation was a czar.”  Id. at 11,125.   

Congress passed the IRA to reverse this course.  In order to enhance their 

governmental institutions, the Act authorized Indian Tribes to adopt constitutions 

exercising “all powers vested in any Indian tribe or tribal council by existing law” 

(as well as additional specified powers).  25 U.S.C. §476(e).  Congress’s singular 

focus in the 1934 Act was to reorganize and strengthen the governmental status of 

Indian Tribes so as to place them on a sure course of improved self-determination 

and prosperity.   

Two years later—which is to say one year after the NLRA—Congress 

extended the same policy and the same basic terms set forth in the IRA to Indian 

Tribes in Oklahoma, enacting the Oklahoma Indian Welfare Act of 1936, 25 

U.S.C. §§501-509 (OIWA).   

Both enactments were designed to enhance tribal self-governance.  Morris v. 

Watt, 640 F.2d 404, 409-10 (D.C. Cir. 1981); Harjo v. Andrus, 581 F.2d 949, 951 

(D.C. Cir. 1978) (adopting district court findings).  As the Supreme Court later 

found, “[t]he overriding purpose of . . . [the IRA] was to establish machinery 

whereby Indian tribes would be able to assume a greater degree of self-

government, both politically and economically.”  Morton v. Mancari, 417 U.S. 

535, 542 (1974).  It would therefore be irrational (if not outright double-dealing) to 
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ascribe to Congress an intent to subject tribal governments to the NLRA sub 

silentio at precisely the same time Congress was putting into place bold new 

historic measures to reaffirm and strengthen those very governments as 

governments.  That could not have been what President Roosevelt meant when he 

hailed the IRA as establishing “a new standard of dealing between the Federal 

Government and its Indian wards.”   

Finally, the Board has argued that Congress expressly excluded Indian 

Tribes in some later statutes, so the absence of an exclusion in the NLRA means 

they were to be included.  San Manuel, 341 N.L.R.B. at 1058.  This contention 

rests on a slender reed, for the text, legislative history and context of the NLRA all 

show that Congress never even contemplated covering Tribes, so that Congress 

neither had occasion nor reason to exclude them.  Nor does the Board explain how 

future unrelated legislation could have possibly informed Congress’s judgment in 

1935.  The Board also points to a “recent statute[]” that it wrongly labels as “an 

effort” “intended to exclude tribal enterprises from the [NLRA].”  Id.  What the 

Board actually refers to is an unenacted bill, id. at 1058-59, and “unsuccessful 

attempts at legislation are not the best of guides to legislative intent.”  Red Lion 

Broad. Co. v. FCC, 395 U.S. 367, 382 n.11 (1969).  Indeed, the bill’s failure could 

equally mean that Congress thought the bill unnecessary because Tribes were 

already exempt from the NLRA. 
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What then would explain the absence of any mention of Indian Tribes in the 

NLRA’s government exclusion?  The fact that, at the time of the NLRA’s 

enactment, the Supreme Court “treated Indian immunities as derivative from the 

Federal Government’s immunity” and thus would have been covered within the 

exclusion for the United States.  Washington v. Confederated Tribes of the Colville 

Reservation, 447 U.S. 134, 183 n.8 (1980) (Rehnquist, J., concurring in part) 

(discussing “the reign of the treatment of Indian reservations as federal 

instrumentalities”).  This was the general understanding in 1935 and “[w]e assume 

that Congress is aware of existing law when it passes legislation.”  Miles v. Apex 

Marine Corp., 498 U.S. 19, 32 (1990).  

4. The 1947 amendments to the NLRA confirm that this 
statutory regime does not apply to Indian Tribes. 

 
The Labor Management Relations Act of 1947, Pub. L. No. 80-101, 61 Stat. 

136, codified as amended at 29 U.S.C. §§141-197 (“LMRA”), confirms Congress 

never intended to bring Indian Tribes under the NLRA.  The LMRA authorized 

labor organizations to sue their employers in federal court to enforce collective 

bargaining agreements.  29 U.S.C. §185.  In so doing, Congress established that the 

courts, not the Board, were to be primarily responsible for adjudicating disputes 

over the interpretation of such agreements.  See NLRB v. C & C Plywood Corp., 

385 U.S. 421, 427-28 (1967).  But significantly, §185 does not speak to suits 

against Indian Tribes, much less waive tribal immunity from such suits, 
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notwithstanding that when §185 was enacted tribal sovereign immunity was well 

established.  United States v. U.S. Fid. & Guar. Co., 309 U.S. 506, 512 (1940) 

(declaring that “Indian nations are exempt from suit without Congressional 

authorization.”).  Congress, again, being aware of the controlling law, Miles, 498 

U.S. at 32, could have had only one coherent plan in mind: to limit the NLRA and 

the LMRA to private industry, not to extend this regime to government actors 

where its application makes no sense. 

5. The Indian canon of statutory construction also confirms 
the NLRA does not apply to Indian Tribes. 

 
Even if the NLRA’s application to Indian Tribes were in doubt (and it is 

not), that doubt would be resolved by construing ambiguities “generously in order 

to comport with . . . traditional notions of sovereignty and with the federal policy 

of encouraging tribal independence.”  White Mountain Apache Tribe v. Bracker, 

448 U.S. 136, 143-44 (1980).  The rules of construction favoring Indian interests 

are rooted in the unique federal trust responsibility that exists between Indian 

Tribes and the United States.  Cnty. of Oneida v. Oneida Indian Nation, 470 U.S. 

226, 247 (1985).  Under these rules, the absence of explicit Congressional assent 

for the Board to apply the Act to Indian Tribes, see Blackfeet Tribe, 471 U.S. at 

766-67, means the NLRA’s private industrial labor regime does not apply here.  

The Indian canons of construction require that “[d]oubtful or ambiguous 

expressions . . . are to be construed as leaving tribal sovereignty undisturbed.”  San 
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Juan, 276 F.3d at 1194.  Since “statutes are to be construed liberally in favor of the 

Indians, with ambiguous provisions interpreted to their benefit,” Blackfeet Tribe, 

471 U.S. at 766, “doubtful expressions of legislative intent must be resolved in 

favor of the Indians.”  South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498, 

506 (1986).  

These rules apply to the NLRA.  San Juan, 276 F.3d at 1191-92.  This is 

because the canon applies not only to tribal specific legislation, but “to other 

statutes, even where they do not mention Indians at all.”  Id.  (citing EEOC v. 

Cherokee Nation, 871 F.2d 937, 939 (10th Cir. 1989) (interpreting the Age 

Discrimination in Employment Act, 29 U.S.C. §§621-634)).  See also Merrion, 

455 U.S. at 152 (interpreting “various pieces of federal energy legislation”); id. at 

152 (“if there were ambiguity on this point, the doubt would benefit the Tribe, for 

‘[a]mbiguities in federal law have been construed generously in order to comport 

with . . . traditional notions of sovereignty and with the federal policy of 

encouraging tribal independence’”); Wash. State Commercial Passenger Fishing 

Ass’n, 443 U.S. at 689-90 (U.S.-Canada fishing treaty); Dobbs, 600 F.3d at 1283-

84 (ERISA); Reich, 4 F.3d at 493 (FLSA).3   

                                                 
3 But see San Manuel, 475 F.3d at 1315 (concluding the NLRA “does not impinge 
on the Tribe’s sovereignty enough to indicate a need to construe the statute 
narrowly”). 
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As the Supreme Court explained when applying this canon to the general 

diversity statute—which, like the NLRA, is also silent as to Indians—“28 U.S.C. 

[§1332] makes no reference to Indians and nothing in the legislative history 

suggests any intent to render inoperative the established federal policy promoting 

tribal self-government.”  Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 17 (1987).  

“‘Because the Tribe retains all inherent attributes of sovereignty that have not been 

divested by the Federal Government, the proper inference from silence . . . is that 

the sovereign power . . . remains intact.’”  Id. at 18 (quoting Merrion, 455 U.S. at 

148 n.14). 

Since the NLRA is silent with respect to Indian Tribes, and “[s]ilence is not 

sufficient to . . . strip Indian tribes of their retained sovereignty to govern their own 

territory,” San Juan, 276 F.3d at 1196, the Act does not apply to the tribal conduct 

of governmental operations on tribal lands.4 

                                                 
4 The D.C. Circuit in San Manuel believed “the principle that statutory ambiguities 
must be resolved in favor of the Indians” does not apply “when resolving an 
ambiguity in a statute of general application.” 475 F.3d at 1312 (concluding that 
the Indian canons of construction therefore do not apply to the NLRA).  That 
reasoning is squarely foreclosed by Supreme Court precedent, as explained in 
Dobbs and San Juan. 
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II. APPLYING THE NLRA TO INDIAN TRIBES WOULD IMPAIR 
TREATY RIGHTS OF SELF-GOVERNMENT AND NEGATE THE 
TREATY POWER OF EXCLUSION. 
 
Applying the NLRA to Indian Tribes would directly interfere with the 

exercise of Treaty rights by subordinating tribal sovereignty to the NLRA, 

including the Act’s provisions granting the right to strike and to bargain 

collectively, the Board’s right to establish bargaining units under §159 and the 

Board’s exclusive authority to adjudicate unfair labor practice complaints under 

§160.  Imposing the NLRA’s requirements would also abrogate a Tribe’s power of 

exclusion.  Because Congress has not expressly authorized this extraordinary 

interference with tribal sovereignty, the Board’s ruling cannot stand.   

A. The Chickasaw Nation And The Saginaw Chippewa Share 
Treaty-Protected Rights To Self-Government And Exclusion. 
 

Like the Saginaw Chippewa, the Chickasaw’s right to self-government is 

protected by long-standing treaties.  The 1830 Treaty of Dancing Rabbit Creek, 

Sept. 27, 1830, 7 Stat. 333 (“1830 Treaty”),5 “secure[s] to the [Chickasaw Nation] 

the jurisdiction and government of all the persons and property that may be within 

[its] limits,” and protects the Nation from “all laws except such as from time to 

time may be enacted in their own National Councils, not inconsistent with the 

                                                 
5 The 1830 Treaty was made with the Choctaw, but was made applicable to the 
Chickasaw through the 1837 Treaty of Doaksville, art. 1, Jan. 17, 1837, 11 Stat. 
573. 
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Constitution, Treaties, and Laws of the United States;  and except such as may, and 

which have been enacted by Congress, to the extent that Congress under the 

Constitution are required to exercise a legislation over Indian Affairs.”  Id. art. 4 

(emphasis added).  This article “provides for the Nation’s sovereignty within 

Indian country.”  Okla. Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 466 

(1995).   

These rights of self-government were confirmed in treaties in 1855 and 

1866.  1855 Treaty of Washington, June 22, 1855, 11 Stat. 611 (“1855 Treaty”); 

1866 Treaty of Washington, Apr. 28, 1866, 14 Stat. 769 (“1866 Treaty”).  These 

treaties protect those rights from future interference by Congress, 1855 Treaty, art. 

7; 1866 Treaty, arts. 7, 10, 45, and preserve the Nation’s power of exclusion, 

including the right to determine who may enter tribal territory and to impose 

conditions on the presence of those who enter.  Morris v. Hitchcock, 194 U.S. 384, 

388-89 (1904) (citing Treaty provisions).   

Thus, the Chickasaw and Saginaw Chippewa share similar treaty rights to 

exclusion and self-government.  The NLRB disregarded these rights when it 

applied the Act to the Saginaw Chippewa.  Decision at 7.  The Board’s approach 

denigrates Treaty-protected rights by making the application of tribal laws 

contingent on Board acquiescence and the functioning of tribal governments reliant 

on their employees’ whims. 
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B. Applying The NLRA To Tribes Would Fracture Their 
Governments, Make Their Laws The Subject of Bargaining, And 
Divest Them Of The Power To Exclude. 

 
Applying the NLRA to Tribes like the Chickasaw and Saginaw Chippewa 

would abrogate their Treaty-protected rights of self-government by subjecting 

government operations to the continuing consent of their employees’ bargaining 

representatives.  The power to strike would give unions the power to halt the wheels 

of government.  This would gravely jeopardize Tribes’ ability to operate health care, 

a police force and educational services, all with potentially dire consequences for the 

tribal citizenry.  Vesting tribal employees with the power to strike would force 

Tribes to choose between the union’s demands and meeting the responsibilities of 

good government.  A more complete divestiture of the right of self-government is 

difficult to conceive.  Congress could not possibly have intended such a complete 

divestiture in a statute which does not even mention Indian Tribes.  San Juan, 276 

F.3d at 1196. 

If the Board had jurisdiction over Tribes, it would split each Tribe’s 

government in two:  one part comprised of whatever the Board, in its sole 

discretion, deems “commercial enterprises,” and the other comprised of 

“traditional tribal government functions.”  San Manuel, 341 N.L.R.B. at 1062-63.  

“Commercial enterprises” would be subject to the NLRA.  The “traditional tribal 
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government functions” might be subject to the NLRA, depending on how much 

“leeway” the Board decided to grant.  Id. at 1063.   

Because the Board interprets and applies the NLRA in response to 

complaints, a Tribe would have no advance notice of whether particular functions 

were “commercial” or “traditional.”  This uncertainty would never end because an 

unfair labor practice charge can be made at any time and is resolvable only by the 

Board.  29 U.S.C. §160.  Any change in the structure or organization of the tribal 

government, or even in the composition of a Tribe’s work force or its patrons, 

could reopen previously decided questions about the nature of tribal activities. 

A determination that a government function is “commercial” is just the 

beginning.  The Board would also have the authority to certify different bargaining 

units of employees within each department or government agency.  §159(b).  

Different units within each facility, the same units across different facilities, or 

some combination thereof, could demand separate collective bargaining 

agreements regarding employment terms.  The Board could recognize bargaining 

units without regard to a Tribe’s governmental organization, parceling out some 

divisions of government while lumping others together, all according to the 

Board’s own standards.  This process would effectively rob a Tribe of its ability to 

self-govern by interjecting the Board’s discretion between the Tribe’s laws and its 
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operations, while imposing on the Tribe both the actual and opportunity costs of 

the Board’s adjudication and litigation process.   

This is inimical to self-government. It deprives the Tribes of the right to 

organize their own governments, Santa Clara Pueblo, 436 U.S. at 62-64, “to 

undertake and regulate economic activity” through that government, New Mexico 

v. Mescalero Apache Tribe, 462 U.S. 324, 335 (1983), and to make its own laws 

and to then be ruled by them, Williams v. Lee, 358 U.S. 217, 220 (1959).   

The Board could even strike down Indian-preference-in-employment laws or 

drug and alcohol testing laws, by holding that they interfere with collective 

bargaining rights held under 29 U.S.C. §158(a)(1), or are discriminatory under 

§158(a)(3).  Any decision of the Tribe’s courts that resolved an employee dispute 

could be subject to review by the Board as an unfair labor practice.  In short, the 

Tribe’s core legislative and judicial powers, and its sovereign judgments about 

what is best, would be subordinated to the Board’s jurisdiction and authority. 

If the Act applied to Indian Tribes, they would be required to bargain with 

Board-recognized units of employees over “wages, hours, and other terms and 

conditions of employment.”  29 U.S.C. §158(d).    Under this process, any of a 

Tribe’s laws affecting employment, including those drawn from IGRA, State-

Tribal Gaming Compacts, and tribal gaming ordinances – such as background and 

licensing requirements, see 25 U.S.C. §2710(b)(2)(F) – could be the subject of a 
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collective bargaining demand.  If the Tribe refused, the Board would determine 

whether the request fell within the definition of “terms and conditions” under 

§158(d) of the Act.  If the Board so held, the Tribe would be compelled to bargain 

over the continued applicability of its own laws to its own activities.   

This transforms tribal ordinances from laws enforced by a sovereign into the 

first offer in a negotiation with private actors.  It gives bargaining representatives 

and the Board the power to veto tribal laws.  In sum, it strikes at the ability of 

Indian Tribes to make their own laws and to be governed by them, Williams, 358 

U.S. at 220, because it puts the power to make and unmake law in the hands of the 

Board and Board-certified bargaining representatives. 

Finally, both the Saginaw Chippewa and the Chickasaw have the power to 

exclude, which includes the power to place conditions on the presence of those 

permitted to enter tribal territory.  Morris, 194 U.S. at 388-89.  But if the NLRA 

were applied to these Tribes, they could not condition their employees’ entry on 

tribal land upon their compliance with tribal law because any tribal law affecting 

employment would be subject to challenge as an unfair labor practice.  Moreover, 

any exercise of the Tribes’ power to exclude could be challenged in the same 

manner, thereby dissolving this power.  Such perverse results, which would 

interfere with protected Treaty rights, could not have been intended by Congress. 
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CONCLUSION 

 The Saginaw Chippewa’s petition for review should be granted, the Board’s 

cross-petition should be denied and the Decision should be vacated. 

 Respectfully submitted this 13th day of December, 2013. 
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