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STATEMENT OF RELATED CASE 
 
A prior appeal involving the same underlying dispute was dismissed by 

stipulation of the parties.  Chickasaw Nation v. NLRB, No. 11-6209, Dkt. No. 

10001413 (10th Cir. Order of Sept. 14, 2012).  
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1 

JURISDICTIONAL STATEMENT 
 
On July 12, 2013, Respondent National Labor Relations Board issued a final 

Decision and Order purporting to exercise jurisdiction over Petitioner Chickasaw 

Nation under 29 U.S.C. §160(a).  359 N.L.R.B. No. 163 (2013) (“Decision”).  On 

July 23, 2013, the Nation filed a timely petition for review.  Dkt. No. 10093781.  

This Court has jurisdiction pursuant to 29 U.S.C. §160(f). 

STATEMENT OF THE ISSUE 
 
This Circuit has recognized that “Congressional silence exempted Indian 

tribes from the National Labor Relations Act,” Dobbs v. Anthem Blue Cross & Blue 

Shield, 600 F.3d 1275, 1284 (10th Cir. 2010) (citing NLRB v. Pueblo of San Juan, 276 

F.3d 1186, 1200 (10th Cir. 2002) (en banc) (tribal right-to-work laws exempted under 

29 U.S.C. §164(b)).  That Act also generally excludes government employers from its 

private sector labor regime.  29 U.S.C. §152(2).  The issue presented is whether, 

despite section 152(2)’s government exclusion, the Board lawfully asserted 

jurisdiction over the Chickasaw Nation and its government employees working on 

tribal trust lands, notwithstanding that applying the Act, including the right to 

strike, would severely impair the Chickasaw Nation’s right of self-government, its 

right to raise revenue through governmental activities, and ultimately its very 

ability to provide essential services to its citizens. 
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STATEMENT OF THE CASE 
 
This case involves an effort by the National Labor Relations Board to 

exercise jurisdiction over the Chickasaw Nation under the National Labor 

Relations Act, 29 U.S.C. §§151-169. 

Most of the pertinent facts are set forth in a Joint Statement.  Agency Record 

(“AR”) 15.  In December 2010 and April 2011 the Teamsters filed two sets of 

unfair labor practice charges alleging that “Winstar Casino” or “Winstar World 

Casino” had violated 29 U.S.C. §158(a)(1), (3) of the NLRA.  AR15 at 7; see also 

AR2; AR8.  In May 2011 the Regional Director consolidated the cases, issued a 

consolidated complaint against the “Chickasaw Nation d/b/a WinStar World 

Casino,” and issued a Notice of Hearing before an administrative law judge.  AR15 

at 7-8; AR9.  On the same day, the Chickasaw Nation initiated a district court 

action seeking to enjoin the Board proceeding.  AR15 at 8.   

On July 11, 2011, the district court entered an order preliminarily enjoining 

the Board “‘from proceeding with hearing on its complaint against the Chickasaw 

Nation.’”  Id. at ¶17 (quoting Chickasaw Nation v. NLRA, No. CIV-11-506-W, 

Dkt. No. 42, Order at 12 (W.D. Okla. July 11, 2011)).  The district court 

concluded:  “In light of Tenth Circuit authority . . . the Nation is substantially 

likely to prevail on the merits of its claim for a declaratory judgment that it is not 

subject to the provisions of the NLRA.”  Order at 10.   
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The Board appealed to this Court.  No. 11-6209.  On appeal, the Circuit 

Mediator facilitated a procedural resolution in which the parties agreed to 

expedited Board proceedings on a stipulated record, AR16, a stipulation of facts, 

AR15, and an Amended Consolidated Complaint, AR12, with ultimate review to 

be in this Circuit, No. CIV-11-506-W, Dkt. No. 58, Stipulation (W.D. Okla. June 

5, 2012).  Once the district court’s injunction was modified to permit those 

stipulated proceedings to go forward, Id., Dkt. No. 66 (Order of Jun. 20, 2012), the 

Board’s appeal was dismissed.  No. 11-6209, Dkt. No. 10001413 (10th Cir. Order 

of Sept. 14, 2012).  

As agreed, in July 2012 the Board issued an Amended Consolidated 

Complaint.  AR12.  The Complaint alleged it was an unfair labor practice for a 

Chickasaw Nation supervisor to tell Nation employees that the Nation’s status as a 

sovereign tribal government made the NLRA inapplicable.  Id. at ¶5.  On the 

parties’ joint motion, all proceedings were then transferred to the Board.  AR19. 

On July 12, 2013, the Board ruled it had jurisdiction over the Chickasaw 

Nation “in its capacity as operator of the WinStar World Casino.”  Decision at 1.  

The Board expressly disagreed with this Circuit’s controlling caselaw.  Id. at 7-8.  

Instead, the Board applied its own precedent from San Manuel Indian Bingo & 

Casino, 341 N.L.R.B. 1055 (2004), aff’d on different grounds, 475 F.3d 1306 

(D.C. Cir. 2007); but see 341 N.L.R. B. at 1064 (Schaumber, dissenting), under 
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which the Board will presume the NLRA applies to any activity of a tribal 

government which the Board concludes is actually a “commercial enterprise.”  

Decision at 3.  Although the Board noted it has recognized three exceptions to this 

presumption, it concluded none of them applied to the Nation’s gaming activities.  

Decision at 3-6. 

STATEMENT OF FACTS 
 
1.  The Chickasaw Nation is a federally-recognized Indian Tribe.  AR15 at 

1; 78 Fed. Reg. 26,384, 26,388 (May 6, 2013).  In the 1830s the Nation and other 

Tribes were forcibly removed from lands east of the Mississippi.  Through a series 

of Treaties with the United States, the Chickasaw Nation was guaranteed a 

homeland in what is now eastern Oklahoma.  Choctaw Nation v. Oklahoma, 397 

U.S. 620, 621-27 (1970). 

The Nation retains fundamental rights of sovereign autonomy guaranteed to 

it under four Treaties with the United States.  See 1830 Treaty of Dancing Rabbit 

Creek, Sept. 27, 1830, 7 Stat. 333 (AR14-A) (granting to the Choctaw Nation in 

article 4 “the jurisdiction and government of all the persons and property that may 

be within their limits” as described in the Treaty);1 1837 Treaty of Doaksville, Jan. 

17, 1837, 11 Stat. 573 (granting the Chickasaw Nation equal rights under the 1830 

                                                 
1  The 1830 Treaty was made with the Choctaw Nation, but became applicable to 
the Chickasaw Nation in 1837.  Okla. Tax Comm’n v. Chickasaw Nation, 515 U.S. 
450, 465 n.15 (1995) (citing Treaty of Jan. 17, 1837, art. I, 11 Stat. 573). 
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Treaty “on the same terms that the Choctaws now hold it”); 1855 Treaty of 

Washington, June 22, 1855, 11 Stat. 611 (AR14-B) (reaffirming in article 7 that, 

“[s]o far as may be compatible with the Constitution of the United States and the 

laws made in pursuance thereof, regulating trade and intercourse with the Indian 

Tribes, the Choctaws and Chickasaws shall be secured in the unrestricted right of 

self-government, and full jurisdiction, over persons and property, within their 

respective limits . . . .”); 1866 Treaty of Washington, Apr. 28, 1866, 14 Stat. 769 

(AR14-C) (guaranteeing in article 7 that future federal legislation “shall not in 

anywise interfere with or annul their present tribal organization, or their respective 

legislatures or judiciaries, or the rights, laws, privileges, or customs of the Choctaw 

and Chickasaw Nations respectively”).  These rights remain in full force and effect 

today.  See Choctaw Nation, 397 U.S. at 635; Okla. Tax Comm’n, 515 U.S. at 464-

66. 

2.  The Nation governs under the Chickasaw Nation Constitution, first 

adopted in 1867, AR14-D, and approved by the United States.  AR14-E, art. XX.  

The Constitution establishes Executive, Legislative and Judicial departments.  

AR14-E, art. V, §1; AR15 at 1-2.  The Executive Branch is overseen by the Office 

of the Governor.  AR15 at 2.  Under the Chickasaw Constitution and the 1855 

Treaty, the Nation governs within a precisely described territory delineated by 
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metes and bounds.  Chickasaw Const. pmbl., AR14-E at 1-2; 1855 Treaty, 11 Stat. 

at 611, art. 1. 

The Nation provides extensive governmental services and programs that are 

essential to promote public safety, health and welfare, educational achievement, 

and the history and culture of the Chickasaw people.  AR15 at 2-6.  These essential 

governmental services are overwhelmingly funded by the gaming activities 

conducted by the Nation’s Division of Commerce (an Executive Branch 

department).  Id. at 2-3.   

These services include the Chickasaw Lighthorse Police Department, 

headquartered in Ada with substations in Newcastle and Thackerville, and 

employing 30 officers, five dispatch operators, two administrative assistants and a 

full-time crime analyst.  Id. at 4.  The Police Department handles 16,000 calls each 

year and has a SWAT team, a dive team, and four K-9 units.  It works closely with 

other law enforcement agencies pursuant to cross-deputization agreements with 

local district attorneys’ offices, the Oklahoma Bureau of Narcotics, and the East 

Central University Campus Police in Ada.  Id. 

The Nation’s governmental services also include a comprehensive state-of-

the-art health care system anchored in the Chickasaw Nation Medical Center, a 72-

bed hospital in Ada.  Id. at 3.  Additional out-patient clinics are located in 

Ardmore, Tishomingo, Purcell and Durant, with wellness centers in Ada, Ardmore 

Appellate Case: 13-9578     Document: 01019169864     Date Filed: 12/09/2013     Page: 22     

22 of 111



 

7 

and Tishomingo, and nutrition centers in Ardmore and Purcell.  The Nation also 

administers specialized programs for dental needs, diabetic care, eye care, 

audiology services and a low-income medical assistance program.  In the year 

ending May 31, 2011, the Nation’s healthcare facilities reported 445,478 patient 

visits, and the Medical Center reported 2,664 surgeries, 588 births, 8,422 inpatient 

days and 2,392 admissions.  The Health Department employs 1,100 individuals, 

including physicians, nurses, dentists, physicians’ assistants, nurse practitioners 

and midwives.  Id.   

The Nation also administers an extensive Division of Education staffed by 

210 employees.  Id. at 3-4.  Educational services include early childhood 

development services, a childcare program, a Headstart program, supportive 

services for elementary and high school students, a GED testing center, an adult 

education program, scholarship assistance for college or technology or trade 

schools, vocational rehabilitation services and assistance in job development.  Id.; 

AR14-M.   

The Nation’s Division of Youth and Family Services operates several 

departments and has 150 employees.  AR15 at 4-5.  The Family Resource Center 

teaches best practices for families and undertakes research projects with the 

University of Oklahoma.  Id. at 4.  The Children’s Village is a group home for 

Chickasaw children in need.  Id. at 5.  The Department of Child Support Services 
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assists Chickasaw citizens with child support orders.  Id.  The Department of 

Family Advocacy investigates child neglect or abuse involving Chickasaw 

children, and works with the tribal and Oklahoma court systems to coordinate 

supervised visitation.  Id.  The Department of Safe and Stable Families addresses 

domestic violence issues through crisis consultants and a domestic violence shelter.  

Id.   

The Nation’s Division of History and Culture has 150 employees and 

promotes public understanding of the Nation’s history and culture through 

language instruction, historical research, and archival and archaeological 

collections.  Id. at 5-6.  The Chickasaw Cultural Center is a 109-acre complex that 

includes a museum and professional research library, and serves as the Nation’s 

central repository for archival and archaeological collections.  Id. at 6.   

3.  The Nation’s gaming activities are conducted by the Division of 

Commerce, and 100% of the Nation’s gaming revenues go to fund these and other 

governmental programs and operations.  Id. at 2-3.  Each of the Nation’s gaming 

locations is situated on tribal trust property within the Nation’s Treaty boundaries, 

and each operates pursuant to a location-specific license issued and overseen by 

the Chickasaw Nation Office of the Gaming Commissioner, id. at 2, in compliance 

with the Indian Gaming Regulatory Act, 25 U.S.C. §§2710(b)(1)(B), 

2710(d)(1)(A)(ii), the Chickasaw Nation Public Gaming Act, CNC §3-3306.9a 
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(AR14-G), and the Nation’s Tribal Gaming Compact with Oklahoma.  70 Fed. 

Reg. 6725 (Feb. 8, 2005).  See AR14-F, AR14-G.  Under IGRA, this Compact has 

the force of law.  25 U.S.C. §2710(d)(2)(C), (d)(3)(B).  All employees at these 

locations are Nation employees and all are covered by the Nation’s personnel laws. 

The WinStar World Casino is a licensed gaming location situated on trust 

land near Thackerville.  AR15 at 2.  A majority of the Nation’s employees at 

WinStar are non-Indian.  Id. at 6.  The Nation advertises gaming at WinStar within 

and outside the Nation’s jurisdictional area, and a majority of its patrons are non-

Indians.  Id. at 7. 

SUMMARY OF ARGUMENT 
 
“Congressional silence exempted Indian tribes from the National Labor 

Relations Act,” Dobbs, 600 F.3d at 1284 (citing San Juan, 276 F.3d at 1200).  Just as 

the NLRA does not limit a Tribe’s authority to enact and enforce a right-to-work law 

on tribal lands, San Juan, 276 F.3d at 1200, so, too, the Act does not limit a Tribe’s 

right to engage in economic activity and regulate its own workforce on tribal lands; in 

both instances, the proper inference from congressional silence with respect to Indian 

Tribes is that the Act does not apply.  Only “the affirmative intention of Congress 

clearly expressed” can make the NLRA apply in such circumstances, Benz v. 

Compania Naviera Hidalgo, S.A., 335 U.S. 138, 147 (1957), and no such 

expression is present here.  
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 To the contrary, §152 of the Act affirmatively excludes all domestic 

sovereigns, providing an illustrative list of excluded governments that embraces all 

types of government employers.  This is in perfect harmony with the Act’s 

overarching goal of regulating “industrial strife,” §151, within a regime that was 

custom-tailored to regulate the private sector, not public employment.  But for the 

Board’s recent shift as to tribal governments, this is precisely how the Board and 

the courts have understood the Act for nearly 80 years.   

This is the only interpretation of the Act which yields “‘a symmetrical and 

coherent regulatory scheme,’” Brown & Williamson, 529 U.S. at 133 (citation 

omitted).  It is also the only understanding which reconciles the Act with 

Congress’s contemporaneous decisions in two other enactments to protect and 

strengthen the governmental institutions of Indian Tribes, and to free those 

governments from autocratic federal rule.  25 U.S.C. §§461-479, 501-509.  And it 

is the only reading which reconciles the Act with Congress’s decision in 1947 not 

to permit suits against Indian Tribes to enforce collective bargaining agreements.  

29 U.S.C. §185.  Thus, both on its own terms and through the lens of the Indian 

canon of statutory construction, the NLRA does not apply to Indian Tribes.  

The Board’s assertion that FPC v. Tuscarora Indian Nation, 362 U.S. 99, 

116 (1960) makes the NLRA presumptively applicable to Tribes has already been 

rejected by this Court.  This is because the NLRA’s exceptions preclude it from 
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being considered a generally applicable law, because Tuscarora only spoke to the 

application of laws to individuals, and because the Tuscarora passage the Board 

invokes was dictum.  San Juan, 276 F.3d at 1198-99.  Finally, Tuscarora has no 

application to cases involving treaty rights.  EEOC v. Cherokee Nation, 871 F.2d 

937, 938 n.3 (10th Cir. 1989).   

The Board further erred by failing to recognize that tribal sovereignty 

includes the right to engage in economic activity on tribal lands to finance essential 

governmental services, and that in enacting the NLRA Congress rejected the 

notion that the Act should apply to so-called “commercial” activities of 

government employers.  Moreover, in the Tenth Amendment context the Supreme 

Court has abandoned the commercial-governmental distinction line-drawing the 

Board undertook here as arbitrary and unmanageable.  Garcia v. San Antonio 

Metro. Transit Auth., 469 U.S. 528 (1985). 

The Board’s “commercial” label was also foreclosed by Congress, which in 

IGRA declared tribal gaming on tribal lands to be, per se, both governmental and 

essential for the operation of government itself, including the provision of critical 

services to tribal citizens.  25 U.S.C. §§2701(1), 2702(1).  It is also foreclosed by 

Congress’s considered judgment not to place the regulation of tribal gaming 

employees in the hands of a federal agency.  These principles are consistent with 

decisions of this Court and the Supreme Court affirming the critical and 
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governmental role that tribal gaming revenues play in the operation of tribal 

institutions.  California v. Cabazon Band of Mission Indians, 480 U.S. 202, 216 

(1987); Indian Country, U.S.A., Inc. v. Oklahoma ex rel. Okla. Tax Comm’n, 829 

F.2d 967, 982 (10th Cir. 1987). 

Finally, the Board’s effort to apply the NLRA to tribal employees on tribal 

lands is foreclosed by the Chickasaw Nation’s 1830, 1855 and 1866 treaty 

protections, including the right of self-government, the right to be exempt from 

general federal laws not directed to Tribes, the right to exclude those who would 

come upon tribal territory and the right to be protected against federal legislation 

that would interfere with the Nation’s government.  These rights, which include a 

“promise [of] virtually complete sovereignty,” Choctaw Nation, 397 U.S. at 635, 

are specially protected from implicit divestiture.  Cherokee Nation, 871 F.2d at 

938-39.  Here, application of the NLRA regime would permit outsiders or unions 

to shut down tribal government at will, to fracture the government into Board-

determined bargaining units, and to cleave from the Nation for separate treatment 

whatever functions three boardmembers conclude on a particular day are 

“commercial” enough to warrant regulation.  Congress in the NLRA never 

anticipated such a result, and controlling precedent does not permit it. 
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STANDARD OF REVIEW 
 
Whether the NLRA applies to the exercise of sovereign authority by the 

Chickasaw Nation is a question of law this Court reviews de novo.  San Juan, 276 

F.3d at 1190 (citing Mt. Olivet Cemetery Ass’n v. Salt Lake City, 164 F.3d 480, 486 

(10th Cir. 1998)).  “[T]he burden falls on the NLRB,” as the party “attacking the 

exercise of sovereign tribal power, ‘to show that it has been modified, conditioned 

or divested by Congressional action.’”  Id. (quoting Southland Royalty Co. v. 

Navajo Tribe of Indians, 715 F.2d 486, 488 (10th Cir. 1983)).  Further, the Board’s 

interpretation of federal Indian law is not entitled to deference.  See Hoffman 

Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 143-44, 151 n.5 (2002) 

(collecting cases rejecting deference to Board interpretations of immigration law, 

maritime law, antitrust law, bankruptcy law and the Interstate Commerce Act); 

Tsosie v. Califano, 651 F.2d 719, 722 (10th Cir. 1981) (veterans law). 

ARGUMENT 
 

I. THE NLRA DOES NOT APPLY TO INDIAN TRIBES BECAUSE 
CONGRESS DID NOT CLEARLY INTEND IT TO APPLY, AS ITS 
PLAIN LANGUAGE, LEGISLATIVE HISTORY AND 
SURROUNDING CIRCUMSTANCES DEMONSTRATE.2   
 
 “Congressional silence exempted Indian tribes from the National Labor 

Relations Act.”  Dobbs, 600 F.3d at 1284 (citing San Juan, 276 F.3d at 1200).  This 

                                                 
2  The Nation argued this issue below.  AR26 at 31-41. 
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is because “federal regulatory schemes do not apply to tribal governments 

exercising their sovereign authority absent express congressional authorization,” 

and the NLRA contains no such authorization.  Id. at 1283.  This rule applies 

whether the exercise of tribal sovereign authority is based on a treaty that 

“expressly protect[s] Indian tribes’ sovereignty,” id. (quoting Donovan v. Navajo 

Forest Prods. Indus., 692 F.2d 709, 711-12 (10th Cir. 1982)), or on inherent 

sovereign authority, id.   

Application of this rule in San Juan led to the conclusion that the NLRA 

does not preempt tribal sovereign authority to enact a right-to-work ordinance.  San 

Juan rejected the Board’s argument that because 29 U.S.C. §164(b) only refers to 

states and territories, only those entities could prohibit union security agreements 

otherwise authorized by §158(a)(3).  276 F.3d at 1196-97.  This Court recognized 

that the Pueblo’s right-to-work ordinance was an exercise of its “retained sovereign 

authority,” id. at 1195, and that the NLRA would be construed to divest that 

sovereignty only if “Congress ha[d] made its intent clear that we do so.”  Id.  

Finding the NLRA silent on the issue, the Court held that “[s]ilence is not 

sufficient to . . . strip Indian tribes of their retained inherent authority to govern 

their own territory.”  Id. at 1196.  Rather, “[t]he correct presumption is that silence 

does not work a divestiture of tribal power.”  Id. 
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Particularly where, as here, Indian treaties are at issue, “Congress’ intention 

to abrogate Indian treaty rights [must] be clear and plain.”  United States v. Dion, 

476 U.S. 734, 738 (1986).  “[W]hat is essential is clear evidence that Congress 

actually considered the conflict between its intended action on the one hand and 

Indian treaty rights on the other, and chose to resolve that conflict by abrogating 

the treaty.”  Id. at 739-40; see also Minnesota v. Mille Lacs Band of Chippewa 

Indians, 526 U.S. 172, 202-03 (1999) (applying same test to the Minnesota 

Enabling Act).  

The Judiciary’s special solicitude for tribal self-governance against 

potentially unintended divestitures is consistent with the general labor law 

proposition that, when the Board’s exercise of jurisdiction raises “‘public questions 

particularly high in the scale of our national interest,’” application of the NLRA 

requires “‘the affirmative intention of the Congress clearly expressed.’”  NLRB v. 

Catholic Bishop, 440 U.S. 490, 500-501 (1979) (quoting McCulloch v. Sociedad 

Nacional de Marineros de Hond., 372 U.S. 10, 17, 22 (1963)).  Like the protection 

of First Amendment concerns in Catholic Bishop and the protection of the law of 

nations in McCulloch, the federal government protects Indian rights by “following 

‘a humane and self imposed policy[,] . . . [and] has charged itself with moral 

obligations of the highest responsibility and trust,’ obligations ‘to the fulfillment of 

which the national honor has been committed.’”  United States v. Jicarilla Apache 
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Nation, 131 S. Ct. 2313, 2324 (2011) (citations omitted).  These obligations 

include treaty obligations of the highest order.  See U.S. Const. art. VI, cl. 2; supra 

at 5-6.  Accordingly, absent “‘the affirmative intention of the Congress clearly 

expressed,’” Catholic Bishop, 440 U.S. at 500, “[s]ilence” in the NLRA “is not 

sufficient to . . . strip Indian tribes of their retained inherent authority to govern 

their own territory,” San Juan, 276 F.3d at 1196.  And on the issue at hand—

whether a sovereign tribal government is a covered “employer” under the NLRA—

not only does the Act fall far short of this demanding standard, but the statutory 

text, surrounding circumstances and controlling rules of construction all 

demonstrate that Congress never intended the Act to apply to tribal governments.  

The Board never considered whether the NLRA’s text, legislative history 

and surrounding circumstances shed light on whether Congress intended the Act to 

apply to Indian Tribes.  Instead, the Board simply declared the Act must apply 

because it is “a statute of ‘general application . . . .’”  Decision at 3 (quoting 

Tuscarora, 362 U.S. at 116).  This was error, for it missed the point of statutory 

interpretation, which is to examine what Congress actually intended.  Thus, the 

proper starting points are the words of the statute, the overall statutory scheme, the 

statute’s context, and relevant tools of statutory construction.   
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A. Traditional Tools Of Statutory Construction Establish That 
The NLRA Does Not Apply To Tribes.   

 
To determine whether Congress intended to apply the NLRA to Indian 

Tribes, a Court must “apply settled principles of statutory construction under 

which we must first determine whether the statutory text is plain and 

unambiguous.”  Carcieri v. Salazar, 555 U.S. 379, 387 (2009).  That analysis 

“should not confine itself to examining a particular statutory provision in isolation.  

The meaning—or ambiguity—of certain words or phrases may only become 

evident when placed in context.  See Brown v. Gardner, 513 U.S. 115, 

118 . . . (1994) (‘Ambiguity is a creature not of definitional possibilities but of 

statutory context.’)”  FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 

132-33 (2000).  In other words, “the meaning of statutory language, plain or not, 

depends on context.”  King v. St. Vincent’s Hosp., 502 U.S. 215, 221 (1991)).  

Indeed, “[i]t is a ‘fundamental canon of statutory construction that the words of a 

statute must be read in their context and with a view to their place in the overall 

statutory scheme.’  Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 

809 . . . (1989).  A court must therefore interpret the statute ‘as a symmetrical and 

coherent regulatory scheme,’ Gustafson v. Alloyd Co., 513 U.S. 561, 

569 . . . (1995), and ‘fit, if possible all parts into a harmonious whole.’  FTC v. 

Mandel Brothers, Inc., 359 U.S. 385, 389 . . . (1959).”  Brown & Williamson, 529 

U.S. at 133.  When, as here, the question is whether a federal statute diminishes 
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tribal sovereign authority, traditional tools of statutory construction also include 

the settled rule that “[d]oubtful or ambiguous expressions . . . are to be construed 

as leaving tribal sovereignty undisturbed.”  San Juan, 276 F.3d at 1194. 

1. The plain language of the NLRA shows the Act does 
not apply to Indian Tribes. 

 
The plain language of the NLRA shows that Congress did not intend the Act 

to apply to Indian Tribes.  Congress made no reference to Indian Tribes anywhere 

in the Act, and all indications are that Congress never considered applying the Act 

to them.  That is not surprising, since the fundamental and driving purpose of the 

Act was to address “industrial strife or unrest, which have the intent or the 

necessary effect of burdening or obstructing commerce,” 29 U.S.C. §151, and the 

“inequality of bargaining power” between private sector employees and 

“employers who are organized in the corporate or other forms of ownership 

association . . . .”  Id.  Those terms plainly do not include Indian Tribes, which in 

1935 had been recognized as “domestic dependent nations” for over a century.  

Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831). 

Consistent with the Act’s purpose to regulate private sector employers, the 

Act expressly excludes all manner of domestic sovereigns.  Thus, the Act defines 

the term “employer” illustratively to exclude all government employers:  

“‘employer’ includes any person acting as an agent of an employer, directly or 

indirectly, but shall not include the United States or any wholly owned 
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Government corporation, or any Federal Reserve Bank, or any State or political 

subdivision thereof . . . .”  29 U.S.C. §152(2) (emphasis added).  By its very terms, 

this exclusion covers all government employers.  See Fed. Land Bank of St. Paul v. 

Bismark Lumber Co., 314 U.S. 95, 100 (1941) (“[T]he term ‘including’ is not one 

of all-embracing definition, but connotes simply an illustrative application of the 

general principle.”).   

And—but for the Board’s special newly-minted exception for Indian 

Tribes—this is precisely how the Board and the courts have consistently 

interpreted §152(2)’s government exclusion, applying the exclusion to cover all 

manner of domestic sovereigns that Congress never specifically enumerated.  

Consistent with this interpretation, in its first regulations the Board added the 

District of Columbia and all United States territories and possessions to the list of 

excluded government employers.  29 C.F.R. §102.7 (“The term State as used 

herein shall include the District of Columbia and all States, Territories, and 

possessions of the United States.”).  So, too, the courts have held that excluded 

government employers encompass the Port Authority of New York and New 

Jersey, Brown v. Port Auth. Police Superior Officers Ass’n, 661 A.2d 312, 315-16 

(N.J. Super. Ct. App. Div. 1995), the Commonwealth of Puerto Rico’s Maritime 

Shipping Authority, Chaparro-Febus v. Int’l Longshoremen Ass’n, Local 1575, 

983 F.2d 325, 329-30 (1st Cir. 1993), and the Virgin Islands Port Authority, V.I. 
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Port Auth. v. SIU de P.R., 354 F. Supp. 312, 312 (D.V.I. 1973), none of which are 

listed in §152(2).  Until its turnabout decision in San Manuel, the Board for 45 

years considered tribal governments to be similarly excluded from the Act’s 

coverage.  Fort Apache Timber Co., 226 N.L.R.B. 503 (1976).  That interpretation 

was surely correct, for the purpose and structure of the NLRA, as applied by the 

courts, demonstrate clearly that Congress intended to exclude all sovereign 

employers from the Act’s coverage. 

This is why the Board errs in relying on the general statement in NLRB v. 

Reliance Fuel Oil Corp., 371 U.S. 224, 226 (1963) (per curiam), that the Act 

grants the Board “the fullest jurisdictional breadth constitutionally permissible 

under the Commerce Clause.”  See San Manuel, 341 N.L.R.B. at 1057.  Reliance 

was responding to the argument that an employer’s activities were so de minimus 

that they did not “affect commerce” under §160(a).  371 U.S. at 224-25.  But the 

amount of a covered private employer’s activities has nothing to do with whether 

Congress intended to subject Indian tribal governments—or any other 

governments—to the Act’s uniquely private sector regulatory regime. 

In short, the Board’s theory that §152’s exclusion was intended by Congress 

to reach all unlisted government employers, but not tribal government employers, 

makes no sense.  Read in the Act’s express context of regulating industrial strife in 

the private sector, §152 can only be understood as a congressional judgment that 
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all government employers of whatever kind are to be excluded from the Act’s 

coverage.   

Just as this Circuit rejected the argument that the “expressio unius” maxim 

applies to deny tribal governments the right secured to other governments in 

§164(b) to enact right-to-work laws, San Juan, 276 F.3d at 1196, so too this maxim 

cannot operate to deny Tribes the same treatment accorded other governments in 

§152.  To the contrary, “the expressio unius canon does not apply ‘unless it is fair 

to suppose that Congress considered the unnamed possibility and meant to say no 

to it,’ and . . . can be overcome by ‘contrary indications that adopting a particular 

rule or statute was probably not meant to signal any exclusion.’”  Marx v. Gen. 

Revenue Corp., 133 S. Ct. 1166, 1175 (2013) (citation omitted).  Nothing in the 

NLRA suggests Congress considered whether to include Indian tribes among 

§152(2)’s exempted government employers “and meant to say no.”  Marx, 133 S. 

Ct. at 1175-76.  The absence of any reference to Indian tribes in either the Act or 

its legislative history, as well as the illustrative terms used to define “employer” in 

§152(2), instead compel the opposite conclusion: that §152(2)’s terms were meant 

to exclude Indian tribes, too. 

If more were needed, the structure of the whole Act speaks only to private 

employers.  See also El Paso Natural Gas Co. v. Neztsosie, 526 U.S. 473, 487 

(1999) (rejecting expressio unius where, given statutory purpose, “inadvertence 
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seems the most likely” explanation for omission of tribal courts from Price-

Anderson Act provision addressing state courts).  The terms “supervisor,” 29 

U.S.C. §152(11), and “professional employee,” 29 U.S.C. §152(12), have no ready 

application to elected or government officials, and nothing in the Act speaks to 

legislative bodies and other elected or appointed public officials or judges who set 

labor policy for public employees, i.e., legislators, governors and agency heads.  

And while §157 of the Act provides employees with the right to bargain 

collectively, it does not provide them with a means of enforcing those rights 

against domestic sovereigns, whose immunity from suit would bar such an action, 

including one brought against an Indian Tribe.  See, e.g., Kiowa Tribe of Okla. v. 

Mfg. Techs., Inc., 523 U.S. 751, 754 (1998); Okla. Tax Comm’n v. Citizen Band of 

Potawatomi Indian Tribe of Okla., 498 U.S. 505, 509 (1991); Santa Clara Pueblo 

v. Martinez, 436 U.S. 49 (1978).  This is perfectly understandable in a regime 

custom tailored for the private sector.  Thus the Act protects private employees’ 

right to strike, §157, but not the right to strike in the public sector because one of 

the core reasons driving Congress to exclude domestic sovereigns was that 

“governmental employees did not usually enjoy the right to strike.”  NLRB v. 

Natural Gas Util. Dist., 402 U.S. 600, 604 (1971).  The Act contains nothing to 

suggest that Congress sought to change that core rule for Indian tribes only. 
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In these circumstances, the only interpretation of the Act that yields “‘a 

symmetrical and coherent regulatory scheme,’” Brown & Williamson, 529 U.S. at 

133 (quoting Gustafson, 513 U.S. at 569), is one that does not apply the Act to 

tribal government employers any more than it applies to any other government 

employers.  The contrary result would produce a hopeless quagmire, with the 

Board fashioning case-by-case rules to adapt a private sector regime to a 

governmental setting, and doing so in the absence of any congressional guidance.  

Indeed, it would be passing strange to find that Indian Tribes are the only domestic 

sovereigns that are subject to the NLRA’s terms.  After all, “Indian tribes, like 

states, are entitled to comity.”  San Juan, 276 F.3d at 1195 (citing Reich v. Great 

Lakes Indian Fish & Wildlife Comm’n, 4 F.3d 490, 496 (7th Cir. 1993)). 

A similar issue concerning the NLRA arose in San Juan.  There, the Court 

found the Board’s argument to be based on an “implied contention that silence 

establishes this statute’s plain intent to preempt tribal authority.”  Id. at 1196.  The 

Court disagreed, finding that “[s]ilence as to tribes can constitute a latent or 

intrinsic ambiguity that only becomes apparent when other facts are considered.”  

Id. at 1195 (citing Reich, 4 F.3d at 493-94).  In Reich, the literal wording of the 

Fair Labor Standards Act, 29 U.S.C. §§201-219, did not extend the overtime 

exemption enjoyed by state and local police to the Commission (an inter-tribal 

regulatory authority), but the Court found that not to exempt the Commission 
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would “make[] no sense.”  4 F.3d at 493.  The same is true here: the NLRA is 

silent with respect to Indian tribes, yet exempts all domestic sovereigns, and it 

would therefore “make no sense” not to exempt Indian tribes, too.  “Now and then 

silence is not pregnant.”  Neztsosie, 526 U.S. at 487.   

2. The NLRA’s legislative history confirms the Act was 
never intended to apply to Indian Tribes. 

 
The NLRA’s legislative history makes no mention of Indian tribes.  San 

Juan, 276 F.3d at 1196.  Instead, it shows that “congressional attention [was] 

focused on employment in private industry and on industrial recovery.”  Catholic 

Bishop, 440 U.S. at 504.  Congress was concerned with “an ever-increasing 

stoppage of the free flow of commerce between the several States and between this 

and other countries as a result of disturbances in some of our larger industrial 

enterprises.”  S. Rep. No. 79-1184 at 10-11 (1934).  As President Franklin 

Roosevelt remarked when he signed the NLRA, it defined “the right of self-

organization of employees in industry . . .”  President’s Statement on Signing 

Labor-Disputes Bill, reprinted in 1 N.L.R.B., Legislative History of the National 

Labor Relations Act 1935, at 3269 (1949) (emphasis added).  There are no 

indications in the legislative history that these concerns involved Indian Tribes.   

Given the Act’s focus on private industry, it is not surprising that the 

legislative history shows the exemption for domestic sovereigns was not 

controversial.  Under the original bill, the term employer was defined to exclude 
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“the United States, or any State, municipal corporation, or other governmental 

instrumentality. . . .”  S. 2926, 73d Cong. §3(2) (1934).  A later version revised the 

exclusion to state the term employer “shall not include the United States, or any 

State or political subdivision thereof,” S. 1958, 74th Cong. §2(2) (1935), and the 

final language added “any wholly owned Government corporation, or any Federal 

Reserve Bank . . . .”  29 U.S.C. §152(2).  The Senate report accompanying the 

original bill notes the definition of “employer” is an important one, but does not 

even mention the sovereign exclusion on these stylistic adjustments.  S. Rep. No. 

73-1184 at 3-4 (1934).  See also S. Rep. No. 74-573 at 6 (1935) (same).   

Only two witnesses offered substantive testimony on the matter.  The 

president of John W. Cowper Co., Inc. complained that the exception for 

governmental bodies was too broad, arguing it “may be reasonable enough if it 

applies purely to governmental agencies but where these governmental divisions 

are engaged in pursuits, competing with private enterprise, then there should be no 

exception and such agencies should be under the same restrictions as a corporation 

or private employer.”  To Create A National Labor Board:  Hearings before 

Senate Committee on Education and Labor, 73d Cong. 295 (1934).  Congress 

rejected the critique, leaving in place a categorical exemption which controls 

regardless of the nature of the government’s activity.  The International Juridical 

Association went further, arguing it could find “no reason why the United States 
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should be exempted from the employers covered by the act, id. at 1017, but this 

objection, too, went nowhere.  The general principle that all domestic sovereigns 

were exempt from the Act, regardless of the nature of their activities, remained 

firm, confirming the plain meaning and thrust of the Act as a whole.   

The Board has argued that “nothing in the Act’s legislative history suggests 

that Congress intended to foreclose the Board from asserting jurisdiction over 

Indian tribes.”  San Manuel, 341 N.L.R.B. at 1058.  But this upside-down 

argument fails for three reasons.  First, the NLRA must be read to establish “a 

symmetrical and coherent regulatory scheme,” Gustafson v. Alloyd Co., 513 U.S. 

561, 569 (1995), and treating Indian Tribes differently from all other domestic 

sovereigns fails this test.  Indeed, applying a custom-tailored private sector regime 

to a government employer is “[in]coherent,” at best.  Second, the Board’s creation 

of a commercial-governmental test to determine when the NLRA applies, Decision 

at 3, is directly contrary to the Act’s legislative history, which makes plain 

Congress’s rejection of that very distinction.  Third, the Board’s formulation is 

upside-down because “the question of whether Congress intended to grant 

authority is the appropriate one.”  Chamber of Commerce of the U.S. v. NLRB, 721 

F.3d 152, 159 (4th Cir. 2013) (citing Brown & Williamson Tobacco Corp. v. FDA, 

153 F.3d 155, 161 (4th Cir. 1998), aff’d, 529 U.S. 120 (2000)) (holding Board 

lacked authority to require employers to post an NLRB notice regarding employee 
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rights).  To presume authority unless Congress denies it is to usurp Congress’s 

power under the Constitution.  “Agencies owe their capacity to act to the 

delegation of authority, either express or implied, from the legislature.”  Ry. Labor 

Execs. Ass’n v. Nat’l Mediation Bd., 29 F.3d 655, 670 (D.C. Cir. 1994) (citations 

omitted).  “[I]f we were ‘to presume a delegation of power’ from the absence of 

‘an express withholding of such power, agencies would enjoy virtually limitless 

hegemony . . . .’”  Am. Bar Ass’n v. FTC, 430 F.3d 457, 468 (D.C. Cir. 2005) 

(quoting Ry. Labor Execs. Ass’n, 29 F.3d at 671).   

3. Enactments immediately before and after the NLRA 
confirm Congress never intended the NLRA to apply 
to Indian Tribes.  

 
Since “the meaning of one statute may be affected by other Acts, particularly 

where Congress has spoken subsequently and more specifically to the topic at 

hand,” Brown & Williamson, 529 U.S. at 133, it is important to consider two 

directly relevant enactments, passed immediately before and after the NLRA, 

which confirm that Congress never intended the Act to apply to Indian Tribes. 

Just one year before the NLRA was enacted, Congress in the Indian 

Reorganization Act of 1934 (IRA) dealt directly with Indian Tribes as sovereign 

entities.  25 U.S.C. §§461-479.  President Roosevelt hailed the IRA as 

“embod[ying] the basic and broad principles of the administration for a new 

standard of dealing between the Federal Government and its Indian wards.”  Letter 
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from President Roosevelt to Senator Wheeler (Apr. 28, 1934), reprinted in S. Rep. 

No. 73-1080, at 3 (1934).  The President condemned “the continuance of autocratic 

rule, by a Federal department, over the lives of more than 200,000 citizens of this 

Nation” as “incompatible with American ideals of liberty.”  Id. at 4.  Due to this 

autocratic rule, by the 1930s the governmental institutions of many tribes had 

“very largely disintegrated or been openly suppressed” by excessive Interior 

Department control.  78 Cong. Rec. 11,729 (1934) (statement of Rep. Howard).  

Senator Wheeler (the bill’s sponsor) noted that “the Indian agent located upon an 

Indian reservation was a czar.”  Id. at 11,125 (1934).   

Congress passed the IRA to reverse this course.  In order to enhance their 

governmental institutions, the Act authorized Indian Tribes to adopt constitutions 

exercising “all powers vested in any Indian tribe or tribal council by existing law” 

(as well as additional specified powers).  25 U.S.C. §476(e).  Congress’s singular 

focus in the 1934 Act was to reorganize and strengthen the governmental status of 

Indian Tribes so as to place them on a sure course of improved self-determination 

and prosperity.   

Two years later—which is to say one year after the NLRA—Congress 

extended the same policy and the same basic terms set forth in the IRA to Indian 

Tribes in Oklahoma like the Chickasaw Nation, enacting the Oklahoma Indian 

Welfare Act of 1936, 25 U.S.C. §§501-509 (OIWA).   
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Both enactments were designed to enhance tribal self-governance.  Morris v. 

Watt, 640 F.2d 404, 409-10 (D.C. Cir. 1981); Harjo v. Andrus, 581 F.2d 949, 951 

(D.C. Cir. 1978) (adopting district court findings).  As the Supreme Court later 

found, “[t]he overriding purpose of . . . [the IRA] was to establish machinery 

whereby Indian tribes would be able to assume a greater degree of self-

government, both politically and economically.”  Morton v. Mancari, 417 U.S. 

535, 542 (1974).  It would therefore be irrational (if not outright double-dealing) to 

ascribe to Congress an intent to subject tribal governments to the NLRA sub 

silentio at precisely the same time Congress was putting into place bold new 

historic measures to reaffirm and strengthen those very governments as 

governments.  That could not have been what President Roosevelt meant when he 

hailed the IRA as establishing “a new standard of dealing between the Federal 

Government and its Indian wards.”   

Finally, the Board has argued that Congress expressly excluded Indian 

Tribes in some later statutes, so the absence of an exclusion in the NLRA 

necessarily means they were to be included.  San Manuel, 341 N.L.R.B. at 1058.  

This contention rests on a slender reed, for the text, legislative history and context 

of the NLRA all show that Congress never even contemplated covering Tribes, so 

that Congress neither had occasion nor reason to exclude them.  Nor does the 

Board explain how future unrelated legislation could have possibly informed 
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Congress’s judgment in 1935.  The Board also points to a “recent statute[]” that it 

wrongly labels as “an effort” “intended to exclude tribal enterprises from the 

[NLRA].”  Id.  What the Board actually refers to is an unenacted bill, id. at 1058-

59, and “unsuccessful attempts at legislation are not the best of guides to 

legislative intent.”  Red Lion Broad. Co. v. FCC, 395 U.S. 367, 382 n.11 (1969).  

Indeed, the bill’s failure could equally mean that Congress thought the bill 

unnecessary because Tribes were already exempt from the NLRA. 

What then would explain the absence of any mention of Indian Tribes in the 

NLRA’s government exclusion?  The fact that, at the time of the NLRA’s 

enactment, the Supreme Court “treated Indian immunities as derivative from the 

Federal Government’s immunity” and thus would have been covered within the 

statutory exclusion for the United States.  Washington v. Confederated Tribes of 

the Colville Reservation, 447 U.S. 134, 183 n.8 (1980) (Rehnquist, J., concurring 

in part) (discussing “the reign of the treatment of Indian reservations as federal 

instrumentalities”).  This was the general understanding in 1935 and “[w]e assume 

that Congress is aware of existing law when it passes legislation.”  Miles v. Apex 

Marine Corp., 498 U.S. 19, 32 (1990).  

4. The 1947 amendments to the NLRA confirm that this 
statutory regime does not apply to Indian Tribes. 

 
The Labor Management Relations Act of 1947, Pub. L. No. 80-101, 61 Stat. 

136, codified as amended at 29 U.S.C. §§141-197 (“LMRA”), confirms Congress 
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never intended to bring Indian Tribes under the NLRA.  The LMRA authorized 

labor organizations to sue their employers in federal court to enforce collective 

bargaining agreements.  29 U.S.C. §185.  In so doing, Congress established that the 

courts, not the Board, were to be primarily responsible for adjudicating disputes 

over the interpretation of such agreements.  See NLRB v. C & C Plywood Corp., 

385 U.S. 421, 427-28 (1967).  But significantly, §185 does not speak to suits 

against Indian tribes, much less waive tribal immunity from such suits, 

notwithstanding that when §185 was enacted the Tribes’ sovereign immunity from 

suit was well established.  United States v. U.S. Fid. & Guar. Co., 309 U.S. 506, 

512 (1940) (declaring with specific reference to the Chickasaw and Choctaw 

Nations that “[t]hese Indian nations are exempt from suit without Congressional 

authorization.”).  Congress, again, being aware of the controlling law, Miles, 498 

U.S. at 32, could have had only one coherent plan in mind: to limit the NLRA and 

the LMRA to private industry, not to extend this regime to government actors 

where its application makes no sense.3 

                                                 
3  Although the D.C. Circuit in San Manuel reached a different conclusion 
concerning the meaning of the Act, it did so by failing to consider, much less to 
apply, settled rules of statutory construction to the matter at hand.  Indeed, the sum 
total of that court’s analysis was the statement that “[n]either the text of the NLRA, 
nor any other reliable indicator of Congressional intent, indicates whether or not 
Congress specifically intended to include the commercial enterprises of Indian 
tribes when it used the term ‘employer.’”  San Manuel, 475 F.3d at 1315-16.  The 
D.C. Circuit never considered whether the absence of any mention of Indian Tribes 
actually meant that Congress did not intend the Act to apply to them, it never read 
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5. The Indian canon of statutory construction also 
confirms the NLRA does not apply to Indian Tribes. 

 
Even if the NLRA’s application to Indian Tribes were in doubt (and it is 

not), that doubt would be resolved by applying “special canons of construction to 

the benefit of Indian interests,” San Juan, 276 F.3d at 1194 (quoting Cherokee 

Nation, 871 F.2d at 939), rooted in the unique federal trust responsibility that exists 

between Indian Tribes and the United States.  Id. (citing Cnty. of Oneida v. Oneida 

Indian Nation, 470 U.S. 226, 247 (1985)).  Under these rules, the absence of 

“express congressional authorization” for the Board to apply the Act to Indian 

Tribes, Dobbs, 600 F.3d at 1283, means the NLRA’s private industrial labor 

regime does not apply here.  

The Indian canons of construction require that “[d]oubtful or ambiguous 

expressions . . . are to be construed as leaving tribal sovereignty undisturbed.”  San 

Juan, 276 F.3d at 1194.  Since “‘statutes are to be construed liberally in favor of 

the Indians, with ambiguous provisions interpreted to their benefit,’” id. at 1191 

(quoting Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985)), 

“‘doubtful expressions of legislative intent must be resolved in favor of the 

Indians.’”  Id. (quoting South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 

                                                                                                                                                             

§152(2) in the context of the statute as a whole, it never considered the overall 
statutory scheme (including its later amendment), and it never considered the 
meaning of the Act in light of contemporaneous legislation in Indian affairs. 
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498, 506 (1986)).  The 1830 Treaty similarly commands that “in the construction 

of this Treaty wherever well founded doubt shall arise, it shall be construed most 

favourably towards the Choctaws.”  Art. 18. 

These rules apply to the NLRA.  San Juan, 276 F.3d at 1191-92.  This is 

because the canon applies not only to tribal specific legislation, but “to other 

statutes, even where they do not mention Indians at all.”  Id.  (citing Cherokee 

Nation, 871 F.3d at 939 (Age Discrimination in Employment Act, 29 U.S.C. 

§§621-634)).  See also Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 152 

(1981) (“various pieces of federal energy legislation”); id. at 152 (“if there were 

ambiguity on this point, the doubt would benefit the Tribe, for ‘[a]mbiguities in 

federal law have been construed generously in order to comport with . . . traditional 

notions of sovereignty and with the federal policy of encouraging tribal 

independence’”); Washington v. Wash. State Commercial Passenger Fishing 

Ass’n, 443 U.S. 658, 689-90 (1979) (U.S.-Canada fishing treaty); Dobbs, 600 F.3d 

at 1283-84 (ERISA); Reich, 4 F.3d at 493 (FLSA).4   

As the Supreme Court explained when applying this canon to the general 

diversity statute—which, like the NLRA, is also silent as to Indians—“28 U.S.C. 

[§1332] makes no reference to Indians and nothing in the legislative history 

                                                 
4  But see San Manuel, 475 F.3d at 1315 (disagreeing with this Circuit and 
concluding that the NLRA “does not impinge on the Tribe’s sovereignty enough to 
indicate a need to construe the statute narrowly”).  See discussion infra at 49-61. 
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suggests any intent to render inoperative the established federal policy promoting 

tribal self-government.”  Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 17 (1987).  

“‘Because the Tribe retains all inherent attributes of sovereignty that have not been 

divested by the Federal Government, the proper inference from silence . . . is that 

the sovereign power . . . remains intact.’”  Id. at 18 (quoting Merrion, 455 U.S. at 

149 n.14. 

Since §152 of the NLRA is silent with respect to Indian Tribes, that 

“[s]ilence is not sufficient to . . . strip Indian tribes of their retained sovereignty to 

govern their own territory.”  San Juan, 276 F.3d at 1196.  For this reason, too, the 

Act does not apply to the Chickasaw Nation conducting governmental operations 

on tribal lands.5 

II. THE BOARD’S SAN MANUEL TEST IS CONTRARY TO FEDERAL 
LAW.6 
 
The Board’s Decision rests exclusively on a mis-reading of the Supreme 

Court’s decision in Tuscarora and on the Ninth Circuit’s decision in Donovan v. 

                                                 
5  The D.C. Circuit in San Manuel believed “the principle that statutory ambiguities 
must be resolved in favor of the Indians” does not apply “when resolving an 
ambiguity in a statute of general application,” 475 F.3d at 1312, concluding that 
the Indian canons of construction therefore do not apply to the NLRA.  That 
reasoning is squarely foreclosed by San Juan, Dobbs and the Supreme Court cases 
cited therein. 

6  The Nation argued this issue below.  AR26 at 24-31. 
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Coeur d’Alene Tribal Farm, 751 F.2d 1113, 1115 (9th Cir. 1985).  In both 

instances, this Circuit has rejected the Board’s analysis.   

A. The Tuscarora Decision Has No Application to the NLRA 
Or To Cases Involving The Exercise Of Tribal Sovereign 
Authority. 

 
Tuscarora remarked in passing that “a general statute in terms applying to 

all persons includes Indians and their property interests.”  362 U.S. at 116.  

Although the Board would apply this sentence to the NLRA, see San Manuel, 341 

N.L.R.B. at 1059; but see 341 N.L.R.B. at 1070-73 (Schaumber, dissenting), San 

Juan squarely rejects the Board’s view, concluding the NLRA “is not [a] generally 

applicable” federal law.  276 F.3d at 1199 (emphasis added).  The Court reasoned 

that, while union security agreements are permitted under §158(a)(3) of the NLRA, 

the exceptions set forth in §164(b) (which permits states and territories to adopt 

laws prohibiting union security agreements), establish that “Congress did not 

intend ‘inclusion within its general ambit as the norm.’”  Id.  That holding applies 

with even greater force to §152(2), since it exempts all domestic sovereigns from 

the Act, and in so doing excludes millions of federal, state and other government 

employees.  See 29 U.S.C. §152(3) (defining “employee” to exclude individuals 

working for any person who is not an “employer” under the Act).  The NLRA is 

therefore not a general federal law. 
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Moreover, the Tuscarora sentence is inapplicable by its own terms.  When 

the Supreme Court said that “a general statute in terms applying to all persons 

includes Indians and their property interests,” the Court pointed to cases addressing 

the applicability of general federal laws to individual Indians—“persons”— not to 

Indian tribes.  For this reason, too, the Board errs in relying on Tuscarora to apply 

the NLRA to an Indian Tribe.  San Juan, 276 F.3d at 1198.   

The Court in San Juan has also noted that the quoted Tuscarora sentence 

was actually dictum because the Supreme Court went on to explain that the FPA 

was quite clear in how it applied to Indian lands.  Id.  Unlike the NLRA, Congress 

in the FPA was not silent; it actually addressed tribal rights.  Tuscarora, 362 U.S. 

at 110-11 (quoting and discussing 16 U.S.C. §§796(2), 797(e)).  The Board’s 

assertion that Tuscarora applied the FPA “because the FPA provided no express 

exemption for Indians,” San Manuel, 341 N.L.R.B. at 1059, is patently wrong.   

As this Court also noted, Tuscarora “dealt solely with issues of ownership, 

not with questions pertaining to the tribe’s sovereign authority to govern the land,” 

San Juan, 276 F.3d at 1198.  Tuscarora “does not apply here where the matter at 

stake ‘is a fundamental attribute of sovereignty’ and ‘a necessary instrument of 

self-government and territorial management . . . [which] derives from the tribe’s 

general authority, as sovereign, to control economic activity within its 

jurisdiction.’”  Id. at 1200 (quoting Merrion, 455 U.S. at 137).  The Board’s 
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insistence that, by employing individuals in a gaming activity, the Nation is not 

acting in a governmental capacity simply ignores that tribal gaming is a 

congressionally-sanctioned sovereign activity.  Infra at 42-48.  A tribal 

government is no less a government when it employs people; to the contrary, it can 

only function as a government by employing people.7 

Moreover, in this Circuit the Tuscarora dictum categorically does not apply 

to treaty-protected Tribes operating in their own territory.  Cherokee Nation, 871 

F.2d at 938 n.3 (“The so-called Tuscarora rule is not applicable to treaty cases 

. . . .”); Navajo Forest, 692 F.2d at 711 (“The Tuscarora rule does not apply to 

Indians if the application of the general statute would be in derogation of the 

Indians’ treaty rights.”); Dobbs, 600 F.3d at 1294 (Briscoe, J., concurring in part 

and dissenting in part) (Tuscarora does not apply “to Indian tribes as employers” 

where “cases involved Indian treaties.”)  See also Coeur d’Alene, 751 F.2d at 1117 

(discussing Navajo Forest approvingly). 

B. The Board’s Tuscarora-Coeur d’Alene Test Is Contrary To 
Federal Law.  

 
The Board compounded its error in relying on Tuscarora by adopting the 

Ninth Circuit’s interpretation of that case in Coeur d’Alene, under which (as the 

                                                 
7  While the Board also relies on Phillips Petroleum Co. v. EPA, 803 F.2d 545 
(10th Cir. 1986), that case concerned EPA’s groundwater regulation, which the 
Tribe supported.  It did not conflict with tribal sovereign authority.  San Juan, 276 
F.3d at 1199. 
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Board would have it) the NLRA applies to Indian tribes unless it is shown that “(1) 

the law ‘touche[s] exclusive rights of self-governance in purely intramural 

matters’; (2) the application of the law would abrogate treaty rights;  or (3) there is 

‘proof’ in the statutory language or legislative history that Congress did not intend 

the law to apply to Indian tribes.”  Decision at 3 (citing Coeur d’Alene, 751 F.2d at 

1115).  The Board’s Tuscarora-Coeur d’Alene test is contrary to federal law. 

First, the Board is wrong that only rights involving “purely intramural 

matters” are protected from interference by a general federal law.  The law is clear 

that protected tribal rights of self-government include the right to engage in 

economic activity with Indians and non-Indians alike, and to exercise that right by 

operating gaming facilities.  See infra at 42-48.   

Second, the Board cannot cleave Indian gaming from tribal self-government 

by claiming a right to distinguish “commercial” from “governmental activities.”  

Again, the Courts and Congress alike have determined that Indian gaming is a 

governmental activity.  Infra at 45-48.   If a distinction is to be made between so-

called commercial and governmental activities, it is for Congress, alone, to make 

the change.  Kiowa, 523 U.S. at 759 (rejecting a commercial activity exception to 

tribal sovereign immunity); Okla. Tax Comm’n, 498 U.S. 505, 509-10 (tribal 

sovereign immunity is not limited to tribal courts and internal governmental 

affairs); San Manuel, 341 N.L.R.B. at 1073-74 (Schaumber, dissenting) (Coeur 
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d’Alene “trivializes Indian sovereignty”).  Not only has Congress not drawn such a 

distinction for Tribes, in the NLRA Congress consciously chose not to draw such a 

distinction for any exempted government employer.  Supra at 25-27.   

Finally, Circuit and Supreme Court precedent foreclose the San Manuel 

test’s alternative insistence upon “‘proof’ in the statutory language or legislative 

history that Congress did not intend the law to apply to Indian tribes.”  San 

Manuel, 341 N.L.R.B. at 1059 (quoting Coeur d’Alene, 751 F.2d at 1115).  Again,  

“[s]ilence is not sufficient to establish congressional intent to strip Indian tribes of 

their retained inherent authority to govern their own territory.”  San Juan, 276 F.3d 

at 1196.  Supra at 33-36.  

C. The Commercial-Governmental Distinction Upon Which 
The San Manuel Test Relies Is Arbitrary and 
Unmanageable.   

 
In a closely analogous context, the Supreme Court has rejected as arbitrary 

and unmanageable the very commercial-governmental distinction the Board 

developed in San Manuel, 341 N.L.R.B. at 1062-63.  Garcia, 469 U.S. at 538-39 

(discussing Tenth Amendment).  For this reason, too, it should be rejected.   

In Garcia, the Court observed that judicial efforts to apply a commercial-

governmental distinction had led to a string of confusing and contradictory rulings 

by federal courts on what constitutes a “traditional,” and (it was urged) therefore 

“governmental” function of state government.  Id. at 538.  For instance, the courts 
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had been all over the map when it came to the regulation of public roads versus the 

operation of a highway authority, the regulation of air transportation versus the 

operation of a municipal airport, or the regulation of ambulance services versus the 

operation of a mental health facility.  Id. at 538-39 (discussing cases).  The Court 

could find no “organizing principle that places each of the cases in the first group 

on one side of a line and each of the cases in the second group on the other side.”  

Id. at 539.  The Court rejected a standard based on historically governmental 

functions because “changes . . . have resulted in a number of once-private 

functions like education being assumed by the States and their subdivisions,” id. at 

543-44, so that “[r]eliance on history as an organizing principle results in line-

drawing of the most arbitrary sort . . . .”  Id. at 544.  The Court also rejected any 

standard that would protect only “uniquely” governmental functions as likewise 

unmanageable and previously foreclosed, id. at 545, along with any standard that 

would only protect so-called “necessary” governmental functions.  Id.  While 

Congress may make such distinctions, e.g., Dobbs, 600 F.3d at 1279 (discussing 29 

U.S.C. §1002(32)), there is no manageable standard for the judiciary to do so. 

In sum, the Supreme Court has rejected judicial involvement in commercial-

governmental line-drawing, and for that reason, too, the San Manuel decision 

cannot stand. 
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III. RAISING REVENUE FROM GAMING ACTIVITIES IS AN 
EXERCISE OF THE CHICKASAW NATION’S SOVEREIGN 
AUTHORITY.8 
 
Although the Chickasaw Nation is categorically exempt as a government 

employer, the Board rested its contrary ruling on a perceived distinction between 

tribal “commercial” activities and tribal “governmental” activities.  Decision at 3.  

Putting aside the absence of such a distinction in federal Indian law, infra at 45-48, 

the Nation conducts gaming in the exercise of its sovereign authority for the 

congressionally-sanctioned purpose of raising revenue to provide essential 

governmental services.  A federal statute that would interfere with the exercise of 

that authority is inapplicable absent express congressional authorization, supra at 

12-15, and the NLRA is therefore inapplicable to the Nation.   

A. The Nation Conducts Gaming In The Exercise Of Its Treaty 
Rights And In Accordance With IGRA, The Oklahoma-
Nation Compact And The Nation’s Gaming Laws. 

 
The Nation’s gaming activities are conducted by the Nation’s Division of 

Commerce to raise revenue for essential government services and in accordance 

with a comprehensive body of federal and tribal law which includes IGRA, 25 

U.S.C. §§2701-2721; the federally-approved Chickasaw Nation Public Gaming 

Act of 1994; and the Nation’s Tribal Gaming Compact with Oklahoma.  Supra at 

9-10.   

                                                 
8  The Nation argued this issue below.  AR26 at 8-13. 
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1. Congress declared in IGRA that Indian gaming is an 
exercise of the right of self-government, and 
committed its regulation, including authority over 
employees, to Indian Tribes.  

 
Congress enacted IGRA to “provide a statutory basis for the operation of 

gaming by Indian tribes as a means of promoting tribal economic development, 

self-sufficiency, and strong tribal governments,” 25 U.S.C. §2702(1), in order to 

provide “a means of generating tribal governmental revenue,” id. §2701(1).  

Congress recognized that these “governmental interests include raising revenues to 

provide governmental services for the benefit of the tribal community and 

reservation residents, promoting public safety as well as law and order on tribal 

lands, realizing the objectives of economic self-sufficiency and Indian self-

determination, and regulating activities of persons within [a Tribe’s] jurisdictional 

borders.”  S. Rep. No. 100-446, at 13 (1988).  Consistent with the governmental 

nature of tribal gaming, Congress permits gaming revenues to be used only to fund 

tribal government operations and programs, provide for the general welfare of the 

tribe, promote tribal economic development, and for charitable and local purposes. 

§2710(b)(2)(B).  The Board has no authority to ignore Congress’s considered 

judgment that Indian gaming is a quintessentially governmental activity.  

When it comes to federal regulation of tribal government gaming, Congress 

was equally clear about the need to “balance the need for sound enforcement of 

gaming laws and regulations, with the strong Federal interest in preserving the 
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sovereign rights of tribal governments to regulate activities and enforce laws on 

Indian land.”  S. Rep. No. 100-446, at 5.  This commitment was underscored by a 

colloquy between IGRA’s cosponsors, Senators Evans and Inouye, who agreed 

that “[IGRA] should not be construed, either inside or outside the field of gaming, 

as a derogation of the tribes’ right to govern themselves and to attain economic 

self-sufficiency.”  134 Cong. Rec. 24,016, 24,027-28 (1988).   

Congress also determined that IGRA was not to interfere with the tribes’ 

ongoing exercise of authority over the employment of gaming personnel, and 

expressly rejected a scheme that would have replaced tribal authority with federal 

control over gaming employees.  Compare S. 2557, 99th Cong. (1986), §305(2), 

(10), §308 (administration bill proposing a federal Commission to regulate gaming 

employment, employee compensation and licensure requirements) with H.R. 1920, 

99th Cong. (1986).  In preferring the House bill (as amended in the Senate) over S. 

2557, the Senate Committee explained that the bill “recognizes a far stronger role 

to be played by the governments of the Indian tribes than would the legislation 

proposed by the Administration” and criticized the “Administration proposal” 

because it “would pre-empt nearly every authority currently exercised by the 

tribes, including . . . employment of personnel . . . .”  S. Rep. No. 99-493, at 2 

(1986).  As the Committee saw it, “such a heavy Federal hand is [not] appropriate 

at this time,” and “opted for continued tribal control, but subject to a strong Federal 
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presence to assure the integrity of the games, and assurance that the tribes 

themselves derive the benefits from the operation of the games.”  Id.  The amended 

version of H.R. 1920 formed the basis for S. 555, which was passed in the next 

Congress.  S. Rep. No. 100-446, at 3-4.  

In sum, IGRA confirms exclusive tribal governmental authority over the 

regulation and employment of tribal gaming personnel, and it reflects a 

congressional determination that tribal governments should be free from federal 

interference in employment matters.  There is no basis for allowing the Board to 

back-door Congress and replace tribal regulation of employment with a version of 

federal control which Congress unambiguously rejected.  

2. The Supreme Court and the Tenth Circuit have long 
held that Indian gaming is an exercise of the tribal 
right of self-government. 

 
Even before IGRA was enacted, the Supreme Court and the Tenth Circuit 

had held that raising revenue through gaming activities is an exercise of the right 

of self-government and is critical to the delivery of essential governmental services 

to residents and visitors in tribal territory.  These holdings, too, squarely reject the 

Board’s contention that Indian gaming is not governmental at all, and is merely 

some ancillary “commercial” activity.  Decision at 3.   

The power to raise revenue through economic development is “an essential 

attribute of Indian sovereignty because it is a necessary instrument of self-
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government and territorial management.”  Merrion, 455 U.S. at 137.  Indian 

gaming, in particular, furthers “the congressional goal of Indian self-government, 

including its ‘overriding goal’ of encouraging tribal self-sufficiency and economic 

development.”  Cabazon, 480 U.S. at 216 (citation omitted).  It provides “revenues 

for the operation of the tribal governments and the provision of tribal services,” id. 

at 218-19, and is essential to tribal self-government because “[s]elf-determination 

and economic development are not within reach if the Tribes cannot raise revenues 

and provide employment for their members.”  Id. at 219.  Further, in conducting 

gaming, “‘[t]he Tribes . . . are engaged in the traditional governmental function of 

raising revenue.  They are thereby exercising their inherent sovereign 

governmental authority.’”  Indian Country, U.S.A., 829 F.2d at 982 (citations 

omitted).  See also Seneca-Cayuga Tribe of Okla. v. Oklahoma ex rel. Thompson, 

874 F.2d 709, 713 (10th Cir. 1989) (tribal gaming “promote[s] the important 

congressional policy of encouraging tribal self-sufficiency and economic 

development.”).  These decisions show how deeply flawed is the Board’s assertion 

that the use of gaming revenues for essential governmental functions is insufficient 

to show Indian gaming is an exercise of tribal self-governance.  Decision at 3 n.4. 

Nor is there merit to the Board’s preoccupation with the fact that Indian 

gaming competes with privately-operated gaming or attracts non-Indian patrons.  

Decision at 3.  A Tribe’s ability to compete only enhances its sovereignty.  See 
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generally Cabazon, 480 U.S. at 210-11, 216.  By “buil[ding] modern facilities 

which provide recreation opportunities and ancillary services to their patrons,” and 

offering “comfortable, clean, and attractive facilities and well-run games in order 

to increase attendance at the games,” the Tribes “are generating value on the 

reservations through activities in which they have a substantial interest.”  Id. at 

219-20.  And that value “generates funds for essential tribal services and provides 

employment for tribal members.”  Id. at 220.   

Equally unsound is the notion that employing non-Indians undercuts tribal 

self-government.  “[T]ribes have the power to manage the use of [their] territory 

and resources by both members and nonmembers.”  New Mexico v. Mescalero 

Apache Tribe, 462 U.S. 324, 335 (1983) (citations omitted).  For this reason, tribal 

sovereign authority is preserved when a Tribe enters into commercial dealings with 

non-Indians, Merrion, 455 U.S. at 145-46, and the consensual employment of non-

Indians fits squarely within that power:  “Indian tribes retain inherent sovereign 

power to . . . regulate, through taxation, licensing, or other means, the activities of 

nonmembers who enter consensual relationships with the tribe or its members, 

through commercial dealing, contracts, leases, or other arrangements.”  Montana v. 

United States, 450 U.S. 544, 565-66 (1981). 
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IV. APPLYING THE NLRA TO THE NATION WOULD IMPAIR 
TREATY RIGHTS OF SELF-GOVERNMENT AND NEGATE THE 
TREATY POWER OF EXCLUSION.9  
 
Applying the NLRA to the Nation would directly interfere with the Nation’s 

exercise of its Treaty rights by subordinating its sovereignty to the NLRA, 

including the right to strike and to bargain collectively held under 29 U.S.C. §157; 

the Board’s right to establish bargaining units under §159, and the Board’s 

exclusive authority to adjudicate unfair labor practice complaints under §160.  

Imposing the NLRA’s requirements would also abrogate the Nation’s power of 

exclusion.  Because Congress has not expressly authorized this extraordinary 

interference with the Nation’s sovereignty, the Board’s ruling cannot stand.   

A. The Nation’s Treaties Protect Its Right Of Self-Government 
And Power To Exclude And Bar The Application Of The 
NLRA To Its Activities. 

 

1. The Nation’s Treaties protect its right of self-
government and power of exclusion. 

 
The Nation’s right of self-government is protected by the unusually broad 

terms of its treaties with the United States.  The 1830 Treaty “secure[s] to the 

[Chickasaw Nation] the jurisdiction and government of all the persons and 

property that may be within [its] limits,” and protects the Nation from “all laws 

except such as from time to time may be enacted in their own National Councils, 

                                                 
9  The Nation argued this issue below.  AR26 at 5-8, 41-50. 
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not inconsistent with the Constitution, Treaties, and Laws of the United States;  

and except such as may, and which have been enacted by Congress, to the extent 

that Congress under the Constitution are required to exercise a legislation over 

Indian Affairs.”  Id. art. 4 (emphasis added).  This article “provides for the 

Nation’s sovereignty within Indian country.” Chickasaw Nation, 515 U.S. at 466.  

Indeed, the underscored language mirrors the general rule restated in Dobbs:  that 

the Nation is not subject to federal regulatory schemes unless Congress exercises 

its authority over Indian Tribes, such as by explicitly stating that the statute is to 

apply to Tribes.  Should there be any doubt in the matter, the 1830 Treaty 

mandates that “in the construction of this Treaty wherever well founded doubt 

shall arise, it shall be construed most favorably towards the [the Tribe].”  Art. 18.  

The Nation’s broad rights of self-government were confirmed in the 1855 

and 1866 Treaties.  The former provides that “[s]o far as may be compatible with 

the Constitution of the United States and the laws made in pursuance thereof, 

regulating trade and intercourse with the Indian tribes, the Choctaws and 

Chickasaws shall be secured in the unrestricted right of self-government, and full 

jurisdiction, over persons and property, within their respective limits . . . .”  Art. 7.  

Similarly, the 1866 Treaty recites that  “[t]he Choctaws and Chickasaws agree to 

such legislation as Congress and the President of the United States may deem 

necessary for the better administration of justice and the protection of the rights of 
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person and property within the Indian Territory: Provided, however, Such 

legislation shall not in anywise interfere with or annul their present tribal 

organization, or their respective legislatures or judiciaries, or the rights, laws, 

privileges, or customs of the Choctaw and Chickasaw Nations respectively.”  Art. 

7 (emphasis added).  The 1866 Treaty also expressly reaffirms rights held under 

the prior treaties.  Id., arts. 10, 45. 

In addition, the 1855 and 1866 Treaties preserve the Nation’s power of 

exclusion, including the right to determine who may enter tribal territory, and to 

impose conditions on the presence of those who enter.  Morris v. Hitchcock, 194 

U.S. 384, 388-89 (1904) (citing Treaty provisions).  The Supreme Court has 

repeatedly affirmed Morris, see, e.g., Strate v. A-1 Contractors, 520 U.S. 438, 457 

(1997); Merrion, 455 U.S. at 142; Montana, 450 U.S. at 565-66. 

2. The Board misconstrued the Nation’s Treaty right to 
self-government. 

 
The Board viewed the Nation’s 1830 and 1855 Treaty rights as too “general” 

to bar application of the NLRA, Decision at 5, but that contention is foreclosed by 

Choctaw Nation.  Articulating the Nation’s 1830 Treaty rights as a “promise [of] 

virtually complete sovereignty,” 397 U.S. at 635 (citing Atlantic & P.R. Co. v. 

Mingus, 165 U.S. 413, 436 (1897)), the Supreme Court held the Treaty set aside 

lands on which “‘[the Chickasaw] shall exist as a nation,’” id. at 625 (quoting art. 

2), and “secure[d]” to the Nation the “‘jurisdiction and government of all the 
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persons and property that may be within their limits . . . .’”  Id. (quoting art. 4).  It 

then ruled that the Nation’s rights under the Treaty defeated Oklahoma’s equal 

footing claim to the Arkansas riverbed.  397 U.S. at 635.  It made no difference 

that the parties to the 1830 Treaty “did not pause specifically to provide for the 

ownership of the river bed,” id. at 634, because the Nations’ ownership was plainly 

necessary to their meaningful enjoyment of the Treaty Territory as their homeland.  

Id. at 635.  Here, too, it is not necessary that the Treaty specifically provide that the 

NLRA is inapplicable to the Nation, when its application would interfere with the 

sovereign autonomy the Nation was promised in the Treaty. 

The notion that a treaty right can be too general to warrant protection from 

the application of a federal law is simply wrong.  See Dion, 476 U.S. at 739-40.  In 

Navajo Forest, 692 F.2d at 711-12, this Court held that the application of the 

Occupational Safety and Health Act, 29 U.S.C. §§651-678, to a tribally-owned 

business was barred because it would interfere with the Navajo Nation’s broad 

treaty rights to self-government and exclusion.  The treaty provision at issue only 

generally addressed the Navajo’s right of exclusion, but was intended “to achieve 

an end to conflict and ensure peace,” guaranteeing the Navajo they would be left 

alone on their reservation to conduct their own affairs without inference from non-

Indians.  Id. at 712.  Applying the established rule that treaty provisions must be 

interpreted in favor of the Indians, OSHA’s application to an on-reservation tribal 
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enterprise was held both to violate the Treaty and to “dilute the principles of tribal 

sovereignty and self-government recognized in the treaty.”  Id.  These principles 

were reaffirmed in Cherokee Nation, 871 F.2d at 938-39, in the context of the 

Tribe’s treaties and the Age Discrimination and Employment Act, 29 U.S.C. 

§§621-634. 

Just as the Navajo’s rights were threatened by the OSHA, the Chickasaw 

Nation’s treaty rights of self-government and exclusion would be gravely 

compromised by the NLRA.  The Board can no more do an end-run around the 

Chickasaw’s treaty rights by conflating treaty and inherent rights, than could the 

Secretary of Labor do an end-run around the Navajo’s rights.  Treaty rights are not 

so easily brushed aside; limitations on them must be clearly stated or obvious from 

the surrounding circumstances and legislative history.  Navajo Forest, 692 F.2d at 

712.   

3. The Board’s interpretation of the Nation’s Treaties is 
misleading and incomplete. 

 
The Board acknowledges that Article 4 of the 1830 Treaty could be read to 

bar application of the NLRA, Decision at 5, but urges that the Treaty must instead 

be read in accordance with a “trend towards increasing federal control of tribal 

affairs,” and that Article 7 of the 1866 Treaty “significantly curtailed” tribal 

sovereignty.  Decision at 5-6.  These arguments fail for several reasons.   
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First, the Nation’s 1830 Treaty rights can only be abrogated by “clear 

evidence that Congress actually considered the conflict between its intended action 

on the one hand and Indian treaty rights on the other and chose to resolve the 

conflict by abrogating the treaty.”  Dion, 476 U.S. at 739-40.  A claimed “trend 

towards increasing federal control of tribal affairs” hardly meets that high standard. 

 Second, the 1866 Treaty the Board relies on actually reaffirms Article 4 of 

the 1830 Treaty.  Chickasaw Nation v. Oklahoma ex rel. Okla. Tax Comm’n, 31 

F.3d 964, 978 (10th Cir. 1994), rev’d on other grounds, 515 U.S. 450, 462-71 

(1995).  If more were needed, Article 4’s current vitality is also confirmed by the 

Supreme Court’s reliance on its terms in Choctaw Nation.   

Third, the Board misreads Article 7 of the 1866 Treaty.  The federal 

legislation agreed to therein, by its terms, is only legislation “deem[ed] necessary” 

by Congress and the President “for the better administration of justice and the 

protection of the rights of person and property within the Indian Territory.”  1866 

Treaty, art. 7 (emphasis added).  The NLRA certainly is not such a directed law, 

for Congress never even hinted that the NLRA is “necessary for the better 

administration of justice and the protection of the rights of persons and property 

within the Indian Territory.” Moreover, the language the Board cites is followed by 

a critical proviso declaring that “[s]uch legislation shall not in anywise interfere 

with or annul their present tribal organization, or their respective legislatures or 
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judiciaries, or the rights, laws, privileges, or customs of the Choctaw and 

Chickasaw Nations respectively.”  Id. (emphasis added).  In short, article 7 actually 

bars the application of federal laws that would “interfere” with the Nation’s 

governmental activities and sovereign rights.  See generally, Indian Country, 

U.S.A., 829 F.2d at 971-72 (recognizing similar proviso in Creek Nation treaty).  

B. Securing The Right To Strike To Nation Employees Would 
Grant Them The Ultimate Power To Shut Down Tribal 
Government. 

 
Applying the NLRA to the Nation would abrogate the Nation’s Treaty-

protected right of self-government because it would surrender the very operation of 

Tribal Government and the delivery of tribal services to the Teamsters’ continuing 

consent.  The power to strike would confer on the Teamsters the power to halt the 

wheels of government by halting the very activities which make the Chickasaw 

Nation’s government operate.  This would gravely jeopardize the Nation’s ability to 

operate health care, a police force and educational services, all with potentially dire 

consequences for the tribal citizenry.  Vesting the Nation’s employees with the 

power to strike would thus force the Nation to choose between the Teamsters’ 

demands and meeting the responsibilities of good government.  A more complete 

divestiture of the right of self-government is difficult to conceive. 

President Roosevelt warned that “a strike of public employees manifests 

nothing less than an intent on their part to prevent or obstruct the operations of 
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Government until their demands are satisfied,” calling such action “unthinkable 

and intolerable.”  Letter from President Roosevelt to the President of the National 

Federation of Federal Employees (Aug. 16, 1937), available at 

http://www.presidency.ucsb.edu/ws/index.php?pid=15445 (“1937 Roosevelt 

Letter”).  That is the case here.  Borrowing from Merrion, “[r]equiring the consent 

of the [union] deposits in the hands of the [union] the source of the tribe’s power, 

when the power instead derives from sovereignty itself.”  See 455 U.S. at 147.  

Congress could not possibly have intended such a complete divestiture of the 

Nation’s right of self-governance in a statute which does not even mention Indian 

Tribes.  San Juan, 276 F.3d at 1196.10 

C. Applying The NLRA To The Nation Would Fracture The 
Nation’s Government In Violation Of Its Treaty Rights. 

 
If the Board had jurisdiction to apply the NLRA to the Nation it would split 

the Nation’s government in two, one part comprised of whatever the Board in its 

sole discretion determines constitute “commercial enterprises,” and the other 

comprised of “traditional tribal government functions.”  San Manuel, 341 N.L.R.B. 

                                                 
10  This is not to say that strikes are anathema to the public employment setting, but 
only that it is for each government—federal, state and tribal—working independent 
of the NLRA, to decide through its own representative democracy the manner, if at 
all, in which public employee strikes will be permitted.  See generally Collective 
Bargaining in the Public Sector, 97 Harv. L. Rev. 1676, 1703-04 (1984).  The 
NLRA was never designed to balance workers’ rights with the rights of the people 
to control their governmental institutions through their elected representatives, nor 
to balance workers’ rights against citizens’ dependence on basic public services. 
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at 1062-63.  All “commercial enterprises” (whatever those may be) would be 

subject to the NLRA.  The “traditional tribal government functions” of the Nation 

might or might not be subject to the NLRA, depending on how much “leeway” the 

Board decided to grant.  Id. at 1063.   

Because the Board’s adjudicatory process is reactive—it interprets and 

applies the NLRA in response to complaints—the Nation would never know in 

advance whether particular functions were “commercial” or “traditional.”  This 

uncertainty would never end, because an unfair labor practice charge can be made 

at any time and is resolvable only by the Board.  29 U.S.C. §160.  Any change in 

the structure or organization of the tribal government, or even in the composition 

of the Nation’s work force or its patrons, could reopen previously decided 

questions about the nature of tribal activities. 

By way of illustration, the Nation provides different medical services to its 

members through its Medical Center and other clinical facilities, providing 

everything from hospital care to eyeglasses.  As the health needs of its members 

change, the Nation might decide to provide new or different health services.  But 

the Board could determine that a previously “traditional” facility has become 

“commercial” as a result of these changes (perhaps because the Nation decides to 

charge a fee to help defray the cost of care).  Or the Board might determine that a 

new division or program is “commercial” while existing programs remain 
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“traditional.”  In short, any new services provided would subject the Nation to the 

threat of a new and unpredictable adjudication and litigation battle.   

A determination that a government function is “commercial” is just the 

beginning.  The Board would also have the authority to certify different bargaining 

units of employees within each department or agency of government.  Id. §159(b).  

Different units within each facility, the same units across different facilities, or 

some combination of the two, could demand separate collective bargaining 

agreements regarding employment terms.  The Board could recognize bargaining 

units without regard to the Nation’s governmental organization, parceling out some 

divisions of government while lumping others together, all according to the 

Board’s own bargaining unit standards.   

In short, the Board process would effectively rob the Nation of its ability to 

govern itself, by interposing the Board’s discretion between the Nation’s laws and 

its operations, while imposing on the Nation both the actual and the opportunity 

costs of the Board’s adjudication and litigation process.   

This is inimical to self-government. It deprives the Nation of the right to 

organize its own government, Santa Clara Pueblo, 436 U.S. at 62-64, “to 

undertake and regulate economic activity” through that government, New Mexico, 

462 U.S. at 335, and to make its own laws and to then be ruled by them, Williams 

v. Lee, 358 U.S. 217, 220 (1959).   
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Yet there is more. 

The Board could even strike down Indian-preference-in-employment laws or 

drug and alcohol testing laws, by holding that such laws interfere with collective 

bargaining rights held under 29 U.S.C. §158(a)(1), or are discriminatory under 

§158(a)(3).  In addition, any decision of the Nation’s courts that resolved an 

employee dispute could be subject to review by the Board as an unfair labor 

practice.  In short, the Nation’s core legislative and judicial powers, and its 

sovereign judgments about what is best, would be subordinated to the Board’s 

jurisdiction and authority. 

D. Subjecting The Nation To The Collective Bargaining 
Process Would Require That It Bargain For The 
Application Of Its Own Laws. 

 
Were the Act to apply to Indian Tribes, they would be required to bargain 

with Board-recognized units of employees over “wages, hours, and other terms and 

conditions of employment.”  29 U.S.C. §158(d).  In the tribal context, as in any 

other governmental context, that process cannot work because, unlike the private 

sector, the “terms and conditions” of employment by the government are set by 

law, which binds employees and administrative officials alike.  Because those 

administrative officials are both the representatives of the government and bound 

by its laws, the NLRA would place them in an untenable situation by requiring 

them to bargain over the application of the very laws they are sworn to uphold.  
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President Roosevelt understood this, concluding that “[a]ll Government employees 

should realize that the process of collective bargaining, as usually understood, 

cannot be transplanted into the public service.”  1937 Roosevelt Letter.  The 

employer is the “whole people, who speak by means of laws enacted by their 

representatives in Congress.”  Id.  As a result, administrative officials and 

employees are “governed and guided, and in many instances restricted, by laws 

which establish policies, procedures, or rules in personnel matters.”  Id.  Even if 

the laws being bargained over are left in place, the sovereign’s authority has been 

compromised by making its laws contingent on a negotiation with a private party.   

If that process were applicable here, any of the Nation’s laws affecting 

employment, including those drawn from IGRA, the Compact, and the Public 

Gaming Act—including the background and licensing requirements, see 25 U.S.C. 

§2710(b)(2)(F); CNC §§3-3607, 3-3610 (AR14-G at 19-20, 21-22)—could be the 

subject of a collective bargaining demand.  If the Nation refused, the Board would 

determine whether the request fell within the definition of “terms and conditions” 

under §158(d) of the Act.  To the extent the Board so held, the Nation would be 

compelled to bargain over the continued applicability of its own laws to its own 

activities.   

This flips the legislative process on its head.  It transforms tribal ordinances 

from laws enforced by a sovereign into the first offer in a negotiation with private 
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actors.  It gives bargaining representatives the power to veto tribal law.  It gives the 

Board power to void tribal laws.  In sum, it strikes at the basic ability of Indian 

Tribes to make their own laws and to be governed by them, Williams, 358 U.S. at 

220, because it puts the power to make and unmake law in the hands of the Board 

and the bargaining representatives the Board certifies. 

E. Applying The NLRA To The Nation Would Divest The 
Nation Of Its Power To Exclude And The Related Authority 
To Condition Entry Upon Nation Land In Compliance With 
The Nation’s Laws. 

 
The 1855 and 1866 Treaties secure to the Nation the power to exclude, 

which includes the power to place conditions on the presence of those permitted to 

enter Tribal Territory.  Morris, 194 U.S. at 388-89.  But if the NLRA were applied 

to the Nation, the Nation could not condition its employees’ entry on Nation land 

upon their compliance with Nation law (including the Nation’s regulatory and 

licensing obligations under IGRA, the Compact and the Nation’s Public Gaming 

Act).  Instead, any Nation law affecting employment would be subject to challenge 

as an unfair labor practice.  Any exercise of the Nation’s power to exclude could 

be challenged in the same manner.  There would be nothing left of the Nation’s 

power to exclude. 
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CONCLUSION 
 
For the foregoing reasons, the Chickasaw Nation’s petition for review 

should be granted and the Board’s cross-petition for enforcement should be 

dismissed.   

ORAL ARGUMENT STATEMENT 

The Chickasaw Nation respectfully requests oral argument on the petition 

and cross-petition.  As reflected in this brief and in the divided opinions issued by 

the Board in San Manuel, these petitions implicate fundamental issues of tribal 

self-determination and self-governance, involving a clash between the Nation’s 

right to govern its own affairs on its own lands, and the Board’s attempt to 

interpose its own governing regime under the mantle of the National Labor 

Relations Act.  The importance of these issues is further underscored by the 

significant number of parties amici curiae participating in these proceedings.   

For these reasons, the Chickasaw Nation respectfully requests oral argument 

on the pending petitions. 

/// 

/// 

/// 

/// 

/// 
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359 NLRB No. 163

NOTICE:  This opinion is subject to formal revision before publication in the 
bound  volumes of NLRB decisions.  Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.  
20570, of any typographical or other formal errors so that corrections can 
be included in the bound volumes.

Chickasaw Nation operating Winstar World Casino 
and International Brotherhood of Teamsters 
Local 886, affiliated with the International 
Brotherhood of Teamsters. Cases 17–CA–025031 
and 17–CA–025121

July 12, 2013

DECISION AND ORDER

BY CHAIRMAN PEARCE AND MEMBERS GRIFFIN 

AND BLOCK

At issue in this case is whether the Respondent, Chick-
asaw Nation (the Respondent or the Nation), in its capac-
ity as operator of the WinStar World Casino, is subject to 
the Board’s jurisdiction and, if so, whether it violated 
Section 8(a)(1) of the National Labor Relations Act by 
informing casino employees that because of the Nation’s 
tribal sovereignty, they did not have the protection of the 
Act.1  Applying the analysis in San Manuel Indian Bingo 

                                               
1 Upon charges initially filed on December 10, 2010, February 22, 

2011, and April 8, 2011, by International Brotherhood of Teamsters 
Local 886 (the Union), the Acting General Counsel of the National 
Labor Relations Board issued a consolidated complaint alleging viola-
tions of Sec. 8(a)(1) and (3) on May 10, 2011, against the Nation.  On 
that same day, the Nation filed a complaint against the Board in the 
United States District Court for the Western District of Oklahoma 
(Civil Action No. 5:11-cv-506-W) requesting a preliminary injunction 
to prevent the Board from applying the Act to it.  On July 11, 2011, the 
District Court entered an order granting the Nation’s motion and en-
joining the Board from proceeding to hearing on its complaint.  The 
Board appealed to the United States Court of Appeals for the Tenth 
Circuit (No. 11-6209) and entered into settlement negotiations with the 
Nation.  Pursuant to those negotiations, the Board, the Nation, and the 
Union agreed to jointly request that the District Court modify its in-
junction to permit the Board to proceed on the complaint alleging a 
single violation of the Act.  The District Court issued an Order granting 
the request on June 20, 2012.  An amended complaint was issued on 
July 10, 2012.  The Nation filed a timely answer admitting in part and 
denying in part the allegations of the complaint and asserting as an 
affirmative defense that the Board lacks jurisdiction in this matter.  

On July 19, 2012, the Nation, the Union, and the Acting General 
Counsel filed with the Board a stipulation of facts.  The parties agreed 
that the complaint, the answer, the stipulation, and the exhibits attached 
to the stipulation shall constitute the entire record in this proceeding 
and they waived a hearing before and decision by an administrative law 
judge.  On September 4, 2012, the Board issued an Order approving the 
stipulation and transferring the proceeding to the Board for issuance of 
a Decision and Order.  The Board issued a corrected Order on Septem-
ber 5, 2012.  The Acting General Counsel and the Nation filed briefs.  
Amicus curiae briefs were filed by the National Congress of American 
Indians and the Choctaw Nation. 

The Nation has requested oral argument.  The request is denied as 
the stipulated record and briefs adequately present the issues and the 
positions of the parties and amici.

The Nation filed a “Notice of Supplemental Authority,” in which it 
“suggests” that the Board lacks a quorum because the President’s recess 

& Casino, 341 NLRB 1055 (2004), affd. 475 F.3d 1306 
(D.C. Cir. 2007), rehearing en banc denied (2007), we 
find it appropriate to assert jurisdiction over the casino.  
Because the Nation does not dispute that, if it is subject 
to the Act, its statements to employees were unlawful, 
we find that the Nation violated the Act as alleged.2  

I. JURISDICTION

The Nation, a federally recognized Indian tribe, with 
an office and facilities in Thackerville, Oklahoma, oper-
ates a licensed gaming facility, the WinStar World Casi-
no (the Casino).  During 2010, the Nation, in conducting 
its business operations, derived gross revenues in excess 
of $500,000, and purchased and received at its 
Thackerville facilities supplies and services valued in 
excess of $50,000 directly from points outside the State 
of Oklahoma for use in connection with the Casino.  

For the reasons discussed below, we find that the Na-
tion is an employer engaged in commerce within the 
meaning of Section 2(2), (6), and (7) of the Act.  

The parties stipulated, and we find, that the Union, In-
ternational Brotherhood of Teamsters Local 886, is a 
labor organization within the meaning of Section 2(5) of 
the Act.

II. THE ALLEGED UNFAIR LABOR PRACTICE

A. Facts

The Chickasaw Nation is a federally recognized Indian 
tribe that has executed a series of treaties with the United 
States.  The Nation is governed by a citizen-elected gov-
ernment in accord with the Chickasaw Nation Constitu-
tion, which establishes executive, legislative, and judicial 

                                                                          
appointments are constitutionally invalid and that the Board is without 
authority to decide these cases until it attains a duly appointed quorum.  
We reject this suggestion.  We recognize that the United States Court of 
Appeals for the District of Columbia Circuit has concluded that the 
appointments of two of the current Board Members were not valid, see 
Noel Canning v. NLRB, 705 F.3d 490 (D.C. Cir. 2013), cert. granted 81 
U.S.L.W. 3695 (U.S. June 24, 2013) (No. 12-1281), and that the Third 
Circuit has concluded that the Constitution’s Recess Appointments 
Clause permits only intersession appointments, albeit using a different 
analysis from that of the District of Columbia Circuit, see NLRB v. New 
Vista Nursing & Rehabilitation, 2013 WL 2099742 (3d Cir. May 16, 
2013).  However, as the D.C. Circuit itself acknowledged, its decision 
conflicts with rulings of at least three other courts of appeals, see Evans 
v. Stephens, 387 F.3d 1220 (11th Cir. 2004) (en banc), cert. denied 544 
U.S. 942 (2005); U.S. v. Woodley, 751 F.2d 1008 (9th Cir. 1985) (en 
banc); U.S. v. Allocco, 305 F.2d 704 (2d Cir. 1962), and the subsequent 
Third Circuit decision is in conflict with Evans, supra.  This question 
remains in litigation and the Supreme Court has granted the Board’s 
petition for certiorari in Noel Canning.  Pending a definitive resolution, 
the Board is charged to fulfill its responsibilities under the Act.  See 
Belgrove Post Acute Care Center, 359 NLRB No. 77, slip op. at 1 fn. 1 
(2013).

2 The Nation’s defense rests entirely on its challenge to the Board’s 
assertion of jurisdiction.  

1a
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branches.  The executive branch is organized into de-
partments, and all departments, including the division of 
commerce, are overseen by the office of the governor.  

The Nation operates several gaming facilities within its 
jurisdiction in accordance with Federal and tribal law, 
including the Indian Gaming Regulatory Act (IGRA), the 
Nation’s Tribal Gaming Compact with the State of Okla-
homa (2004), the Nation’s Tribal Internal Control Stand-
ards (revised June 4, 2010), the Chickasaw Nation Gam-
ing Commission Technical Standards, and the Chickasaw 
Nation Gaming Commission regulations.  The division of 
commerce oversees all of the Nation’s tribal gaming ac-
tivities.  

Net revenues generated by the Nation’s gaming activi-
ties are used exclusively by the Nation to fund tribal 
government operations or programs, including programs 
that protect public safety, provide health care and educa-
tional support, and enhance understanding of Chickasaw 
history and culture.  A majority of the Nation’s work
force at the Casino is non-Indian, as are a majority of its 
patrons.  The Nation engages in advertising both within 
and outside of its jurisdictional area in connection with 
the Casino. 

On or about December 18, 2010, the Nation, acting 
through its supervisor and/or agent, Bill Foley, informed 
employees working at the WinStar World Casino facility 
that they did not have the protections of the Act because 
of the Nation’s sovereignty.  

B. Contentions of the Parties and Amici

The Acting General Counsel contends that the Board’s 
exercise of jurisdiction over the Nation is appropriate 
under the principles set forth in San Manuel, supra.  
Thus, the Acting General Counsel argues that the opera-
tion of a casino employing a predominantly non-Indian 
work force and catering to a predominantly non-Indian 
clientele is commercial—not governmental—in nature.  
Accordingly, the Acting General Counsel asserts that the 
Board would not impinge on the Nation’s right of self-
government by asserting jurisdiction over the Casino’s 
operations.  In addition, the Acting General Counsel ar-
gues that application of the Act to the Casino would not 
abrogate treaty rights because the Nation’s treaties were 
designed to shield the Nation from State, and not Feder-
al, regulation and application of the Act would not jeop-
ardize any specific right secured by a treaty.  On the mer-
its, the Acting General Counsel contends that the Na-
tion’s statement that employees do not have the protec-
tion of the Act because of tribal sovereignty violates Sec-
tion 8(a)(1).  

As stated, the Nation does not argue that its statement 
was lawful if, in fact, the Board has jurisdiction and the 
Act applies.  The Nation’s defense rests entirely on its 

jurisdictional challenge.  The Nation thus argues that 
application of the Act would impermissibly interfere 
with its treaty-protected rights to exclude or place condi-
tions on the presence of those permitted to enter tribal 
territory and to govern itself.  

The Nation also argues that the Board should overrule 
San Manuel, supra.  For example, the Nation argues that 
(1) San Manuel wrongly found that gaming operations, 
conducted to raise revenue for essential government ser-
vices, are not a function of its sovereign authority; (2) the 
Board misread controlling Supreme Court precedent; (3) 
the commercial-governmental distinction on which San 
Manuel relies is unworkable because it does not provide 
a sufficient organizing principle for categorizing services 
provided by governments; and (4) contrary to San Ma-
nuel, Indian tribes like the Nation are excluded from ju-
risdiction under the Act’s exemption for sovereign enti-
ties.  

Finally, the Nation argues that the Tenth Circuit does 
not apply Federal regulatory schemes to tribal govern-
ments exercising their sovereign authority absent express 
congressional authorization, citing Dobbs v. Anthem Blue 
Cross & Blue Shield, 600 F.3d 1275, 1283 (10th Cir. 
2010).  The Nation argues that, because gaming is an 
exercise of its sovereign authority, express congressional 
authorization is necessary to apply the Act to it and that 
such authorization is not contained in the Act.  The Na-
tion also argues that its right of self-government “is suf-
ficiently specific to bar the application of a statute that is 
silent with respect to Indian tribes. . . .”  

Amicus curiae Choctaw Nation joins the Nation in ar-
guing that applying the Act to the Chickasaw tribal gov-
ernment would abrogate guaranteed treaty rights of self-
government and exclusion.  It argues that the historical 
context in which the treaties were made demonstrates 
that the treaties were intended by the Choctaw and 
Chickasaw to assure that the tribes would remain sover-
eign nations and that they agreed to recognize the plenary 
power of the Federal Government only with respect to 
laws regulating Indian affairs.

Amicus curiae National Congress of American Indians 
(NCAI) argues that asserting jurisdiction over tribal gov-
ernments is inconsistent with the historical context and 
purpose of the NLRA as well as with the subsequent de-
velopment of Federal Indian law.3  NCAI argues that 
tribal governments are not “employers” as defined in 
Section 2(2) of the Act and that the Board erred in find-
ing the opposite in San Manuel.  NCAI argues that at the 

                                               
3 The NCAI is an association of Indian tribal governments whose 

mission is to inform the public and all branches of the Federal Govern-
ment about tribal self-government, treaty rights, and a broad range of 
Federal policy issues affecting tribal governments. 

2a
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time the Act was passed, Congress thought of Indian 
tribes as governments in the process of reconstruction 
and that, since the Act was enacted, the Federal Govern-
ment has strengthened the policies of tribal self-
determination and economic self-sufficiency and consist-
ently treated Indian tribes as governments.  NCAI argues 
further that any ambiguity about the Act’s coverage 
should be resolved in favor of exclusion, because “stat-
utes are to be construed liberally in favor of the Indians, 
with ambiguous provisions interpreted to their benefit 
and because a clear expression of Congressional intent is 
necessary before a federal statute may impair tribal sov-
ereignty.”  Further, NCAI argues that, even if the Board 
has statutory jurisdiction, it should decline to exercise 
that jurisdiction and should instead collaborate with 
tribes to identify and pursue common goals on a gov-
ernment-to-government basis.  

III. ANALYSIS

A. Jurisdiction

1. Assertion of jurisdiction is appropriate
under current Board law 

a. San Manuel analysis

Current Board law on the assertion of jurisdiction over 
businesses owned and operated by Indian tribes on tribal 
lands is established in San Manuel, supra, in which the 
Board asserted jurisdiction over a casino that was owned 
and controlled by an Indian tribe and located entirely on 
reservation land.  In San Manuel, the Board found that 
the Act is a statute of “general application” that applies 
to Indian tribes, citing Federal Power Commission v. 
Tuscarora Indian Nation, 362 U.S. 99, 116 (1960)
(“Tuscarora”).  Accordingly, the Board found it proper 
to assert jurisdiction, unless (1) the law “touche[d] exclu-
sive rights of self-government in purely intramural mat-
ters”; (2) the application of the law would abrogate treaty 
rights; or (3) there was “proof” in the statutory language 
or legislative history that Congress did not intend the law 
to apply to Indian tribes.  341 NLRB at 1059, citing Do-
novan v. Coeur d’Alene Tribal Farm, 751 F.2d 1113,
1115 (9th Cir. 1985).  The Board also held that it would 
make a further inquiry “to determine whether policy con-
siderations militate in favor of or against the assertion of 
the Board’s discretionary jurisdiction.”  341 NLRB at 
1062.  Because it found that none of the Coeur d’Alene
exceptions to Tuscarora applied, and that policy consid-
erations favored the assertion of jurisdiction, the Board 
found it proper to assert jurisdiction over the Indian casi-
no in that case.  Applying the principles announced in
San Manuel, we recently asserted jurisdiction over tribal-
ly owned and operated casinos on Indian lands in Little 
River Band of Ottawa Indians Tribal Government, 359 

NLRB No. 84 (2013), and Soaring Eagle Casino & Re-
sort, 359 NLRB No. 92 (2013).

Consistent with the reasoning in San Manuel, Little 
River, and Soaring Eagle, we find that neither the first 
nor the third Coeur d’Alene exception to Tuscarora is 
present here.  Thus, as in each of those cases, we find 
that application of the Act to the Nation would not inter-
fere with its exclusive rights of self-government in purely 
intramural matters.  See San Manuel, supra, 341 NLRB 
at 1063; Little River, supra, 359 NLRB No. 84, slip op. at 
3; Soaring Eagle, supra, 359 NLRB No. 92, slip op. at 7.  
Like the casinos in those cases, the gaming facility here 
is a typical commercial enterprise operating in, and sub-
stantially affecting, interstate commerce, and the majori-
ty of the Casino’s employees and patrons are non-
Indians.  See San Manuel, 341 NLRB at 1061.4  And, as 
the Board found in San Manuel, nothing in the statutory 
language or the legislative history of the Act suggests 
that Congress intended to foreclose the Board from as-
serting jurisdiction over Indian tribes.  San Manuel, su-
pra, 341 NLRB at 1058–1059.

b. Assertion of jurisdiction will not impair the 
Nation’s treaty rights

The Nation argues, however, that the second Coeur 
d’Alene exception applies here: that is, that application of 
the Act would abrogate rights protected by the Nation’s 
treaties with the United States.  We disagree.

(1) Relevant treaty language 

The Nation relies on language from three relevant trea-
ties: the 1830 Treaty of Dancing Rabbit Creek, the 1855 
Treaty of Washington, and the 1866 Treaty of Washing-
ton.

In the Treaty of Dancing Rabbit Creek, the Choctaw 
Nation5 agreed to cede to the United States all lands oc-
cupied by the Choctaws east of the Mississippi River.  In 
exchange, the United States granted to the Choctaw an 
area of its western territory that encompasses what is 
today approximately the southern third of the State of 
Oklahoma.  The United States promised to convey the 
land “in fee simple to them and their descendants, to in-
ure to them while they shall exist as a nation and live on 
it. . . .”  Article 2.  Article 4 of the Treaty provides that:  

The Government and people of the United States are 
hereby obliged to secure to the said Choctaw Nation . .

                                               
4  Contrary to the Nation’s contention, the fact that revenues gener-

ated by the Casino are used to defray the costs of tribal governmental 
programs does not mean that the Casino’s operations are also govern-
mental.  San Manuel, supra, 341 NLRB at 1063.

5 The Treaty of Dancing Rabbit Creek is between the Office of the 
President and the Choctaw Nation.  It is undisputed that the treaty ap-
plies to the Chickasaw Nation as well. 

3a
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. the jurisdiction and government of all the persons and 
property that may be within their limits west, so that no 
Territory or State shall ever have a right to pass laws 
for the government of the Choctaw Nation of Red Peo-
ple and their descendants; and that no part of the land 
granted them shall ever be embraced in any  Territory 
or State; but the U.S. shall forever secure said Choctaw 
Nation from and against, all laws except such as from 
time to time may be enacted in their own National 
Councils, not inconsistent with the  Constitution, Trea-
ties, and Laws of the United States; and except such as 
may, and which have been enacted by Congress, to the 
extent that Congress under the Constitution are re-
quired to exercise a legislation [sic] over Indian Affairs.

Article 12 confirms the power of the Choctaw to ex-
clude nonmembers from tribal lands.  Article 18 provides 
for a survey of the lands granted and that “surveyors may 
enter the Choctaw Country for that purpose, conducting 
themselves properly and disturbing or interrupting none 
of the Choctaw people. But no person is permitted to 
settle within the nation, or the lands to be sold before the 
Choctaws shall remove.”  Article 18 also says that any 
doubts concerning the meaning of the treaty “shall be 
construed most favorably towards the Choctaws.”

The 1855 Treaty of Washington was signed to settle a 
dispute regarding the western boundary of the land grant.  
Article 7 of the treaty says:

So far as may be compatible with the Constitution of 
the United States and the laws made in pursuance 
thereof, regulating trade and intercourse with the Indian 
tribes, the Choctaws and Chickasaws shall be secured
in the unrestricted right of self-government, and full ju-
risdiction, over persons and property, within their re-

spective limits; excepting, however, all persons, with their
property, who arenotbybirth, adoption, or otherwise citi-
zensor membersof either theChoctaw or Chickasaw tribe,
and all persons, not being citizens or members of either 
tribe, found within their limits, shall be considered in-
truders, and be removed from, and kept out of the same 
. . . .

The Choctaw and Chickasaw Tribes allied themselves 
with the Confederacy during the Civil War.  The 1866 
Treaty of Washington was signed after the end of the war 
and provided, essentially, for the surrender of a portion 
of the land grant and the loss of the Indians’ former 
slaves.  In addition, article 7 says that: 

The Choctaws and Chickasaws agree to such legisla-
tion as Congress and the President of the United States 
may deem necessary for the better administration of 

justice and the protection of the rights of person and 
property within the Indian Territory; provided, howev-
er, Such legislation shall not in anywise interfere with 
or annul their present tribal organization, or their re-
spective legislatures or judiciaries, or the rights, laws, 
privileges, or customs of the Choctaw and Chickasaw 
Nations respectively.

Article 8 of the 1866 Treaty provides that “No law 
shall be enacted inconsistent with the Constitution of the 
United States or the laws of Congress, or existing treaty 
stipulations . . . .”

Article 45 says that: 

All the rights, privileges, and immunities heretofore 
possessed by said nations or individuals thereof, or to 
which they were entitled under the treaties and legisla-
tion heretofore made and had in connection with them, 
shall be, and are hereby declared to be, in full force, so 
far as they are consistent with the provisions of this 
treaty.

The Nation, relying on language from all three treaties, 
argues that applying the Act would abrogate two treaty-
protected rights: (1) the right to exclude or place condi-
tions on the presence of those permitted to enter tribal 
territory; and (2) the Nation’s treaty right to self-
government.  The Nation further argues that specific lan-
guage in the Treaty of Dancing Rabbit Creek exempts 
the Nation from application of all Federal laws except 
those enacted pursuant to Congress’ power to legislate 
concerning Indian affairs.  We consider each of these 
arguments in turn.  

(2) General treaty rights of exclusion 
and self-government

Most of the treaty language cited by the Nation and 
amici involve general rights to exclusion and self-
government.  As indicated above, for example, the 1830 
Treaty of Dancing Rabbit Creek secures “jurisdiction and 
government of all the persons and property that may be 
within their limits . . .” and contains an exclusion clause.  
The 1855 Treaty of Washington similarly secures the 
“unrestricted right of self-government and full jurisdic-
tion . . .” and reaffirms the Nation’s power to exclude.

The argument that the assertion of jurisdiction would 
abrogate general treaty rights of exclusion and self-
government was rejected by the Board in Soaring Eagle, 
supra.6  There, in a decision that we adopted without 
comment, the judge found that the treaties executed be-
tween the United States and the Saginaw Chippewa Indi-

                                               
6 No treaties were at issue in Tuscarora, Coeur d’Alene, San Ma-

nuel, or Little River.
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an Tribe of Michigan granted the tribe only a general 
right of exclusion and possession, which was insufficient 
to preclude application of Federal law.  359 NLRB No. 
92, slip op. at 7.  As a result, the judge found that the 
treaties did not exempt the tribe from application of the 
Act.  General treaty rights of exclusion and self-
government are analogous to the Nation’s inherent sov-
ereign rights, which exist independent of express treaty 
language.  U.S. Dept. of Labor v. Occupational Safety & 
Health Review Commission, 935 F.2d 182 (9th Cir. 
1991) (OSHRC).  As discussed in San Manuel, inherent 
sovereign rights of exclusion and self-government are 
not sufficient to bar our assertion of jurisdiction.  San 
Manuel, supra, 341 NLRB at 1061.  We agree with the 
Ninth Circuit that the outcome should not be any differ-
ent when the asserted rights are grounded in general trea-
ty language rather than recognized, inherent sovereign 
rights.  See OSHRC, supra, 935 F.2d at 186.  Construing 
these treaty rights to preclude the Board’s assertion of 
jurisdiction would mean that “the enforcement of nearly 
all generally applicable federal laws would be nullified, 
thereby effectively rendering the Tuscarora rule inappli-
cable to any Tribe which has signed a Treaty containing 
a general exclusion provision.”  Id. at 187.7  That result is 
untenable.

(3) Specific treaty language addressing 
Federal law

There is one specific treaty provision that arguably 
supports the Nation’s contention that it is not subject to 
the Act.  Article 4 of the 1830 Treaty of Dancing Rabbit 
Creek says that “. . . the U.S. shall forever secure said 
Choctaw Nation from and against, all laws . . . except 
such as may, and which have been enacted by Congress, 
to the extent that Congress under the Constitution are 
required to exercise a legislation [sic] over Indian Af-
fairs.”  In isolation, this provision could be read to say 
that the treaty exempts the Nation from all laws (not just 
State and territorial), with the exception of laws passed 
by Congress in legislating over Indian affairs.8 No party 

                                               
7 See also Smart v. State Farm Insurance Co., 868 F.2d 929, 935 

(7th Cir. 1989) (Employee Retirement Income Security Act (ERISA)
applies to an Indian tribal employer because the treaties to which the 
tribe was a party simply conveyed land within the exclusive sovereign-
ty of the tribe and did not delineate any specific right that would be 
violated by the application of ERISA); U.S. v. Farris, 624 F.2d 890, 
893 (9th Cir. 1980), superseded on other grounds by statute as recog-
nized in Solis v. Matheson, 563 F.3d 435, 437 (9th Cir. 2009) (in order 
to oust Federal jurisdiction, “there would have to be specific language 
permitting gambling or purporting to exempt Indians from the laws of 
general applicability throughout the United States regardless of the 
situs of the act”) (internal quotations and citations omitted).  

8 Art. 4 also contains an exception for laws passed by the Nation that 
are “not inconsistent with the Constitution, Treaties, and Laws of the 

argues here that the National Labor Relations Act was 
passed as legislation over Indian affairs. Under this read-
ing, then, the exception would not apply and the United 
States would be bound by the treaty to protect the Nation 
from the requirements of the Act (“all laws”).

But those provisions of the 1830 Treaty of Dancing 
Rabbit Creek cannot be read in isolation.  Such language 
was typical of treaties signed at that time.  The U.S. 
Government’s primary purpose in signing treaties with 
Indian tribes was to obtain Indian lands, and treaties en-
tered into from 1776 to 1849 left internal matters to the 
tribes.  Cohen’s Handbook of Federal Indian Law 
§ 1.03[1] (Nell Jessup Newton ed., 2012) (Cohen’s 
Handbook).  From approximately 1849 until the end of 
the treaty-making period in 1871, however, treaties “in-
creasingly encroached upon the autonomy of tribes.” Id.  
As especially relevant here, treaties signed by the “Five 
Civilized Tribes” (Cherokees, Creeks, Choctaws, Chick-
asaws, and Seminoles) after the Civil War “granted a 
large measure of control over the tribal governments” to 
the Federal government.  Id. at §1.03[8]; §4.07[1][a].9  

This trend toward increasing Federal control and de-
creasing tribal autonomy is reflected in the treaties at 
issue here, most notably in the 1866 Treaty of Washing-
ton, which sharply increased the relative authority of the 
Federal Government.  In article 7 of the 1866 Treaty, the 
Chickasaw “agree[d] to such legislation as Congress and 
the President of the United States may deem necessary 
for the better administration of justice and the protection 
of the rights of person and property within the Indian 
Territory.”10  We read this language as clearly permitting 
the United States to exercise broad legislative authority 
over the Nation.  It gives Congress and the President 
seemingly unlimited discretion to determine whether and 
when Federal legislation—which they “may deem neces-

                                                                          
United States.”  That exception is not relevant here because there is no 
tribal law at issue.  

9 Treaty-making with Indian tribes ended in 1871, with the passage 
of a law expressly validating existing treaties, but terminating the U.S.
Government’s ability to sign future treaties.  Act of Mar. 3, 1871, § 1, 
16 Stat. 544 (codified at 25 U.S.C. § 71).  From this point on, decisions 
concerning Indian affairs were made through unilateral legislation by 
Congress.  See U.S. v. Kagama, 118 U.S. 375, 381 (1886) (“[A]fter an 
experience of a hundred years of the treaty-making system of govern-
ment, congress has determined upon a new departure, to govern them 
by acts of congress”).

10 That provision is remarkably similar to language in several 1851 
treaties, cited by Cohen as an example of clauses that expanded the 
authority of the Federal executive branch: 

Rules and regulations to protect the rights of persons and property 
among the Indians, parties to this Treaty, and adapted to their condi-
tion and wants, may be prescribed and enforced in such manner as the 
President or the Congress of the United States, from time to time, shall 
direct.

Cohen’s Handbook § 1.03[1].
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sary”—should be applied to the Nation.  Nor is such leg-
islation limited to any particular type of enactment, such 
as legislation regulating Indian affairs.  Rather, the treaty 
refers sweepingly to enactments which are “deem[ed] 
necessary for the better administration of justice and the 
protection of the rights of person and property.”  Statutes 
of general applicability such as the National Labor Rela-
tions Act would seem to fall easily within that category.11

Thus, viewing the three treaties in chronological order 
demonstrates the increase in Federal authority over time 
and shows that, however expansive the language of the 
1830 Treaty of Dancing Rabbit Creek may have been, 
the Nation’s autonomy was, in the end, significantly cur-
tailed by the 1866 Treaty.  We therefore find that none of 
the treaty language cited by the parties confers on the 
Nation a specific right to be free of the application of 
Federal statutes of general applicability, such as the Act.

c. Policy considerations support assertion 
of jurisdiction

Finally, the Nation offers no basis to distinguish the 
policy considerations discussed in San Manuel, and we 
find that those considerations weigh in favor of the 

                                               
11 Citing Ex Parte Crow Dog, 109 U.S. 556 (1883), and Atlantic & 

Pacific R.R. Co. v. Mingus, 165 U.S. 413 (1897), Amicus Choctaw 
Nation argues that the language in the 1866 Treaty of Washington 
stating that the Choctaw and Chickasaw Nations are subject to such 
laws “as Congress and the President may deem necessary for the better 
administration of justice and the protection for the rights of persons and 
property within the Indian Territory” (and similar language in the Trea-
ty of Dancing Rabbit Creek and the 1855 Treaty of Washington), can-
not be construed to express an intent that the Nations be subject to 
Federal laws of general application.  We find the Choctaw Nation’s 
reliance on Crow Dog and Mingus to be misplaced.  In Crow Dog, the 
Court held that treaty language stating that the Sioux Nation “shall be 
subject to the laws of the United States, and each individual shall be 
protected in his rights of property, person, and life” did not implicitly 
repeal statutory language excluding from Federal jurisdiction crimes 
committed in Indian country by one Indian against another.  In so find-
ing, the Court relied on the principle that “[i]mplied repeals are not 
favored. . . . .  There must be a positive repugnancy between the provi-
sions of the new laws and those of the old.”  109 U.S. at 570.  In Min-
gus, the question presented was whether a statute conveying land to a 
railroad company on the condition that it complete a railroad within a 
certain time period required the Federal Government to extinguish the 
Cherokee, Choctaw, and Creek Nations’ title to lands guaranteed them 
by various treaties, without the consent of the Nations.  The Court held 
that such an interpretation was inconsistent with the treaties and the 
land grant statute at issue, which provided that Congress would extin-
guish Indian title to the lands only “as rapidly as may be consistent with 
public policy and the welfare of the Indians, and only by their voluntary 
cession.” 165 U.S. at 437.  As is evident from the descriptions above, 
Crow Dog and Mingus did not involve an asserted conflict between a 
Federal statute of general applicability and Indian treaty rights.  The 
cases are therefore irrelevant to the issues presented here of whether the 
Nation’s treaties with the United States can be construed to permit 
application of the NLRA to the Nation’s commercial activities, or 
whether such application would impair the Nation’s treaty rights of 
exclusion and self-government.  

Board asserting its discretionary jurisdiction in this case.  
See 341 NLRB at 1063; Little River, supra, 359 NLRB 
No. 84, slip op. at 4; Soaring Eagle, supra, 359 NLRB 
No. 92, slip op. at 8.   

2. Assertion of jurisdiction is consistent with
Tenth Circuit precedent

The parties have agreed that any appeal from our deci-
sion will be heard by the United States Court of Appeals 
for the Tenth Circuit.  The Nation contends that Tenth 
Circuit precedent compels a finding that the Casino is not 
subject to the Board’s jurisdiction.  We disagree.

Like the Board, the Tenth Circuit has adopted the Tus-
carora presumption that generally applicable Federal 
statutes also apply to Indians and their property.  Phillips 
Petroleum Co. v. U.S. Environmental Protection Agency, 
803 F.2d 545, 556 (10th Cir. 1986).12  However, the 
court holds that Tuscarora applies only when a tribe is 
exercising its property or proprietary rights, not when a 
tribal government is acting in its sovereign capacity.  
Dobbs v. Anthem Blue Cross & Blue Shield, supra, 600 
F.3d at 1283 fn. 8; NLRB v. Pueblo of San Juan, 276 
F.3d 1186, 1199 (10th Cir. 2002).13  Thus, in Pueblo of 
San Juan, the court held that the NLRA did not preempt 
a tribal “right to work” ordinance, which was enacted in 
the tribe’s capacity as sovereign.  276 F.3d at 1199.14

By contrast, in operating the Casino, the Nation clearly 
is acting in its proprietary, not its sovereign, capacity.  
As discussed in San Manuel, the operation of a casino is 
not, in our view, an exercise of the Nation’s sovereign 
authority.  The Nation’s casino activities at issue are 
commercial in nature, and the operation of a casino that 
employs significant numbers of non-Indians and caters to 
a largely non-Indian clientele “can hardly be described as 
vital to the tribes’ ability to govern themselves or as an 
essential attribute of their sovereignty.” 341 NLRB at 
1061 (internal quotations omitted). 

The Board and every court of appeals to consider such 
contentions in the context of businesses owned and oper-

                                               
12 The presumption can be overcome where a specific right under a 

treaty or statute is in conflict with general law.  Phillips Petroleum, 
supra, 803 F.2d at 556.

13 In the latter instance, the court finds Federal regulatory schemes 
applicable only when the Federal statute expressly authorizes the appli-
cation or it is otherwise clear from the surrounding circumstances and 
legislative history that Congress intended to limit tribal sovereign au-
thority. See Dobbs, supra, 600 F.3d at 1283; Pueblo of San Juan, supra, 
276 F.3d at 1199.  It is uncontested that neither of those circumstances 
exists here. Whatever practical differences may exist between the 
Board’s approach in this area and that of the court, they are irrelevant to 
this case, where the Nation is not acting in its sovereign capacity.  

14 The court in Pueblo of San Juan explicitly noted that the general 
applicability of Federal labor law was not at issue and that the tribal 
ordinance did not attempt to nullify the NLRA or any other provision of 
Federal labor law.  276 F.3d at 1191. 
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ated by Indian tribes on tribal lands have rejected them.15  
The Tenth Circuit’s position is in accord with the pre-
vailing view.  In Pueblo of San Juan, supra, the court 
characterized Indian tribes as acting in a proprietary ca-
pacity when they function as an “employer or landown-
er.”  276 F.3d at 1199.  The court cited, as examples of 
tribal governments acting in “proprietary capacities,” a 
tribe’s operation of a restaurant and gaming facility, see 
Florida Paraplegic Assn. v. Miccosukee Tribe, supra; a 
construction business, see Reich v. Mashantucket Sand & 
Gravel, supra; and a logging and wood products manu-
facturing enterprise, see Donovan v. Navajo Forest 
Products Industries, 692 F.2d 709 (10th Cir. 1982). 276 
F.3d at 1199.  Accordingly, there is no merit in the Na-
tion’s argument that gaming is an exercise of its sover-
eign authority under Tenth Circuit law and that the Act 
cannot be applied to it without express congressional 
authorization.  

For the reasons discussed above, then, our finding that 
the Act applies to the Nation’s casino does not conflict 
with current Tenth Circuit precedent.  We nevertheless 
recognize that two of the court’s earlier decisions, neither
of which has been explicitly overruled, suggest that the 
court might take a different view.

In Donovan v. Navajo Forest Products Industries, su-
pra, the court held that applying the Occupational Safety 
and Health Act (OSHA) to an Indian tribal business 
would abrogate an article of a (Navajo) treaty which the 
court found unambiguously provided for the exclusion of 
all non-Indians except for those expressly authorized to 
enter the reservation.  692 F.2d at 712.  The court also 
found that the application of OSHA would dilute princi-
ples of tribal sovereignty and self-government recog-
nized in the treaty.  Id.  Similarly, in EEOC v. Cherokee 
Nation, 871 F.2d 937 (10th Cir. 1989), the court held that 
the Equal Employment Opportunity Commission 
(EEOC) did not have jurisdiction over the Cherokee Na-

                                               
15 See Menominee Tribal Enterprises v. Solis, 601 F.3d 669, 674 (7th 

Cir. 2010) (“[T]he sawmill is not part of the Menominee’s governance 
structure; it is just a sawmill.”) (OSHA); Reich v. Mashantucket Sand 
& Gravel, 95 F.3d 174, 180 (2d Cir. 1996) (“When all is said and done, 
MSG is in the construction business; and its activities are of a commer-
cial and service character, not a governmental character (citation omit-
ted).”)(OSHA); Florida Paraplegic Assn. v. Miccosukee Tribe of Indi-
ans of Florida, 166 F.3d 1126, 1129 (11th Cir. 1999) (“The . . . Tribe’s 
restaurant and gaming facility is a commercial enterprise open to non-
Indians from which the Tribe intends to profit.  The business does not 
relate to the governmental functions of the Tribe[.]”)(ADA); Coeur 
d’Alene, supra, 751 F.2d at 1116 (“The operation of a farm that sells 
produce on the open market and in interstate commerce is not an aspect 
of tribal self-government.”) (OSHA).

In light of these precedents, the Nation’s contention that the distinc-
tion between tribal commercial and governmental operations is “un-
workable” is obviously without merit.  The courts have had no difficul-
ty in distinguishing between the two categories, and neither do we.

tion pursuant to the Age Discrimination in Employment 
Act (ADEA).  Citing Navajo Forest Products, supra, the 
court found that enforcing the ADEA would directly in-
terfere with the tribe’s “treaty-protected right of self-
government.”  Id. at 938.  

Insofar as the court’s holdings turned on the specific 
facts of those cases, we find them distinguishable from 
the present case.  In Navajo Forest Products, unlike here, 
there was specific treaty language limiting access to the 
reservation to non-Indians with express authorization.  
Also, there, unlike here, only a small minority of the en-
terprise’s employees (25 out of 350) were non-Indians.  
692 F.2d at 710.  And in Cherokee Nation, the employ-
ees to whom the ADEA would have applied appear to 
have been employees of the tribal government itself; at 
least there is no indication that they were employed by a 
tribal commercial enterprise such as the Nation’s casi-
no.16

To the extent that the Tenth Circuit’s decisions in 
Navajo Forest Products and Cherokee Nation might be 
applied to the facts here, they reflect an overly broad 
construction of the Supreme Court’s decision in Merrion 
v. Jicarilla Apache Tribe, 455 U.S. 130, 141 (1982).  In 
Navajo Forest Products, the court cited Merrion for the 
proposition that “an Indian tribe’s power to exclude non-
Indians from tribal lands is an inherent attribute of tribal 
sovereignty [i.e., not dependent on specific treaty provi-
sions], essential to a tribe’s exercise of self-government 
and territorial management.”  692 F.2d at 712.  In the 
court’s view, “Merrion . . . limits or, by implication, 
overrules Tuscarora . . . at least to the extent of the broad 
language . . . contained in Tuscarora that ‘it is now well 
settled . . . that a general statute in terms applying to all 
persons includes Indians and their property interests.’”  
Id. at 713.  Accordingly, the court construed Merrion as 
precluding the application of general Federal statutes to 
Indians absent some expression of congressional intent to 
divest the tribes of their sovereignty.  Id. at 714.  The 
court adhered to this reasoning in Cherokee Nation.  871 
F.2d at 939.

We do not think that Merrion should be construed so 
broadly.  The issue before the Supreme Court in Merrion
was whether a tribe had the right to impose a severance 
tax on nonmembers’ oil and gas operations on tribal 

                                               
16 When employees of an Indian tribe are exercising governmental 

functions, the tribe’s inherent sovereignty and ability to govern itself 
are directly implicated.  See Reich v. Great Lakes Indian Fish & Wild-
life Commission, 4 F.3d 490, 495 (7th Cir. 1993) (law enforcement 
officers employed by an Indian tribe exempt from Fair Labor Standards 
Act (FLSA) because law enforcement employees exercise governmen-
tal functions).  
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lands.17  Notably, the Court never discussed Tuscarora, 
and with good reason.  The non-Indian petitioning party 
in Merrion could point to no Federal statute of general 
applicability that even arguably divested the tribe of its 
rights to exclude or to tax nonmembers’ oil and gas oper-
ations on tribal land.  Moreover, the rights that were the 
subject of the Supreme Court’s observations were the 
tribe’s rights to exclude private citizens, not the Federal 
Government.  Accordingly, we disagree with the sugges-
tion that Merrion implicitly overruled Tuscarora (or, 
indeed, even called into question its continued viability).  
And, consistent with Tuscarora, we reject the implica-
tion, based on Merrion, that Federal statutes do not apply 
to Indian tribes absent an express indication of congres-
sional intent to that effect.18  

B. The Unfair Labor Practice Issue

As stated, the Nation does not dispute that, if it is 
found to be subject to the Act, its statement informing 
employees that they did not have the protection of the 
Act because of tribal sovereignty is unlawful as alleged.  
Because we have found that the Nation is subject to the 
Act, we find that the Nation has violated the Act, as al-
leged in the complaint.

CONCLUSIONS OF LAW

1. The Respondent is an employer within the meaning 
of Section 2(2), (6), and (7) of the Act.

2. The Union is a labor organization within the mean-
ing of Section 2(5) of the Act.

3. The Respondent has interfered with, restrained, and 
coerced employees of the WinStar World Casino in the 
exercise of the rights guaranteed in Section 7 of the Act, 
in violation of Section 8(a)(1) of the Act, by informing 
employees that they did not have the protection of the 
Act because of the Respondent’s tribal sovereignty.

4. The unfair labor practice set out in paragraph 3 af-
fects commerce within the meaning of Section 2(6) and 
(7) of the Act.

ORDER

The National Labor Relations Board orders that the 
Respondent, Chickasaw Nation operating WinStar World 
Casino, Thackerville, Oklahoma, its officers, agents, 
successors, and assigns, shall

1. Cease and desist from
(a) Informing employees that that they do not have the 

protection of the Act because of tribal sovereignty. 

                                               
17 It is well settled, and the Board has recognized, that the power to 

tax is an essential component of tribal sovereignty.  San Manuel, 341 
NLRB at 1061 (citing Merrion).  

18 The Ninth Circuit has reached the same conclusion, for the same 
reasons.  See Coeur d’Alene, supra, 751 F.2d at 1117.

(b) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to 
effectuate the policies of the Act.

(a) Within 14 days after service by the Region, post at 
its Thackerville, Oklahoma facility, copies of the at-
tached notice marked “Appendix.”19  Copies of the no-
tice, on forms provided by the Regional Director for Re-
gion 17, after being signed by the Respondent’s author-
ized representative, shall be posted by the Respondent 
and maintained for 60 consecutive days in conspicuous 
places including all places where notices to employees of 
the WinStar World Casino are customarily posted.  In 
addition to physical posting of paper notices, notices 
shall be distributed electronically, such as by email, post-
ing on an intranet or an internet site, and/or other elec-
tronic means, if the Respondent customarily communi-
cates with its employees by such means.  Reasonable 
steps shall be taken by the Respondent to ensure that the 
notices are not altered, defaced, or covered by any other 
material.  If the Respondent has gone out of business or 
closed the facility involved in these proceedings, the Re-
spondent shall duplicate and mail, at its own expense, a 
copy of the notice to all current employees and former 
employees employed by the Respondent at any time 
since December 18, 2010. 

(b) Within 21 days after service by the Region, file 
with the Regional Director for Region 17 a sworn certifi-
cation of a responsible official on a form provided by the 
Region attesting to the steps that the Respondent has 
taken to comply.
    Dated, Washington, D.C.   July 12, 2013

______________________________________
Mark Gaston Pearce,              Chairman

______________________________________
Richard F. Griffin, Jr., Member

______________________________________
Sharon Block, Member

(SEAL)            NATIONAL LABOR RELATIONS BOARD

                                               
19 If this Order is enforced by a judgment of a United States court of 

appeals, the words in the notice reading “Posted and Mailed by Order 
of the National Labor Relations Board” shall read “Posted and Mailed 
Pursuant to a Judgment of the United States Court of Appeals Enforc-
ing an Order of the National Labor Relations Board.”
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APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey 
this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on 

your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected 
activities.

WE WILL NOT inform you that you do not have the pro-
tection of the Act because of tribal sovereignty. 

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
listed above.

CHICKASAW NATION OPERATING WINSTAR 

WORLD CASINO

9a
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IN THE UNITED STATES DISTRICT COURT FIL."",O
FOR THE WESTERN DISTRICT OF OKLAHOMA JUL 11 2011 

THE CHICKASAW NATION, ) RC8E"H D. DE';\,S. Cj.:RK 

a federally-recognized Indian Tribe, ) 
) 

u.s. DIST. COURT, WESTERN OIST. OF OKLA. 
BY ~ DEPUTY 

Plaintiff, ) 
) 

v. ) Case No. CIV -11-506-W 
) 

NATIONAL LABOR RELATIONS ) 
BOARD, and in their official capacities as ) 
members of the Board, ) 
WILMA B. LIEBMAN, Chairman, ) 
CRAIG BECKER, ) 
MARK G. PEARCE, and ) 
BRIAN HAYES, ) 

) 
Defendants. ) 

ORDER 

On July 8, 2011, the parties presented oral arguments concerning the Chickasaw 

Nation's Complaint for Immediate Injunctive and Declaratory Relief (docket entry no. 1) and 

the National Labor Relations Board et al.'s Motion to Dismiss for Lack of Subject Matter 

Jurisdiction (docket entry no.28). Both matters have been fully briefed and the Court has 

carefully considered both the written submissions and oral presentations. 

The National Labor Relations Board (the "NLRB") is an independent federal agency 

created by Congress in 1935 to administer the National Labor Relation Act (the "NLRA" or 

"the Act"). The NLRB's primary duties are to prevent and remedy "unfair labor practices," 

as defined by Section 8 of the NLRA, 29 U.S.C. § 158, and to conduct union representation 

elections under Section 9 of the Act, id. §159. 
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The Chickasaw Nation ("the Nation") is a federally recognized American Indian tribe 

that holds a series of treaties with the United States and is governed by its citizen-elected 

government in accord with the Chickasaw Nation Constitution. The Nation's Constitution 

was originally ratified in 1856 and was subsequently reformed by the Chickasaw citizens, as 

approved by the United States, in 1983, and has thereafter from time to time been amended. 

Generally, the Nation's Constitution sets up a classic separation of powers between the 

executive branch, the legislative branch, and the judicial branch. See Stipulation (docket 

entry no. 37) at ~ 1. The Nation's executive branch operates under the authority of the 

Chickasaw Nation. The Office of the Governor exercises direct supervisory authority over 

all executive branch departments ofthe Nation, including the Chickasaw Nation Division of 

Commerce. Stipulation at ~ 2. 

The Chickasaw Nation Division of Commerce (CNDC) conducts all tribal gaming 

activities ofthe Chickasaw Nation. The Nation operates its gaming facilities in accordance 

with a comprehensive body of federal and tribal law, including the Indian Regulatory 

Gaming Act ("IGRA"); the Nation's Tribal Gaming Compact with the State of Oklahoma, 

executed by the Nation on November 23, 2004, and approved by the United States 

Department ofInterior on January 12,2005; the Nation's Tribal Internal Control Standards, 

revised as ofJune 4,20 I 0; The Chickasaw Nation Gaming Commission Technical Standards; 

and the Chickasaw Nation Gaming Commission regulations ("IGRA gaming"). See 

Stipulation at ~ 3. 

2 


Case 5:11-cv-00506-W   Document 42    Filed 07/11/11   Page 2 of 12

11a

Appellate Case: 13-9578     Document: 01019169865     Date Filed: 12/09/2013     Page: 11     

93 of 111



The Nation conducts lGRA gaming at several tribal gaming facilities within the 

Nation's jurisdiction, each ofwhich is operated pursuant to location-specific licenses issued 

and overseen by the Chickasaw Nation Office of the Gaming Commissioner (CNOGC). 

Each licensed gaming location is situated on tribal trust property within the Nation's treaty 

boundaries, and one of those locations is the WinStar World Casino ("the Casino") located 

on Nation trust lands outside of Thackerville Oklahoma. All licensed gaming locations are 

managed centrally from CNDC offices that are located on Nation trust lands in Ada, 

Oklahoma. Stipulation at ~ 4. 

Revenues generated by the Nation's I GRA gaming are used exclusively by the Nation 

to fund Tribal government operations or programs, or to provide for the general welfare of 

the Nation and its citizens, consistent with the requirements oflGRA. These functions and 

purposes include but are not limited to health care, education, law enforcement, youth and 

family services. Stipulation at ~ 5. 

On or about December 10, 2010, the NLRB served the Casino with a charge that it 

had engaged in violations of the NLRA. On or about April 8, 2011, the NLRB filed a second 

charge against the Casino. The Nation maintained that the Casino is a tribal government 

enterprise and that, as a matter of tribal sovereignty, the NLRA has no application. The 

Regional Director for the NLRB consolidated the two charges, issued an amended complaint, 

and scheduled an administrative hearing for June 1,2011. The Nation filed its complaint in 
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this Court and moved for a temporary restraining order and/or preliminary injunction. The 

NLRB postponed further proceedings until after this Court's July 8, 2011 hearing. 

In support of its motion for a temporary restraining order and/or preliminary 

injunction ("the Nation's Motion"), the Nation contends that its unique treaty rights and 

inherent powers as a sovereign protect the Nation from the NLRB's assertion of authority 

under the NLRA. The Nation alleges that the NLRB seeks to apply the NLRA to regulate 

and control the Nation's relationship with employees of the Executive Branch agency 

through which the Nation conducts gaming operations. It claims that under the Nation's law, 

that relationship is governed by the Personnel Code, Chickasaw Nation Code §§ 2-550.01 

to 2-550.04, regulated by the Public Gaming Act of 1994, Chickasaw Nation Code §§ 

303101 to 3-3610, and subject to regulatory oversight by the Chickasaw Nation Office ofthe 

Gaming Commissioner in accordance with the Chickasaw Nation - State of Oklahoma 

Gaming Compact and the IGRA. The Nation argues that allowing the NLRB to exercise 

authority over the Nation under the NLRA "would interminably and unlawfully interfere with 

the Nation's Treaty rights and inherent powers, including the right to make its own laws and 

be governed by them." Nation's Reply Brief (docket entry no. 31) at p. 2. 

The Nation finds support for its argument in a deep body of Tenth Circuit law 

expressing extreme deference to tribal sovereignty. Because of the extraordinary number 

of tribes located within its jurisdiction, the Tenth Circuit is uniquely experienced in the 

application ofthe canons ofIndian law. The Tenth Circuit has has clearly held that "federal 
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regulatory schemes do not apply to tribal governments exercising their sovereign authority 

absent express congressional authorization." Dobbs v. Anthem Blue Cross and Blue Shield, 

600 F.3d 1275, 1283 (loth Cir. 2010); see also NLRB v. Pueblo of San Juan, 276 F.3d 1186, 

1196 (loth Cir. 2002). Such Tenth Circuit authority is in accord with the United States 

Supreme Court's holding that before a treaty right will be abrogated, there must be a "clear 

and plain" expression of Congress' intention to do so. United States v. Dion, 106 S.Ct. 

2216,2220 (l986). It is also in accord with the Supreme Court's pronouncement that a 

statute that is silent with respect to Indians does not divest a tribe of its sovereign authority. 

See Iowa Mut. Ins. Co. v. LaPlante, 107 S.Ct. 971, 977-78 (l987). 

It is undisputed that the NLRA makes no explicit reference to Indian tribes. 

Furthermore, the NLRB has pointed to nothing in the Act's legislative history indicating that 

Congress intended to abrogate tribal sovereignty. Rather, the NLRB argues that pursuant to 

29 U.S.C. § 160 (a), Congress vested the NLRB with primary competence to determine 

whether the Act applies to the tribes, and thereby divested the district courts ofsubject matter 

jurisdiction over the question. The pertinent portion of § 160 (a) provides that "[t]he Board 

is empowered, as hereinafter provided, to prevent any person from engaging in any unfair 

labor practice (listed in section 158 of this title) affecting commerce. This power shall not 

be affected by any other means of adjustment or prevention that has been or may be 

established by agreement, law, or otherwise ... " 
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The NLRB cites Myers v. Bethlehem Shipbuilding Corp., for the proposition that in 

§ 160 (a), Congress vested in the NLRB and Circuit Courts of Appeal exclusive power to 

prevent any person from engaging in any unfair labor practice affecting commerce. See 58 

S.Ct. 459,462 (1938). In Myers, a shipbuilding company brought suit to enjoin the NLRB 

from holding hearings. The company argued that it was not involved in interstate or foreign 

commerce, and that hearings would impair the efficiency of its operations. The Supreme 

Court rejected that argument finding the NLRA provided for appropriate procedures before 

the NLRB and also provided for adequate judicial protection by the Circuit Court ofAppeals. 

The district court, therefore, lacked subject matter jurisdiction to enjoin the NLRB' shearing 

Id. at 48. 

Myers did not address a situation where tribal sovereignty and treaty rights were at 

stake. There would appear to be a considerable distinction between a private company's 

claim that it will be inconvenienced by disruption to its manufacturing activities and a 

federally-recognized Indian tribe's claim that its sovereignty will be irreparab ly compromised 

by the a federal agency's unlawful exercise of authority under a statute to which the tribe is 

not subject. 

In advocating that its holding be broadly construed, the NLRB points out that Myers 

has been applied to overrule constitutional objections, Grutka v. Barbour, 549 F.2d 5 (7th Cir. 

1977), as well as objections arguably arising from concerns over a foreign government's 

sovereignty, Goethe House New York. German Cultural Center v. N.L.R.B., 869 F.2d 75 
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(2nd Cir. 1989). However, in Grutka, the court "assumed that a fortiori a district court could 

enjoin an exercise ofBoard jurisdiction which was unconstitutional as a matter oflaw." 549 

F .2d at 8. The court reasoned, that where constitutionality can only be measured against a 

developed factual record, an NLRB proceeding is especially appropriate forum for 

developing such a factual record. ld. 

In Goerthe House, the court noted vague foreign sovereign immunity concerns that 

arose due to the appellee non-profit organization's partial ownership by the German 

government. The court concluded that the district court had no jurisdiction where the 

NLRB 's orders would not encroach upon the prerogatives ofa German union and would not 

violate German law.ld. at 78-79. 

Neither of these cases support the NLRB' s position that the district court is stripped 

ofjurisdiction to hear a federally-recognized Indian tribe's claims arising from the tribe's 

inherent rights as a sovereign. This Court recognizes, however, that such a result was 

reached by the Western District of Michigan in Little River Band of Ottawa Indians v. 

NLRB, 747 F.Supp.2d 872 (W.D.Mich. 2010). There the court concluded that Myers 

required a tribe to exhaust NLRB remedies and seek review in the Circuit Courts should the 

NLRB find that the Act was applicable to the tribe. The Nation points out that the Little 

River Band did not urge rights under unique treaties such as those governing the Chickasaw 

Nation. In any event, this Court does not believe that the conclusion drawn by the court in 

Little River Band is tenable under Tenth Circuit authority. In Little River Band, the court 
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conceded that the NLRA is silent as to whether Congress intended for the act to include 

Indians or Indian enterprises. Id. at 887. It nonetheless proceeded to find that the tenn 

"person," as used in the Act, reasonably encompassed Indian tribes. While the court found 

support for its ruling in San Manuel Indian Bingo & Casino, 475 F.3d 1306 (D.C.Cir. 2007), 

such a conclusion is directly contrary to clearly established Tenth Circuit law. 

In San Manuel, the D.C. Circuit noted that pursuant to longstanding principles, 

ambiguities in a federal statute must be resolved in favor ofIndians. Id. at 440, citing County 

of Yakima v. Confederated Tribes & Bands of the Yakima Indian Nation, 112 S.Ct. 683 

(1992); Montana v. Blackfeet Tribe of Indians, 105 S.Ct. 2399 (1985); Bryan v. Itasca 

County, 96 S.Ct. 2102 (1976); McClanahan v. Ariz. State Tax Comm'n, 176,93 S.Ct. 1257 

(1973); Squire v. Capoeman, 76 S.Ct. 611 (1956); City of Roseville v. Norton, 348 F.3d 

1020, 1032 (D.C.Cir.2003). The court also noted the well-established principle that a clear 

expression of congressional intent is necessary before a court may construe a federal statute 

so as to impair tribal sovereignty. San Manuel, 475 F.3d at 440-41, citing White Mountain 

Apache Tribe v. Bracker, 100 S.Ct. 2578 (1980); Santa Clara Pueblo v. Martinez, 98 S.Ct. 

1670 (1978). The court found, however, that those considerable precedents were in conflict 

with Federal Power Commission v. Tucsarora Indian Nation, 80 S.Ct. 543 (1960). In 

Tuscarora, the Supreme Court stated that "a general statute in tenns applying to all persons 

includes Indians and their property interests." Id. at 553. While the Seventh Circuit 

conceded that the Tuscarora pronouncement was ofquestionable significance and appeared 
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to be dicta, it nonetheless employed that statement as a foundation for constructing a detailed 

balancing of the interests of the tribes against other public interests. 

The Tenth Circuit firmly disavowed the reasoning employed in San Manuel. It 

examined Tuscarora, noting that it dealt solely with issues of land ownership, not with 

questions pertaining to the tribe's sovereign authority to govern the land. The Tenth Circuit 

concluded that proprietary interests and sovereign interests are separate; Tuscarora governed 

only those situations where the tribe was exercising mere proprietary or property rights. 

Pueblo ofSan Juan, 276 F.3d at 1198-99. In situations where the tribe acts in its capacity as 

a sovereign, a well-established canon ofIndian law dictates that "statutes are to be construed 

liberally in favor of the Indians, with ambiguous provisions interpreted to their benefit." Id. 

at 1191-92, quoting Montana v. Blackfeet Tribe, 105 S.Ct. 2399, 2403 (1985). "Doubtful 

expressions oflegislative intent must be resolved in favor ofthe Indians." Id., quoting South 

Carolina v. Catawba Indian Tribe, 106 S.Ct. 2039 at 2044 (1986). The canon applies even 

to statutes that do not mention Indians at all, and requires that Congress make plain its intent 

to abrogate tribal rights before such an abrogation will be found. Id. at 1191-92 

Based upon the foregoing, the Court finds it has jurisdiction to temporarily enjoin the 

NLRB from proceeding with its hearing on the complaint against the Nation. The Court 

therefore considers whether the nation has established that it is entitled to preliminary 

injunctive relief. 
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In order to secure preliminary injunctive relief, a party must show "( 1) that it has a 

substantial likelihood of prevailing on the merits; (2) that it will suffer irreparable harm 

unless the [restraining order] is issued; (3) that the threatened injury outweighs the harm the 

[restraining order] might cause the opposing party; and (4) that the [ restraining order] if 

issued will not adversely affect the public interest." Prairie Band ofPotowatomi Indians v. 

Pierce, 253 F.3d 1234 at 1246 (loth Cir. 2001); see also Wyandotte Nation v. Sebelius, 443 

F.3d 1247, 1254-55 (loth Cir. 2006). In light of Tenth Circuit authority, the Court finds that 

the Nation is substantially likely to prevail on the merits of its claim for a declaratory 

judgment that it is not subject to the provisions ofthe NLRA. The Tenth Circuit has already 

held that the NLRA did not preempt a tribal government from enacting its own right-to-work 

ordinance. See Pueblo of San Juan, 276 F.3d 1186. Furthermore, the court has announced 

that "in this circuit, respect for Indian sovereignty means that federal regulatory schemes do 

not apply to tribal governments exercising their sovereign authority absent express 

congressional authorization." Dobbs at 1283. Adopting the Tenth Circuit's great deference 

for tribal sovereignty, courts within this circuit have consistently held that silence is not 

sufficient to establish congressional intent to strip Indian tribes of their retained inherent 

authority to govern their own territory. See e.g., Kerr-McGee Corp. v. Farley, afj'd 115 F.3d 

1498 (lOth Cir.1997), cert. denied, 118 S.Ct. 880 (1998) 

The Court further finds that the Nation will suffer irreparable harm should it be made 

to submit to the authority of the NLRB absent any indication that Congress intended such a 

10 
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result. Applying certain federal regulatory schemes to Indian tribes impinges upon their 

sovereignty by preventing tribal governments from freely exercising their powers, including 

the sovereign authority to regulate economic activity within their own territory. Dobbs at 

1284; Pueblo of San Juan, 276 F.3d at 1192-93. The Tenth Circuit has held, therefore, that 

the improper exercise of jurisdiction over a tribe to constitute an irreparable injury to the 

tribe's inherent sovereign authority. See Wyandotte Nation v. Sebelius, 443 F.3d 1247,1255 

(1oth Cir. 2006); Prairie Band of Potowatomi Indians v. Pierce, 253 F.3d 1250 (loth Cir. 

2001). While those cases involved improper exercise ofstate authority, the Court finds that 

the unlawful exercise of federal agency authority over a tribe is similarly injurious, and the 

injury is not readily remedied. 

The threatened injury to the Nation's sovereignty outweighs any possible injury to the 

NLRB. The NLRB has full recourse to appellate review of any preliminary injunctive relief 

entered by this Court. Ifon appeal the NLRB is found to have power to enforce the NLRA 

against the Nation, it will be free to continue its proceedings. In addition, it appears that the 

NLRB has itself sought out the jurisdiction ofthe federal district courts in matters affecting 

labor relations. See Pueblo ofSan Juan, 276 F.3d 1275 (NLRB brought suit in district court 

to enjoin tribe from enforcing its right-to-work provision). 

Finally, the granting of injunctive relief to the Nation will not adversely affect the 

public interest. In fact, the Tenth Circuit has concluded that the support of tribal self

governance is a matter of public interest. Prairie Band ofPotowatomi Indians, 253 F.3d at 

11 
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1253. The public has a "genuine interest in helping to assure Tribal self-government, self-

sufficiency and self-determination." Sac and Fox Nation of Missouri v. LaFaver, 905 

F.Supp. 904, 907-08 (D. Kan. 1995). The injunctive relief requested by the Nation is 

appropriate and necessary. 

Conclusion 

The Nation has established that this Court has jurisdiction to hear its claim for 

injunctive relief. In addition, the Chickasaw Nation has established that it is entitled to the 

injunctive relief which it seeks. 

Accordingly, the Court: 

1. GRANTS the Chickasaw Nation's Motion for a preliminary injunction; 

2. ENJOINS the NLRB from proceeding with hearing on its complaint against 

the Chickasaw Nation; and 

3. DENIES the NLRB's motion to dismiss. 

ENTERED this /~ay of July, 2011. 

. WEST 
D STATES DISTRICT JUDGE 

12 
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3. National Labor Relations Act of 1935, 29 U.S.C. §§ 151-169, provides in 
relevant part as follows: 

 
§ 151. Findings and declaration of policy 
 
The denial by some employers of the right of employees to organize and the 
refusal by some employers to accept the procedure of collective bargaining lead to 
strikes and other forms of industrial strife or unrest, which have the intent or the 
necessary effect of burdening or obstructing commerce by (a) impairing the 
efficiency, safety, or operation of the instrumentalities of commerce; (b) occurring 
in the current of commerce; (c) materially affecting, restraining, or controlling the 
flow of raw materials or manufactured or processed goods from or into the 
channels of commerce, or the prices of such materials or goods in commerce; or 
(d) causing diminution of employment and wages in such volume as substantially 
to impair or disrupt the market for goods flowing from or into the channels of 
commerce. 
  
The inequality of bargaining power between employees who do not possess full 
freedom of association or actual liberty of contract, and employers who are 
organized in the corporate or other forms of ownership association substantially 
burdens and affects the flow of commerce, and tends to aggravate recurrent 
business depressions, by depressing wage rates and the purchasing power of wage 
earners in industry and by preventing the stabilization of competitive wage rates 
and working conditions within and between industries. 
  
Experience has proved that protection by law of the right of employees to organize 
and bargain collectively safeguards commerce from injury, impairment, or 
interruption, and promotes the flow of commerce by removing certain recognized 
sources of industrial strife and unrest, by encouraging practices fundamental to the 
friendly adjustment of industrial disputes arising out of differences as to wages, 
hours, or other working conditions, and by restoring equality of bargaining power 
between employers and employees. 
  
Experience has further demonstrated that certain practices by some labor 
organizations, their officers, and members have the intent or the necessary effect of 
burdening or obstructing commerce by preventing the free flow of goods in such 
commerce through strikes and other forms of industrial unrest or through concerted 
activities which impair the interest of the public in the free flow of such commerce. 
The elimination of such practices is a necessary condition to the assurance of the 
rights herein guaranteed. 
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It is hereby declared to be the policy of the United States to eliminate the causes of 
certain substantial obstructions to the free flow of commerce and to mitigate and 
eliminate these obstructions when they have occurred by encouraging the practice 
and procedure of collective bargaining and by protecting the exercise by workers 
of full freedom of association, self-organization, and designation of representatives 
of their own choosing, for the purpose of negotiating the terms and conditions of 
their employment or other mutual aid or protection. 
  
§152 Definitions 
 
When used in this subchapter— 
 

*     *     *     *     * 
 

(2) The term “employer” includes any person acting as an agent of an 
employer, directly or indirectly, but shall not include the United States or 
any wholly owned Government corporation, or any Federal Reserve Bank, 
or any State or political subdivision thereof, or any person subject to the 
Railway Labor Act [45 U.S.C.A. § 151 et seq.], as amended from time to 
time, or any labor organization (other than when acting as an employer), or 
anyone acting in the capacity of officer or agent of such labor organization. 

  
(3) The term “employee” shall include any employee, and shall not be 
limited to the employees of a particular employer, unless this subchapter 
explicitly states otherwise, and shall include any individual whose work has 
ceased as a consequence of, or in connection with, any current labor dispute 
or because of any unfair labor practice, and who has not obtained any other 
regular and substantially equivalent employment, but shall not include any 
individual employed as an agricultural laborer, or in the domestic service of 
any family or person at his home, or any individual employed by his parent 
or spouse, or any individual having the status of an independent contractor, 
or any individual employed as a supervisor, or any individual employed by 
an employer subject to the Railway Labor Act [45 U.S.C.A. § 151 et seq.], 
as amended from time to time, or by any other person who is not an 
employer as herein defined. 

 
*     *     *     *     * 
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(11) The term “supervisor” means any individual having authority, in the 
interest of the employer, to hire, transfer, suspend, lay off, recall, promote, 
discharge, assign, reward, or discipline other employees, or responsibly to 
direct them, or to adjust their grievances, or effectively to recommend such 
action, if in connection with the foregoing the exercise of such authority is 
not of a merely routine or clerical nature, but requires the use of independent 
judgment. 
  
(12) The term “professional employee” means-- 
  
(a) any employee engaged in work (i) predominantly intellectual and varied 
in character as opposed to routine mental, manual, mechanical, or physical 
work; (ii) involving the consistent exercise of discretion and judgment in its 
performance; (iii) of such a character that the output produced or the result 
accomplished cannot be standardized in relation to a given period of time; 
(iv) requiring knowledge of an advanced type in a field of science or 
learning customarily acquired by a prolonged course of specialized 
intellectual instruction and study in an institution of higher learning or a 
hospital, as distinguished from a general academic education or from an 
apprenticeship or from training in the performance of routine mental, 
manual, or physical processes; or 
  
(b) any employee, who (i) has completed the courses of specialized 
intellectual instruction and study described in clause (iv) of paragraph (a), 
and (ii) is performing related work under the supervision of a professional 
person to qualify himself to become a professional employee as defined in 
paragraph (a). 
  

*     *     *     *     * 
 
§157 Right of employees as to organization, collective bargaining, etc. 

 
Employees shall have the right to self-organization, to form, join, or assist labor 
organizations, to bargain collectively through representatives of their own 
choosing, and to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, and shall also have the right to refrain 
from any or all of such activities except to the extent that such right may be 
affected by an agreement requiring membership in a labor organization as a 
condition of employment as authorized in section 158(a)(3) of this title. 
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§ 158. Unfair labor practices 
 
(a) Unfair labor practices by employer 
  
It shall be an unfair labor practice for an employer-- 
  

(1) to interfere with, restrain, or coerce employees in the exercise of the 
rights guaranteed in section 157 of this title; 

 
*     *     *     *     * 

 
(3) by discrimination in regard to hire or tenure of employment or any term 
or condition of employment to encourage or discourage membership in any 
labor organization: Provided, That nothing in this subchapter, or in any other 
statute of the United States, shall preclude an employer from making an 
agreement with a labor organization (not established, maintained, or assisted 
by any action defined in this subsection as an unfair labor practice) to 
require as a condition of employment membership therein on or after the 
thirtieth day following the beginning of such employment or the effective 
date of such agreement, whichever is the later, (i) if such labor organization 
is the representative of the employees as provided in section 159(a) of this 
title, in the appropriate collective-bargaining unit covered by such agreement 
when made, and (ii) unless following an election held as provided in section 
159(e) of this title within one year preceding the effective date of such 
agreement, the Board shall have certified that at least a majority of the 
employees eligible to vote in such election have voted to rescind the 
authority of such labor organization to make such an agreement: Provided 
further, That no employer shall justify any discrimination against an 
employee for nonmembership in a labor organization (A) if he has 
reasonable grounds for believing that such membership was not available to 
the employee on the same terms and conditions generally applicable to other 
members, or (B) if he has reasonable grounds for believing that membership 
was denied or terminated for reasons other than the failure of the employee 
to tender the periodic dues and the initiation fees uniformly required as a 
condition of acquiring or retaining membership; 

 
*     *     *     *     * 

(d) Obligation to bargain collectively 
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For the purposes of this section, to bargain collectively is the performance of the 
mutual obligation of the employer and the representative of the employees to meet 
at reasonable times and confer in good faith with respect to wages, hours, and other 
terms and conditions of employment, or the negotiation of an agreement, or any 
question arising thereunder, and the execution of a written contract incorporating 
any agreement reached if requested by either party, but such obligation does not 
compel either party to agree to a proposal or require the making of a concession: 
Provided, That where there is in effect a collective-bargaining contract covering 
employees in an industry affecting commerce, the duty to bargain collectively shall 
also mean that no party to such contract shall terminate or modify such contract, 
unless the party desiring such termination or modification-- 
  

(1) serves a written notice upon the other party to the contract of the 
proposed termination or modification sixty days prior to the expiration date 
thereof, or in the event such contract contains no expiration date, sixty days 
prior to the time it is proposed to make such termination or modification; 
  
(2) offers to meet and confer with the other party for the purpose of 
negotiating a new contract or a contract containing the proposed 
modifications; 
  
(3) notifies the Federal Mediation and Conciliation Service within thirty 
days after such notice of the existence of a dispute, and simultaneously 
therewith notifies any State or Territorial agency established to mediate and 
conciliate disputes within the State or Territory where the dispute occurred, 
provided no agreement has been reached by that time; and 
  
(4) continues in full force and effect, without resorting to strike or lock-out, 
all the terms and conditions of the existing contract for a period of sixty days 
after such notice is given or until the expiration date of such contract, 
whichever occurs later: 
  
The duties imposed upon employers, employees, and labor organizations by 
paragraphs (2) to (4) of this subsection shall become inapplicable upon an 
intervening certification of the Board, under which the labor organization or 
individual, which is a party to the contract, has been superseded as or ceased 
to be the representative of the employees subject to the provisions of section 
159(a) of this title, and the duties so imposed shall not be construed as 
requiring either party to discuss or agree to any modification of the terms 
and conditions contained in a contract for a fixed period, if such 
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modification is to become effective before such terms and conditions can be 
reopened under the provisions of the contract. Any employee who engages 
in a strike within any notice period specified in this subsection, or who 
engages in any strike within the appropriate period specified in subsection 
(g) of this section, shall lose his status as an employee of the employer 
engaged in the particular labor dispute, for the purposes of sections 158, 159, 
and 160 of this title, but such loss of status for such employee shall terminate 
if and when he is reemployed by such employer. Whenever the collective 
bargaining involves employees of a health care institution, the provisions of 
this subsection shall be modified as follows: 

  
(A) The notice of paragraph (1) of this subsection shall be ninety 
days; the notice of paragraph (3) of this subsection shall be sixty days; 
and the contract period of paragraph (4) of this subsection shall be 
ninety days. 
  
(B) Where the bargaining is for an initial agreement following 
certification or recognition, at least thirty days’ notice of the existence 
of a dispute shall be given by the labor organization to the agencies 
set forth in paragraph (3) of this subsection. 
  
(C) After notice is given to the Federal Mediation and Conciliation 
Service under either clause (A) or (B) of this sentence, the Service 
shall promptly communicate with the parties and use its best efforts, 
by mediation and conciliation, to bring them to agreement. The parties 
shall participate fully and promptly in such meetings as may be 
undertaken by the Service for the purpose of aiding in a settlement of 
the dispute. 

 
*     *     *     *     * 

 
§ 159. Representatives and elections 
 

*     *     *     *     * 

(b) Determination of bargaining unit by Board 
  

The Board shall decide in each case whether, in order to assure to employees the 
fullest freedom in exercising the rights guaranteed by this subchapter, the unit 
appropriate for the purposes of collective bargaining shall be the employer unit, 
craft unit, plant unit, or subdivision thereof: Provided, That the Board shall not (1) 
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decide that any unit is appropriate for such purposes if such unit includes both 
professional employees and employees who are not professional employees unless 
a majority of such professional employees vote for inclusion in such unit; or (2) 
decide that any craft unit is inappropriate for such purposes on the ground that a 
different unit has been established by a prior Board determination, unless a 
majority of the employees in the proposed craft unit vote against separate 
representation or (3) decide that any unit is appropriate for such purposes if it 
includes, together with other employees, any individual employed as a guard to 
enforce against employees and other persons rules to protect property of the 
employer or to protect the safety of persons on the employer’s premises; but no 
labor organization shall be certified as the representative of employees in a 
bargaining unit of guards if such organization admits to membership, or is 
affiliated directly or indirectly with an organization which admits to membership, 
employees other than guards. 

 
*     *     *     *     * 

 
§ 160. Prevention of unfair labor practices 
 
(a) Powers of Board generally 
  
The Board is empowered, as hereinafter provided, to prevent any person from 
engaging in any unfair labor practice (listed in section 158 of this title) affecting 
commerce. This power shall not be affected by any other means of adjustment or 
prevention that has been or may be established by agreement, law, or otherwise: 
Provided, That the Board is empowered by agreement with any agency of any 
State or Territory to cede to such agency jurisdiction over any cases in any industry 
(other than mining, manufacturing, communications, and transportation except 
where predominantly local in character) even though such cases may involve labor 
disputes affecting commerce, unless the provision of the State or Territorial statute 
applicable to the determination of such cases by such agency is inconsistent with 
the corresponding provision of this subchapter or has received a construction 
inconsistent therewith. 
 

*     *     *     *     * 

(f) Review of final order of Board on petition to court 
 
Any person aggrieved by a final order of the Board granting or denying in whole or 
in part the relief sought may obtain a review of such order in any United States 
court of appeals in the circuit wherein the unfair labor practice in question was 
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alleged to have been engaged in or wherein such person resides or transacts 
business, or in the United States Court of Appeals for the District of Columbia, by 
filing in such a court a written petition praying that the order of the Board be 
modified or set aside. A copy of such petition shall be forthwith transmitted by the 
clerk of the court to the Board, and thereupon the aggrieved party shall file in the 
court the record in the proceeding, certified by the Board, as provided in section 
2112 of Title 28. Upon the filing of such petition, the court shall proceed in the 
same manner as in the case of an application by the Board under subsection (e) of 
this section, and shall have the same jurisdiction to grant to the Board such 
temporary relief or restraining order as it deems just and proper, and in like manner 
to make and enter a decree enforcing, modifying, and enforcing as so modified, or 
setting aside in whole or in part the order of the Board; the findings of the Board 
with respect to questions of fact if supported by substantial evidence on the record 
considered as a whole shall in like manner be conclusive. 

 

*     *     *     *     * 

§ 164. Construction of provisions 
 

*     *     *     *     * 

(b) Agreements requiring union membership in violation of State law 
 
Nothing in this subchapter shall be construed as authorizing the execution or 
application of agreements requiring membership in a labor organization as a 
condition of employment in any State or Territory in which such execution or 
application is prohibited by State or Territorial law. 
 

*     *     *     *     * 
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