
 

 

UNTED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 

Civil No.  13-2985 (DWF/JJK) 

 

Sheryl Rae Lightfoot, 

 

   Plaintiff,  

 

  v. 

 

Sally Jewell as Secretary of the Department 

of the Interior, or her successor, United 

States Department of the Interior, United 

States, Shakopee Mdewakanton Sioux 

Community and Kenneth Jo Thomas, 

 

   Defendants. 

  

  

 

 

 

 

MEMORANDUM OF LAW IN 

OPPOSITION TO MOTION FOR 

TEMPORARY RESTRAINING 

ORDER 

  

 

INTRODUCTION 

Plaintiff Sheryl Rae Lightfoot seeks a temporary restraining order to enjoin the 

Shakopee Mdewakanton Sioux Community’s (“SMSC”) Tribal Court – a party not 

named in this lawsuit – from asserting jurisdiction in a related dissolution of marriage 

proceeding. Plaintiff seeks this extraordinary relief by challenging a 1995 discretionary 

decision by the United States Department of Interior (“DOI”) to approve the SMSC’s 

Domestic Relations Code (“DRC”). Plaintiff has not demonstrated any of the factors to 

justify the extraordinary remedy of a temporary restraining order. In particular, Plaintiff 

fails to show a likelihood of success on the merits or that there is a threat of irreparable 

harm absent an injunction. Further, the public interest is served by not enjoining the 

Tribal Court and the balance of harms weighs against an injunction.  For the reasons 

stated below, the United States of America, the DOI, and DOI Secretary S.M.R. Jewell, 
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(collectively the “Federal Defendants”) respectfully request that Plaintiff’s motion be 

denied.
 1

  

As a preliminary matter, this Court should deny Plaintiff’s request for a temporary 

restraining order because she lacks standing and fails to present a ripe case or controversy 

for this Court to review. Presently, the SMSC Tribal Court has yet to assert jurisdiction 

over any part of the marriage dissolution matter filed before it. Nor has any court applied 

the Tribe’s DRC to her divorce proceedings. Absent both of those events occurring, 

Plaintiff has only alleged a speculative injury that fails to satisfy Article III’s standing 

requirement. Indeed, should the Tribal Court decline to assert jurisdiction, Plaintiff would 

lack any basis for seeking such extraordinary relief from this Court. This Court is best 

served by allowing the SMSC Tribal Court and the foreign court in British Columbia to 

engage in this precise exercise of determining their jurisdiction. Plaintiff has already 

appeared in both forums and is currently participating in that process. Until she has 

exhausted her options, the relief requested from this Court amounts to nothing more than 

an advisory opinion. Because Plaintiff’s alleged harm, insofar as there is any, may 

organically dissolve on or after the tribal court hearing on December 10, 2013, her 

motion is therefore premature and should be denied on this basis alone.  

 

 

                                                           
1
 Although the requested restraining order is not aimed against the action of an agency or an 

employee of the United States, the Federal Defendants nevertheless oppose this motion as it does 

not meet the standards for such extraordinary relief. The Federal Defendants particularly oppose 

this motion insofar as it is predicated on the likelihood that Plaintiff will succeed in her 

underlying claims against them.  
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FACTUAL AND PROCEDURAL BACKGROUND 

The SMSC has been a federally recognized Indian tribe since 1969. 78 Fed Reg. 

26384 (May 6, 2013). It organized under Section 16 of the Indian Reorganization Act of 

1934 (“IRA”), pursuant to which its tribal constitution was approved by the Secretary of 

the Interior. See 25 U.S.C. § 476(d)(1). Unlike with tribal constitutions and bylaws (or 

amendments thereto), the IRA does not require that tribal ordinances be made subject to 

approval by the Secretary of the Department of Interior. Kerr-McGee v. Navajo Tribe, 

471 U.S. 195 (1985); (Samie Decl., Ex. 1., Shakopee Mdewakanton Sioux Cmty v. Acting 

Minneapolis Area Dir., Bureau of Indian Affairs, 27 IBIA 163, 1995 I.D. LEXIS 108 at 

*14-15 (IBIA Feb. 8, 1995).). Nor does the IRA establish any explicit criteria for the 

approval of ordinances in the event such approval is mandated by a tribal constitution. 

See id. 

By the terms of Article V, Section 1(h) of the SMSC’s tribal constitution, 

ordinances that directly affect non-members of the SMSC are subject to review by the 

Secretary of the Interior. (Kaardal Decl., Ex. 13.) Article V, Section 1(h) does not, 

however, articulate any criteria to guide the approval of such ordinances. (Id.) The only 

discussion of the approval appears in Article V, Section 2, which sets forth a time frame 

for such approval: 

Any resolution or ordinance which, by terms of this constitution, is subject 

to review by the Secretary of the Interior shall be presented to the Area 

Director of this jurisdiction, who shall, within ten (10) days thereafter, 

approve or disapprove the same. If the Area Director shall approve any 

ordinance or resolution, it shall thereupon become effective, but the Area 

director shall transmit a copy of the same, bearing his endorsement, to the 

Secretary of the Interior, who may, within ninety (90) days from the date of 
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its enactment, rescind the action of the Area Director for any cause by 

notifying the council of such decision.  

 

If the Area Director shall refuse to approve any resolution or ordinance 

submitted to him within ten (10) days of its enactment, he shall advise the 

council of his reasons therefore. If these reasons appear to the council 

insufficient, it may, by a majority vote, refer the ordinance or resolution to 

the Secretary of the Interior, who may, within ninety (90) days from the 

date of its enactment, approve the same in writing, whereupon the said 

ordinance or resolution shall become effective.  

 

If the Area Director takes no action to approve or disapprove any 

resolutions within thirty (30) days of its being presented to the Area 

Director, the community shall consider the resolution or ordinance 

approved and notify the Area Director of the same.  

 

(Kaardal Decl. Ex. 13.)  

 

In 1995, the SMSC enacted a DRC that was submitted to the DOI for approval. 

(Kardaal Decl., Ex. 4.) On October 26, 1995, the Area Director of the Bureau of Indian 

Affairs (BIA), acting according to delegated authority from the Secretary of the Interior, 

approved the DRC. (Samie Decl., Ex. 2.) In doing so, the Area Director noted that the 

DRC appeared to comply with the Indian Civil Rights Act, 25 U.S.C. § 1302. (Id.)  

On May 30, 2001, the Acting Regional Director approved an amendment to the 

DRC that dealt with child support payments. (Kaardal Decl., Ex. 7.) On January 10, 

2006, the Acting Regional Director approved another amendment to the DRC, that 

defined who may file third-party custody petitions. (Id., Ex. 8.) With both approvals, the 

Acting Regional Director noted that the amendments did not appear to violate the Indian 

Civil Rights Act. (Id., Exs. 7-8.)
2
  

                                                           
2
 The 2001 and 2006 amendments did not involve whether per capita payments would be 

include within the definition of marital property for the purpose of distribution of assets 
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STANDARD OF REVIEW 

A TRO is an extraordinary equitable remedy, and the movant bears the burden of 

making a clear showing that it is entitled to such relief. Mazurek v. Armstrong, 520 U.S. 

968, 972 (1997); see also Winter v. Natural Res. Def. Council, 129 S. Ct. 365, 376 (2008) 

(“A preliminary injunction is an extraordinary remedy never awarded as of right.”). The 

court considers four factors in determining whether a TRO should issue: (1) the threat of 

irreparable harm to the movant in the absence of relief, (2) the balance between that harm 

and the harm that the relief may cause the non-moving party, (3) the likelihood of the 

movant’s ultimate success on the merits and (4) the public interest. See Dataphase Sys., 

Inc. v. C.L. Sys., Inc., 640 F.2d 109, 114 (8th Cir. 1981) (en banc).  

ARGUMENT 

 Plaintiff is not entitled to preliminary injunctive relief. Plaintiff fails to clearly 

establish any of the four factors required for injunctive relief. Because a preliminary 

injunction is extraordinary relief, Plaintiff has the burden of proving all four factors. See 

Winters, 129 S. Ct. at 374; Dataphase, 640 F.2d at 113. Plaintiff has not carried this high 

burden. 

I. PLAINTIFF HAS NOT DEMONSTRATED A LIKELIHOOD OF SUCCESS 

ON THE MERITS 

 

 A preliminary injunction is an extraordinary remedy not awarded as a matter of 

right, Yakus v. United States, 321 U.S. 414, 440 (1944), and to obtain a preliminary 

                                                                                                                                                                                           

in a divorce. (Id.) Per capita payments were excluded from the definition of marital 

property in Chapter II, Section 1, and Chapter III, Section 5(e) of the original DRC. (Id., 

Ex. 4.) 
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injunction, the moving party must demonstrate “a likelihood of success on the merits.” 

Munaf v. Geren, 128 S. Ct. 2207, 2219 (2008). In this case, Plaintiff is not likely to 

prevail on the merits of her claims. 

A. THIS COURT LACKS SUBJECT MATTER JURISDICTION 

1. Standard of Review  

Under the Federal Rules of Civil Procedure, a complaint may be dismissed for 

lack of subject matter jurisdiction. Fed. R. Civ. P. 12(b)(1). A party may make either a 

facial or factual challenge to a court’s subject matter jurisdiction. Osborn v. United 

States, 918 F.2d 724, 729, n.6. (8th Cir. 1990). When considering a facial attack on 

jurisdiction, the court restricts itself to the face of the pleadings. Id. When considering a 

factual challenge, “the trial court is free to weigh the evidence and satisfy itself as to the 

existence of its power to hear the case.” Id. at 730. “The district court has authority to 

consider matters outside the pleadings when subject matter jurisdiction is challenged 

under Rule 12(b)(1).” Id. at 728 n. 4 (citations omitted).  

Furthermore, “no presumptive truthfulness attaches to the plaintiff’s allegations, 

and the existence of disputed material facts will not preclude the trial court from 

evaluating for itself the merits of jurisdictional claims.” Id. at 730. The plaintiff has the 

burden of proof that jurisdiction does in fact exist. Id. Lack of subject matter jurisdiction, 

unlike many other objections to the jurisdiction of a particular court, cannot be waived. 

“It may be raised at any time by a party to an action, or by the court sua sponte.” Bueford 

v. Resolution Trust Corp., 991 F.2d 481, 485 (8th Cir. 1993) (citing Fed. R. Civ. P. 

12(h)(3)). 
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B. Plaintiff’s Request for Preliminary Injunctive Relief Is Not Ripe and 

Should Be Denied.  

 

The ripeness doctrine “is drawn both from Article III limitations on judicial power 

and from prudential reasons for refusing to exercise jurisdiction.” Nat’l Park Hospitality 

Ass’n v. Dep’t of the Interior, 538 U.S. 803, 808 (2003) (internal citation omitted). It is 

“designed to prevent the courts, through avoidance of premature adjudication, from 

entangling themselves in abstract disagreements over administrative policies, and also to 

protect the agencies from judicial interference until an administrative decision has been 

formalized and its effects felt in a concrete way by the challenging parties.” Id. at 807-08 

(quoting Abbott Labs. v. Gardner, 387 U.S. 136, 148-49 (1967) (abrogated on other 

grounds by Califano v. Sanders, 430 U.S. 99 (1977)). Constitutional ripeness is derived 

from the same principle as standing, placing limitations on the judiciary and preventing 

the courts from “declaring the meaning of the law in a vacuum and from constructing 

generalized legal rules unless the resolution of [the] dispute [actually] requires it.” 

Simmonds v. INS, 326 F.3d 351, 357 (2d Cir. 2003). Ripeness may also be invoked as a 

“prudential” matter, namely so that courts may “enhance the accuracy of their decisions” 

and “avoid becoming embroiled in adjudications that may later turn out to be unnecessary 

or may require premature examination of, especially, constitutional issues that time may 

make easier or less controversial.” New York Civil Liberties Union v. Grandeau, 528 F.3d 

122, 131 (2d Cir. 2008) (quoting Simmonds, 326 F.3d at 357)); see also Paraquad, Inc. v. 

St. Louis Hous. Auth., 259 F.3d 956, 958 (8th Cir. 2001) (noting that ripeness doctrine 
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flows both from the Article III “case or controversy” requirement and from prudential 

considerations for refusing to exercise jurisdiction). 

Here, Plaintiff’s request is not ripe. The issue at hand, the existence and extent of 

tribal court jurisdiction, “should be conducted in the first instance in the Tribal Court 

itself.” Nat’l Farmers Union Ins. v. Crow Tribe, 471 U.S. 845, 856 (1985).  “Congress is 

committed to a policy of supporting tribal self-government and self-determination. That 

policy favors a rule that will provide the forum whose jurisdiction is being challenged the 

first opportunity to evaluate the factual and legal bases for the challenge.” Id. (citations 

omitted); see also Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 18 (1987). Accordingly, 

Plaintiff must raise her jurisdictional challenge to the application of the SMSC domestic 

relations code in the tribal forum. If and when Plaintiff raises her jurisdictional challenges 

in tribal court and exhausted her remedies available through that forum, then she may 

bring her claims to a federal court. Until such time as the tribal court and the appeals 

through that process have been exhausted, the Court should refrain from becoming 

entangled in a divorce proceeding involving tribal and Canadian proceedings. See 

Confederated Tribes of the Colville Reservation v. Superior Court of Okanogan Cnty., 

945 F.2d 1138, 1141 (9th Cir. 1991). 

C. Plaintiff’s Action Is Barred because the Federal Defendants Have Not 

Waived Their Sovereign Immunity.  
 

 “It is elementary that the United States, as sovereign, is immune from suit except 

as it consents to be sued, and the terms of its consent to be sued in any court defined that 

court’s jurisdiction to entertain the suit.” United States v. Mitchell, 445 U.S. 535, 538 
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(1980) (citing United States v. Sherwood, 312 U.S. 548, 586 (1941) (internal quotations, 

alterations, and omissions removed)). Waivers of sovereign immunity must be 

“unequivocally expressed in the statutory text . . . strictly construed in favor of the United 

States . . . not enlarged beyond what the language of the statute requires.” United States v. 

Idaho, 508 U.S. 1, 6-7 (1993) (internal quotations and citations omitted); see also Tobar 

v. United States, 639 F.3d 1191, 1195 (9th Cir. 2011). A suit against a federal agency, 

which seeks relief against the sovereign is, in effect, a suit against the sovereign. Larson 

v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 687–88 (1949). Accordingly, the 

principles of sovereign immunity apply to that agency. Id. 

 The burden is on the plaintiff to find and prove an explicit waiver of sovereign 

immunity. See McNutt v. General Motor Acceptance Corp. of Indiana, 298 U.S. 178, 

188-89 (1936) (holding that because the plaintiff is the party seeking relief, that “it 

follows that he must carry throughout the litigation the burden of showing that he is 

properly in court.”). This bar is jurisdictional—unless a statutory waiver exists, the 

district court lacks jurisdiction to properly entertain a suit against the United States or its 

agencies. Sherwood, 312 U.S. at 586. Plaintiff does not identify an unequivocal waiver of 

immunity in her Complaint. Instead, she identifies several bases for the Court’s 

jurisdiction, which are discussed below. 

1. Reliance on General Jurisdictional Provisions Contained in 28 U.S.C. 

§§ 1331, 1346, 1367, and 2201 Is Insufficient Because the Provisions Do 

Not Constitute Waivers of Sovereign Immunity. 

 

 Plaintiff cites to 28 U.S.C. § 1331, the general federal question statute, as basis for 

federal jurisdiction. However, it is well settled that while that section affords a grant of 
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jurisdiction to the district courts for matters raising federal questions, it does not, itself, 

constitute a waiver of federal sovereign immunity. The United States and its agencies 

must consent to be sued, and section 1331 is not a general waiver of sovereign immunity.  

Hagemeir v. Block, 806 F.2d 197, 202-03 (8th Cir. 1986), cert. denied, 481 U.S. 1054 

(1987); Clinton County Comm’rs v. U.S. Envtl. Prot. Agency, 116 F.3d 1018, 1021 (3d 

Cir. 1997); Dunn & Black, P.S. v. United States, 492 F.3d 1084, 1088 (9th Cir. 2007) 

(Section 1331 does not provide a waiver of sovereign immunity). Plaintiff cannot rely on 

section 1331 as a jurisdictional basis unless another statute provides an applicable waiver 

of sovereign immunity. 

 Likewise, 28 U.S.C. § 1346 confers no waiver of sovereign immunity. Section 

1346 provides that district courts have subject matter jurisdiction over certain claims 

against the United States. 28 U.S.C. § 1346. However, this waiver extends only to claims 

for monetary damages, and does not extend to claims for equitable relief. Cermak v. 

Babbitt, 234 F.3d 1356, 1361 (Fed. Cir. 2000) (citing Crocker v. United States, 125 F.3d 

1475, 1476 (Fed.Cir.1997)).  

28 U.S.C. § 1367 does not constitute a waiver of Federal Defendants’ sovereign 

immunity. While providing federal courts with supplemental subject matter jurisdiction 

over certain claims, section 1367 does not constitute a waiver of sovereign immunity by 

the United States. See San Juan Co., Utah v. United States, 503 F.3d 1163, 1181 (10th 

Cir. 2007); Dunn & Black, 492 F.3d at 1088 n. 3. Because this Court lacks original 

jurisdiction over any of Plaintiff’s claims, it follows that it may not exercise supplemental 

jurisdiction. Moreover, the supplemental jurisdiction statute applies to causes of action 
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over which the federal court ordinarily would not have subject matter jurisdiction, i.e., 

causes of action created under state law. See 28 U.S.C. § 1367(a); City of Chicago v. Int’l 

Coll. of Surgeons, 522 U.S. 156, 165-66 (1997). Plaintiff has failed to identify any state 

law causes of action over which this Court could exercise supplemental jurisdiction. 

Therefore, this Court does not have jurisdiction over the Complaint under 28 U.S.C. § 

1367. 

 To the extent Plaintiff asserts a waiver of sovereign immunity pursuant to 28 

U.S.C. §§ 2201-2202, the Declaratory Judgment Act, that statute does not constitute a 

waiver of sovereign immunity. Zutz v. Nelson, 601 F.3d 842, 850 (8th Cir. 2010). It 

merely enlarges the range of remedies available to a district court where jurisdiction 

otherwise exists. Karmali v. USINS, 707 F.2d 408, 409 (9th Cir. 1983). “Since the 

Declaratory Judgment Act is not meant to expand federal jurisdiction, the Plaintiff[] must 

demonstrate the Court’s independent basis for subject matter jurisdiction.” Larson v. 

United States, 995 F.Supp. 969, 971 (D. Minn. 1997) (internal quotations omitted). 

Plaintiff cannot do so in this case.  

2. Public Law 280 Provides No Waiver of Sovereign Immunity.  

Pub. L. 280 provides no waiver of sovereign immunity. Pub. L. 280, codified at 28 

U.S.C. § 1360, is a statute that grants jurisdiction to specific states over civil causes of 

action between Indians or to which Indians are parties and that arise in the areas of Indian 

Country listed therein. The statute contains no language that could be used to establish 

subject matter jurisdiction in a federal district court or that provides the necessary waiver 

of sovereign immunity. “The primary concern of Congress in enacting Pub. L. 280 that 
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emerges from its sparse legislative history was the problem of lawlessness on certain 

Indian reservations, and the absence of adequate tribal institutions for law enforcement.” 

Bryan v. Itasca Cnty., 426 U.S. 373, 379 (1976). The Supreme Court in Bryan v. Itasca 

County, a case involving the imposition of personal property tax on a mobile home on 

trust land, noted a “virtual absence of expression of congressional policy or intent 

respecting § 4’s grant of civil jurisdiction to the States.” Id. at 381. The section has no 

explicit or implicit grant of jurisdiction over the federal government. Nothing in Pub. L. 

280 diminishes the sovereign immunity of the federal government.  

The only statute Plaintiff alleges that may possibly serve as a waiver of Federal 

Defendants’ sovereign immunity is the Administrative Procedure Act (“APA”), 5 U.S.C. 

§§ 701-706. (See Compl., ¶ 14.) Thus, for this action to proceed, Plaintiff must meet the 

jurisdictional requirements of the APA. The APA waives sovereign immunity for suits 

seeking relief other than money damages from federal agencies. See 5 U.S.C. § 702.  

However, the APA’s waiver of sovereign immunity contains several limitations. Id., 

Gallo Cattle Co. v. United States Dep’t of Agric., 159 F.3d 1194, 1198 (9th Cir. 1998). 

D. Plaintiff Cannot Establish a Valid Waiver of Sovereign Immunity Under 

the APA. 

 

1. Standard of Review 

 

 “The APA is a limited waiver of sovereign immunity, which permits judicial 

review of an agency’s actions or failures to act.” Save Lake Superior Ass’n v. Napolitano, 

2009 WL 690089 at *3, Civ. No. 08-1173 (JMR/RLE) (D. Minn. March 12, 2009). 

“Section 701 of the [APA], [however], provides that the action of ‘each authority of the 
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Government of the United States,’ …, is subject to judicial review except where there is a 

statutory prohibition on review or where ‘agency action is committed to agency 

discretion by law.’” Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 

(1971) (citing 5 U.S.C. § 701(a)(1964) (internal citations omitted) (emphasis added).  A 

similar restriction appears in section 702 which denies review “if any other statute that 

grants consent to suit expressly or impliedly forbids the relief which is sought.” 5 U.S.C. 

§ 702. Section 704 further limits review to only those instances when agency action is 

“made reviewable by statute” or when it constitutes “final agency action for which there 

is no other adequate remedy in a court.” 5 U.S.C. § 704; see Gallo Cattle, 159 F.3d at 

1198. No other statute provides for judicial review of the agency action at issue.  

Accordingly, the “action” challenged by Plaintiff is reviewable under the APA only if it 

constitutes “final agency action for which there is no other adequate remedy in court.” 5 

U.S.C. § 704.
3
 

 Because Plaintiff’s challenge involves a decision that is committed to the DOI’s 

discretion by law, it falls under the second exception to the APA’s waiver of sovereign 

immunity, thereby preventing this Court from exercising subject matter jurisdiction. 

Rasmussen v. United States, 421 F.2d 776, 779 (8th Cir. 1970) (holding that subject 

matter jurisdiction is lacking where action is committed to agency discretion by law).  

                                                           
3
 An agency action is “final” when (1) the agency reaches the “consummation” of its 

decision-making process and (2) the action determines the “rights and obligations” of the 

parties or is one from which “legal consequences will flow.” Bennett v. Spear, 520 U.S. 

154, 177-78 (1997). Absent “agency action” within the meaning of the APA, the action is 

not reviewable.  
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2. The DOI’s Decision to Approve the SMSC Domestic Relations 

Code Was Discretionary and is Not Therefore Subject to 

Judicial Review. 

 

The United States Supreme Court has found the section 701(a)(1) “statutory 

prohibition” exception as separate and distinct from the section 701(a)(2) “committed to 

agency discretion” exception. See Overton Park, 401 U.S. at 410. (“Similarly, the 

Secretary’s decision here does not fall within the exception for action committed to 

agency discretion.”). “The legislative history of the Administrative Procedure Act 

indicates that [section 702(a)(2)] is applicable in those rare instances where ‘statutes are 

drawn in such broad terms that in a given case there is no law to apply.’” Id. at 820-21 

(footnote omitted) (quoting S. Rep. No. 752, 79th Cong., 1st Sess., 26 (1945)).  

In Heckler v. Chaney, the Court further delineated the difference between the two 

exceptions and explained the standard for section 701(a)(2):  

The former applies when Congress has expressed an intent to preclude 

judicial review. The latter applies in different circumstances; even where 

Congress has not affirmatively precluded review, review is not to be had if 

the statute is drawn so that a court would have no meaningful standard 

against which to judge the agency’s exercise of discretion. In such a case, 

the statute (“law”) can be taken to have “committed” the decisionmaking to 

the agency’s judgment absolutely. This construction avoids conflict with 

the “abuse of discretion” standard of review in § 706-if no judicially 

manageable standards are available for judging how and when an agency 

should exercise its discretion, then it is impossible to evaluate agency 

action for “abuse of discretion.” In addition, this construction satisfies the 

principle of statutory construction mentioned earlier, by identifying a 

separate class of cases to which § 701(a)(2) applies. 

 

470 U.S. 821, 830 (1985). Heckler involved an APA challenge to the Food and Drug 

Administration’s (FDA) decision not to take enforcement action under the Federal Food, 

Drug, and Cosmetic Act. Id. In finding no APA review over the FDA’s refusal to act, the 
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Court distinguished Overton Park, which “involved an affirmative act of approval under 

a statute that set clear guidelines for determining when such approval should be given.” 

Id. at 831. The Court held that “[r]efusals to take enforcement steps generally involve 

precisely the opposite situation, and in that situation we think the presumption is that 

judicial review is not available.” Id. It stated that “[t]his Court has recognized on several 

occasions over many years that an agency’s decision not to prosecute or enforce, whether 

through civil or criminal process, is a decision generally committed to an agency’s 

absolute discretion.” Id. (citations omitted). In reaching this conclusion, the Court 

reasoned that agency decisions not to act often involve a complicated balancing of a 

number of administrative factors which are peculiarly within its expertise, including 

whether the action best fits the agency’s overall policies. Heckler, 570 U.S. at 831-32. 

Additionally, the Court emphasized one difference between an agency’s action and its 

refusal to act. Id. at 832. “The action at least can be reviewed to determine whether the 

agency exceeded its statutory power.” Id. (citations omitted). Because there were no 

statutory factors limiting the FDA’s decision not to act, the Court dismissed for want of 

subject matter jurisdiction under the APA. Id. 

 The decision to approve the SMSC DRC was a discretionary decision by the 

Secretary of the Interior acting through the Minneapolis Area Director (BIA). The code 

was submitted to BIA for approval under a provision of the SMSC’s constitution. That 

section, Article V, Section 1(h), includes within the powers of the tribal general council, 

the following power: 
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To promulgate and enforce ordinance which are intended to safeguard and 

promote the peace, safety, morals, and general welfare of the community by 

regulating the conduct of trade and the use and disposition of property upon 

the reservation, providing that any ordinance directly affecting non-

members shall be subject to review by the Secretary of the Interior. 

 

SMSC Const., Art. V, Sec. 1(h). Article V, Section 2, of the SMSC constitution only sets 

the timeline for such review: 

Any resolution or ordinance which, by terms of this constitution, is subject 

to review by the Secretary of the Interior shall be presented to the Area 

Director of this jurisdiction, who shall, within ten (10) days thereafter, 

approve or disapprove the same. If the Area Director shall approve any 

ordinance or resolution, it shall thereupon become effective, but the Area 

director shall transmit a copy of the same, bearing his endorsement, to the 

Secretary of the Interior, who may, within ninety (90) days from the date of 

its enactment, rescind the action of the Area Director for any cause by 

notifying the council of such decision.  

 

If the Area Director shall refuse to approve any resolution or ordinance 

submitted to him within ten (10) days of its enactment, he shall advise the 

council of his reasons therefore. If these reasons appear to the council 

insufficient, it may, by a majority vote, refer the ordinance or resolution to 

the Secretary of the Interior, who may, within ninety (90) days from the 

date of its enactment, approve the same in writing, whereupon the said 

ordinance or resolution shall become effective.  

 

If the Area Director takes no action to approve or disapprove any 

resolutions within thirty (30) days of its being presented to the Area 

Director, the community shall consider the resolution or ordinance 

approved and notify the Area Director of the same.  

 

(Kaardal Decl., Ex. 13.) SMSC Const., Art. V, Sec. 2. The constitution does not establish 

any substantive criteria for approval of ordinances.
 4
 Nor is there any applicable federal 

law that sets forth a meaningful standard against which to judge the agency’s exercise of 

                                                           
4
 Indeed, the record indicates that the DOI’s practice of reviewing a proposed tribal 

ordinance consists of ensuring that it does not violate the Indian Civil Rights Act, 25 

U.S.C. § 1301 et seq., and other provisions of the tribe’s own constitution. (see Kaardal 

Decl., Exs. 7-8; Samie Decl., Exs. 1-2).  
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discretion. Accordingly, the terms and conditions of approval in the tribal constitution 

made this decision discretionary for the BIA, acting pursuant to delegated authority from 

the Secretary of the Interior.  

3. The Relevant Statute of Limitations has Passed, Thereby 

Foreclosing Plaintiff’s APA Challenge 

 

 Another constraint on the APA’s waiver of sovereign immunity is the statute of 

limitations. Section 706 of the APA does not contain a statute of limitations. Instead, the 

general six-year statute of limitations found in 28 U.S.C. § 2401(a) applies. Izaak Walton 

league of America, Inc. v. Kimbell, 558 F.3d 751, 758-761 (8th Cir. 2009); Hells Canyon 

Pres. Council v. U.S. Forest Serv., 593 F.3d 923, 930 (9th Cir. 2010). Section 2401(a) 

provides, in part, that “every civil action commenced against the United States shall be 

barred unless the complaint is filed within six years after the right of action first accrues.”  

See John R. Sand & Gravel Co. v. United States, 552 U.S. 130,132-36 (2008); Spannaus 

v. United States Dep’t of Justice, 643 F. Supp. 698, 700 (D.D.C. 1983), aff’d, 824 F.2d 52 

(D.C. Cir. 1987) (citing Soriano v. United States, 352 U.S. 270, 276 (1957)) (“Unlike 

general statutes of limitations, . . . section 2401(a) is not merely a procedural 

requirement; it is a condition attached to the sovereign’s consent and, like all waivers of 

sovereign immunity must be strictly construed”); Sisseton-Wahpeton Sioux Tribe v. 

United States, 895 F.2d 588, 592 (9th Cir. 1990) (“The doctrine of sovereign immunity 

precludes suit against the United States without the consent of Congress; the terms of its 

consent define the extent of the court’s jurisdiction”); Wild Fish Conservancy v. Salazar, 

688 F. Supp. 2d 1225, 1237 (E.D. Wash. 2010) (citing United States v. Williams, 514 
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U.S. 527 (1995); Gandy Nursery, Inc. v. United States, 318 F.3d 631 (5th Cir. 2003)); 

Dunn-McCampbell Royalty Interest, Inc. v. Nat’l Park Serv., 112 F.3d 1283, 1287 (5th 

Cir. 1997)). “Failure to sue the United States within the limitations period is not merely a 

waiveable defense. It operates to deprive federal courts of jurisdiction.” Dunn-

McCampbell Royalty Interest, Inc., 112 F.3d at 1287.   

 Furthermore, “[e]xceptions to the limitations and conditions upon which the 

government consents to be sued are not to be implied.” Hopland Band of Pomo Indians v. 

United States, 855 F.2d 1573, 1577 (Fed. Cir. 1988) (citing Soriano, 352 U.S. at 276).  

Thus, the APA’s limited waiver of sovereign immunity, combined with the statute of 

limitations in § 2401(a), created a period of six years, starting from the date Plaintiff’s 

cause of action first accrued, in which Plaintiff could file a complaint. 

 In this case, Plaintiff alleges that “Interior’s actions in approving SMSC’s 

Domestic Relations Code” was arbitrary and capricious and in violation of the APA. 

(Compl., ¶ 65.) Therefore, Plaintiff’s claims accrued on October 26, 1995, when Plaintiff 

alleges that Interior approved the SMSC Domestic Relations Code, and on May 31, 2001, 

when Plaintiff alleges that Interior approved amendments to the SMSC Domestic 

Relations Code. (See Compl., ¶¶  49, 58.)
5
 As noted above, however, the only sections 

pertaining to per capita payments were approved as part of the original DRC in 1995. 

Applying section 2401(a), it is clear that Plaintiff’s claims for relief exceed the six-year 

                                                           
5
 Plaintiff alleges for the first time in her motion that DOI approved an amendment to the 

SMSC DRC on January 30, 2006. To the extent this action may be considered a final 

agency action, which Federal Defendants assert it is not, it too is barred by the applicable 

statute of limitations. 
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statute of limitations applicable to Plaintiff’s claims. To the extent there was a final 

agency actions for which Plaintiff could seek judicial review, such actions took place in 

1996 and 2001 respectively. Because she did not file this action in a timely manner, her 

claim is time barred and must be dismissed.  

E. Plaintiff Cannot Show that the Underlying Decision by the Department of 

Interior was Arbitrary and Capricious.
6
 

 

 Plaintiff would fare no better in the unlikely event this Court reaches the merits of 

her APA claim. Plaintiff does not support her contention that the DOI must evaluate 

proposed tribal laws for inconsistencies with Minnesota state law. It would be a 

precarious undertaking for the federal government to interpret the law of two sovereigns 

in a vacuum before the courts of those sovereigns have even had an opportunity to do so. 

Even assuming that was the standard, Plaintiff’s reliance on a Minnesota Court of 

Appeal’s decision in 2006 cannot possibly qualify as part of the administrative record in 

reviewing a decision by the DOI in 1995. See Zander v. Zander, 720 N.W.2d 360, 368-

371 (Minn. Ct. App. 2006). Moreover, Zander does not hold that Minnesota law 

considers tribal per capita payments as marital property in every instance. Id. at 369 

(“Under these circumstances, we concluded that wife’s monthly payments from the 

Mdewakanton Community fall within the statutory definition of income [].”) (emphasis 

added). The court did not identify any precedent or statute that explicitly characterized 

per capita payments accordingly. See generally id. Indeed, the dissenting opinion in 

                                                           
6
 For the first time in her Motion for a TRO, Plaintiff raises an issue pertaining to their 

children without making any such mention in the Complaint. For all of the reasons 

discussed in this opposition, this question is too best addressed in the first instance in the 

forums that the parties have chosen to file in.  
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Zander noted that this issue was a matter of first impression in Minnesota and disagreed 

with the majority’s classification as marital property. Id. at 370-71. Considering the 

uncertainty of the state of Minnesota law leading into the Zander opinion in 2006, 

Plaintiff is unlikely to prevail on the merits of her claim that the DOI acted arbitrarily or 

capriciously in approving the DRC in 1995.  

 Finally, the Plaintiff also attempts to argue that the DOI should have “rescinded” 

the DRC after Zander. The tribal constitution, from which the Secretary received the 

discretionary review authority, however, contains no authority, after the 90 day period 

following enactment has passed, to rescind or revoke the approval of the ordinance. The 

internal administrative forum for the review of decisions by the BIA, the Interior Board 

of Indian Appeals (IBIA), has addressed this issue for a different tribe with the same 

language in its constitution as SMSC tribal constitution Article V, Section 1(h). In Zinke 

& Trumbo, Ltd. Et al. v. Phoenix Area Director, Bureau of Indian Affairs, the IBIA held: 

Because secretarial review of this ordinance is authorized only by the 

Tribe’s constitution, and not by Federal law, it is the Constitution which 

sets the limits of the Secretary’s review authority. In this case, the 

Secretary’s authority to rescind [tribal tax ordinance] expired 90 days after 

July 6, 1994. Thus, even if the Board were to review the Area Director’s 

decision on the merits, it could not, were it to find error in the decision, 

either rescind the ordinance itself or order the Area Director to rescind it. 

See Pawnee Tribe of Oklahoma v. Anadarko Area Director, 26 IBIA 284 

(1994) (Where a tribal constitution includes a time limit for review of tribal 

ordinance, BIA lacks authority to revoke its approval once the period has 

expired.)  

 

(Samie Decl., Ex. 3, 27 IBIA 105, 1995 I.D. LEXIS 111 at *10, (IBIA January 5, 1995).) 

Accordingly, Plaintiff may only obtain relief from the SMSC’s DRC by challenging the 

application of it in her divorce proceeding. 
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II. PLAINTIFF FAILS TO SHOW IRREPARABLE HARM 

 

 Plaintiff has failed to show that she will suffer irreparable harm in the absence of a 

preliminary injunction. Under Eighth Circuit law, Plaintiff must demonstrate that there is 

a threat of irreparable harm to the movant in the absence of relief. See Dataphase, 640 

F.2d at 114. “Failure to show irreparable harm is an independently sufficient ground upon 

which to deny a preliminary injunction.” Watkins, 346 F.3d at 844. See also Gen. Motors 

Corp. v. Harry Brown’s LLC, 563 F.3d 312, 320 (8th Cir. 2009); Blue Moon Entm’t, LLC 

v. City f Bates City, Mo., 441 F.3d 561, 564 (8th Cir. 2006). “[A] party must show that 

the harm is certain and great and of such imminence that there is a clear and present need 

for equitable relief.” Iowa Utils. Bd. v. FCC, 109 F.3d 418, 425 (8th Cir. 1996). A party 

seeking preliminary relief must demonstrate a likelihood, not merely a possibility, of 

irreparable injury in the absence of an injunction. Winters, 129 S. Ct. at 375. Such harm 

must be shown to be likely to occur to the complaining party. Lujan v. Nat’l Wildlife 

Fed’n, 497 U.S. 871, 882-83 (1990). 

 Plaintiff has not shown that she will face harm that is certain and great and of such 

imminence that there is a need for her requested relief. In fact, Plaintiff has pled the 

opposite—harm that is not at all certain—because there has been no determination on the 

tribal court’s jurisdiction, let alone what law it would apply, should it determine it has 

jurisdiction. Instead, what Plaintiff seeks to do is to have the court issue an injunction on 

the basis of a mere possibility that a potential determination over the choice of law could 

change the disposition of marital assets. (See Compl., ¶¶ 46, 76, and 88.) Plaintiff’s 
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failure to demonstrate irreparable harm is a separate basis upon which to deny her 

request.  

III. THE BALANCE OF HARMS AND PUBLIC INTEREST DO NOT FAVOR 

A PRELIMINARY INJUNCTION 

 

 Plaintiff has not met her burden to show that a preliminary injunction is in the 

public interest and the balance of harms strongly weighs in favor of denying her 

injunctive request.  

 Plaintiff has not met her burden of showing that a preliminary injunction is in the 

public interest. The United States has long been committed to furthering the goal of self-

government and self-determination for Indian Tribes. See, e.g., White Mountain Apache 

Tribe v. Bracker, 448 U.S. 136, 143-144 & n.10 (1980); President’s Statement on Indian 

Policy, 19 Weekly Comp. Pres. Doc. 98 (Jan. 24, 1983). One aspect of that responsibility 

is to encourage respect for tribal institutions, including the tribal courts. As stated above, 

Supreme Court cases often recognize that “Congress is committed to a policy of 

supporting tribal self-government and self-determination. That policy favors a rule that 

will provide the forum whose jurisdiction is being challenged the first opportunity to 

evaluate the factual and legal bases for the challenge.” Nat’l Farmers Union, 471 U.S. at 

856. This is true even in cases involving a non-tribal member. As the court in Iowa 

Mutual Insurance noted, “[t]ribal authority over the activities of non-Indians on 

reservation lands is an important part of tribal sovereignty.” Iowa Mutual, 480 U.S. at 18. 

Public interest favors Plaintiff raising her jurisdictional challenge to the SMSC DRC in 

the tribal forum.  
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 The balance of injuries in this case weighs against Plaintiff’s requested injunction. 

Whereas the harm alleged by Plaintiff is merely potential, the injunction she seeks 

ignores the federal courts’ recognition that the tribal court, in an exercise of its 

sovereignty, should have the first opportunity to determine its jurisdiction. Plaintiff’s 

complaint is based upon the potential for conflicting views of the two forums in which 

dissolution proceedings have been filed. The application of tribal domestic relations law 

or of Minnesota law, or the resolution of a conflict of law or comity question between a 

Canadian court and the SMSC tribal court, are matters that are not federal questions and 

do not involve any agency or employee of the federal government. Plaintiff’s request 

should therefore be denied. 

CONCLUSION 

 For the foregoing reasons, plaintiff’s motion for a temporary restraining order 

should be denied.  

 

 

Dated:  December 7, 2013    Respectfully submitted, 
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       Acting United States Attorney 

       

       s/ Bahram Samie    

             

       BY:  BAHRAM SAMIE 

       Assistant U.S. Attorney 

       Attorney ID No. 392645 

       600 U.S. Courthouse 

       300 S. Fourth Street 

       Minneapolis, MN 55415 

bahram.samie@usdoj.gov   

(612) 664-5600 

CASE 0:13-cv-02985-DWF-JJK   Document 35   Filed 12/07/13   Page 23 of 24

mailto:bahram.samie@usdoj.gov


 

24 

 

ROBERT G. DREHER 

Acting Assistant Attorney General 

Environment and Natural Resources 

Division 

 

s/Jody H. Schwarz 

 

JODY H. SCHWARZ 

Trial Attorney 

United States Department of Justice 

Environment and Natural Resources 

Division 

Natural Resources Section 

P.O. Box 663 

Washington, DC 20044 

Phone: (202) 305-0245 

Email: jody.schwarz@usdoj.gov 

 

Attorneys for Defendants United States 

of America, United States Department of 

the Interior, S.M.R. Jewell, as Secretary 

of the Department of the Interior.  

 

CASE 0:13-cv-02985-DWF-JJK   Document 35   Filed 12/07/13   Page 24 of 24


