
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WISCONSIN 

 

 

LAC COURTE OREILLES BAND OF LAKE 

SUPERIOR CHIPPEWA INDIANS; RED CLIFF 

BAND OF LAKE SUPERIOR CHIPPEWA 

INDIANS; SOKAOGON CHIPPEWA INDIAN 

COMMUNITY; ST. CROIX CHIPPEWA 

INDIANS OF WISCONSIN; BAD RIVER BAND 

OF THE LAKE SUPERIOR CHIPPEWA 

INDIANS; and LAC DU FLAMBEAU BAND OF 

LAKE SUPERIOR CHIPPEWA INDIANS, 

 

  Plaintiff's, 

 

v.       Case No. 74-C-313-C 

 

STATE OF WISCONSIN, WISCONSIN 

NATURAL RESOURCES BOARD, CATHY 

STEPP, KURT THIEDE and TIM LAWHERN, 

 

  Defendants. 

 
 

STATES' PRETRIAL BRIEF 

(JULY 22, 2013 HEARING ON TRIBES' MOTION TO AMEND JUDGMENT)  
 

 

The State of Wisconsin States (the State), by their attorneys, Attorney General J.B. 

Van Hollen and Assistant Attorneys General Thomas L. Dosch and Diane L. Milligan, 

submit this pretrial brief for the July 22, 2013 hearing on the Tribes' Motion for Relief 

from Judgment by which they seek authorization to hunt white-tailed deer at night under 

certain circumstances. 
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STATEMENT OF THE CASE 

 Following a 4½ day-long trial 24 years ago on the subject of deer hunting and fur 

bearers generally, this Court issued a decision in spring of 1990
1
 and entered a final 

judgment on March 19, 1991,
2
 upholding the State's enforcement of a prohibition on 

nighttime deer hunting. The plaintiff Tribes (Tribes) now seek relief from that final 

judgment by motion filed under Fed. R. Civ. P. 60(b)(5), which provides that the Court 

may relieve a party from a final judgment, "[o]n motion and just terms," if "applying [the 

judgment] prospectively is no longer equitable." In support of that motion the Tribes 

have filed "Revised Regulations (Model Code Amendment) – Tribal Night Hunting 

Regulations" (R. 278-2) which they would have this court authorize in lieu of requiring 

tribal compliance with the final judgment's prohibition on nighttime deer hunting.  This 

is the third time the Tribes have asked this court to authorize nighttime deer hunting 

under various regulatory schemes (or the absence of regulations): the first in 1989, when 

the "Tribes' (sic) wanted unregulated night hunting;"
3
 the second last fall when, after the 

Great Lakes Indian Fish & Wildlife Commission (GLIFWC) issued an order
4
 purporting 

to amend the codes of the 6 plaintiff tribes to authorize certain forms of deer night 

hunting they filed a motion for a temporary injunction to enjoin Wisconsin's enforcement 

                                                 
1
 Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. State of Wis., 740 F. Supp. 1400, 

1423, 1427 (W.D. Wis. 1990)("LCO VII" or the "Deer Decision"). 
2
 Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. State of Wis., 775 F. Supp. 321, 324 

(W.D. Wis. 1991)("Final Judgment"). 
3
 "Memorandum in Support of Tribes' Motion for Preliminary Injunction," Dkt. #194, at p. 6. 

4
 Dkt. #228. 
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its deer hunting laws;
5
 and now by the present motion in support of a third proposed 

regulatory scheme – the "Revised Regulations"- which contain substantial modifications 

of the tribal regulatory scheme at issue in last December's hearing.   

 In this proceeding, the Tribes bear the burdens of proof on two primary issues. 

First, they must show that significant factual or legal changes since 1991 render the 

continued enforcement of the final judgment inequitable. Second, they must prove that 

their proposed revision to the final judgment "is suitably tailored to the changed 

circumstances,"
6
 which is to say in this context that the "revised regulations" "adequately 

address legitimate state concerns in the areas of … public health and safety."
7
  Both 

issues remain disputed.   

 As indicated in the recently filed pretrial report, the parties presently contemplate 

that the trial could run for as long as seven consecutive business days (July 22
nd

-

July 30
th

) if those dates are made available, assuming that the Tribes' case may take three 

days, the State's another three, and one day for rebuttal.
8
 If, however, it appears that the 

trial cannot run for and be completed in seven consecutive business days, the State will 

request that this Court bifurcate the matter and require that all evidence on the threshold 

                                                 
5
 Dkt. #193. 

6
 Rufo v. Inmates of Suffolk Cnty. Jail, 502 U.S. 367, 383, 112 S. Ct. 748, 116 L. Ed. 2d 867 (1992), 

discussed below.  
7
 Lac Courte Oreilles Band of Indians v. Wisconsin, 668 F.Supp. 1223 (W.D.Wis. 1987) ("LCO IV"). 

8
 The State first learned of the possible continuation of the hearing to the following Monday and 

Tuesday, July 29
th
 and 30

th
, on Friday, July 12, 2013. At this point the State is trying to confirm whether 

their witnesses might be available to appear in court that second week. All are available for trial the 

week of July 22
nd

, the trial date established under the terms of the Court's January 29, 2013 scheduling 

order.  
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"changed circumstances" issue be presented first, after which the parties would 

reconvene at a later date, preferably before September 1
st
, to present evidence on the 

merits of the safety of the "revised regulations." As also indicated in the pretrial report, 

the Tribes are opposed to any bifurcation of the trial. While the parties have entered into 

a lengthy stipulation of uncontested facts, which they hope may serve to shorten the trial, 

they also have reserved their right to challenge the relevance of the any such facts when 

offered into evidence and their right to introduce other evidence to provide context for an 

undisputed fact. While it appears possible that the hearing on the motion to amend the 

judgment might run longer that the original Deer Trial, the State is hopeful these 

stipulations and the Court's rulings on anticipated evidentiary objections
9
 might operate 

to shorten the trial substantially and perhaps enable its conclusion within the originally 

scheduled five days. 

THE APPLICABLE LEGAL STANDARDS 

 A party seeking extraordinary relief under Rule 60(b)(5) must show that 

significant factual or legal changes render continued enforcement of the Court's final 

judgment inequitable. Rule 60(b) of the Federal Rules of Civil Procedure is not to be 

used to simply re-litigate matters that were resolved by the original judgment in a case. 

                                                 
9
 See the discussion below of the inadmissibility of the Tribes' proposed expert testimony on the subject 

of the laws in other states and their proposed testimony on an anthropological issue (concerning tribal 

deer hunting in the winter) which asserts conclusions contrary to findings made by Judge Doyle in 

Phase I of this case. Based on the number and length of the experts' reports (Dkts. #297 and #301 ) and 

the number of proposed exhibits the Tribes' have filed on these subjects, if the court sustains objections 

to the admission of such testimony and exhibits the trial may be shortened considerably. 
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Donovan v. Sovereign Sec., Ltd., 726 F.2d 55, 60 (2d Cir. 1984). It does not provide "a 

second opportunity for the losing party to make its strongest case, to rehash arguments, 

or to dress up arguments that previously failed." Kustom Signals, Inc. v. Applied 

Concepts, Inc., 247 F. Supp. 2d 1233, 1235 (D. Kan. 2003)(internal citations omitted). "It 

is clearly not a substitute for appeal and must be considered with the obvious need for 

the finality of judgments." Brown v. McCormick, 608 F.2d 410, 413 (10th Cir. 

1979)(emphasis in original). Instead, a Rule 60(b) motion "is an extraordinary remedy 

and is granted only in exceptional circumstances." C.K.S. Engineers, Inc. v. White 

Mountain Gypsum Co., 726 F.2d 1202, 1204-05 (7th Cir. 1984).  

 This rule "does not impose any legislative mandate to reopen upon the courts, but 

merely reflects and confirms the courts' own inherent and discretionary power . . . to set 

aside a judgment whose enforcement would work inequity." Plaut v. Spendthrift Farm, 

Inc., 514 U.S. 211, 233-234, 115 S. Ct. 1447, 131 L. Ed. 2d 328 (1995)(internal citation 

omitted). Nor is this rule to " be used to challenge the legal conclusions on which a prior 

judgment or order rests." Horne v. Flores, 557 U.S. 433, 447, 129 S. Ct. 2579, 174 L. Ed. 

2d 406 (2009) quoting Rufo, 502 U.S. at 384. Instead Rule 60(b)(5) provides that a court 

may relieve a party from a final judgment when "'it is no longer equitable that the 

judgment should have prospective application,' not when it is no longer convenient to 

live with" its terms. Rufo, 502 U.S. at 383.  

 Moreover, the Rufo decision makes clear that one seeking relief under Rule 60(b) 

must pass a two-part test. First, the moving party must demonstrate that "a significant 

Case: 3:74-cv-00313-bbc   Document #: 337   Filed: 07/17/13   Page 5 of 31



- 6 - 

change in circumstances warrants revision of the decree." Rufo, 502 U.S. at 383. It does 

so "by showing either a significant change either in factual conditions or in law." Id. at 

384. If the moving party makes the first showing, the court then considers the second 

step - whether the proposed modification to the decree "is suitably tailored to the 

changed circumstance." Rufo, 502 U.S. at 383. If the moving party does not make the 

first showing, however, the Court's analysis stops (United States v. Krilich, 303 F.3d 784, 

792 n. 9 (7th Cir. 2002), citing Rufo, 502 U.S. at 383), and the motion must be denied. 

The Tribes have argued that what they knew or did not know about night shooting 

programs is relevant to the question of whether factual circumstances have changed 

since this Court entered its final judgment.  They rely on Agostini v. Felton, 521 U.S. 

203, 217, 117 S. Ct. 1997, 138 L. Ed. 2d 391 (1997), which quoted Rufo, 502 U.S. at 

385, for the proposition that "[i]f a party relies on a change in factual conditions, those 

facts generally should not have been anticipated by the moving party at the time the final 

judgment was entered."  Pl. Mem. in Supp. Mot. for Relief from Judgment, Dkt. 277 at 

2.  It is anticipated that the Tribes will seek to introduce evidence to suggest that they did 

not know the State had authorized night shooting in damage or nuisance situations, they 

could not anticipate that the State would shoot deer in attempts to control the spread of 

chronic wasting disease, and they could not predict that wolves would be delisted and 

subject to a two-month night hunting period in 2012 at the time when this Court entered 

the final judgment in this case.  None of this testimony is relevant to the present motion 

which seeks relief from an injunction rather than a consent decree. 
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Agostini and Rufo involved consent decrees, or agreements of the parties that 

reflected what they thought and believed at the time they negotiated the decree.  In Rufo, 

the Supreme Court explained:  

Litigants are not required to anticipate every exigency that could conceivably arise 

during the life of a consent decree. 

Ordinarily, however, modification should not be granted where a party relies upon 

events that actually were anticipated at the time it entered into a decree.  If it is clear 

that a party anticipated changing conditions that would make performance of the decree 

more onerous but nevertheless agreed to the decree, that party would have to satisfy a 

heavy burden to convince a court that it agreed to the decree in good faith, made a 

reasonable effort to comply with the decree, and should be relieved of the undertaking 

under Rule 60(b). 

Rufo, 502 U.S. at 385. 

 In this case, the parties did not sit down and reach an agreement that resulted in a 

consent decree related to night hunting.  They litigated the issue of night hunting, and the 

Court issued its judgment.  What the Tribes knew, should have known, should have 

anticipated or did not anticipate is not relevant to a judgment that does not incorporate a 

consent decree.  The Tribes must show a significant change in facts based on facts.  

Since they cannot prove significantly changed circumstances make continued 

enforcement of Wisconsin's law prohibiting nighttime deer hunting inequitable, their 

motion must be denied. 
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ARGUMENT 

I. THE TRIBES' EVIDENCE WILL NOT PROVE THE REQUISITE 

SIGNIFICANT CHANGE IN CIRCUMSTANCES RENDERING 

INEQUITABLE WISCONSIN'S CONTINUED ENFORCEMENT 

OF THE PROHIBITION ON NIGHTTIME DEER HUNTING. 

 

In this section of the brief the State will describe, by subject, evidence they 

anticipate the Tribes may offer on various subjects which the Tribes have alleged to be 

"significant changes" entitling them to seek amendment of the judgment.  Under each 

such issue heading the State also will describe in general terms the evidence it may offer 

in response and address any significant evidentiary issues it believes are likely to arise 

with respect to that subject. In the final subsection of this part, the State will describe 

evidence it will offer relating to a broader consideration of the equities of the matter 

which they contend underscores why the Tribes' motion should be denied. 

A. The nighttime shooting of deer causing nuisance or 

agricultural damage. 

The Tribes apparently intend to offer a substantial body of evidence, in the form 

of testimony and exhibits, relating to their contention that government authorization of 

nighttime shooting of deer for purposes of controlling nuisance situations (e.g., over-

browsing in parks or natural areas, reducing deer-automobile collisions, potential crash 

problems at airports, etc.) or minimizing agricultural damage was "rare or nonexistent" 

in Wisconsin or anywhere else in this country at the time of the Deer Trial but is now 

"commonplace." See, e.g., the filed expert report of Chris D. McGeshick, Dkt. 301, at pp. 

2-3. In apparent support of that contention and Mr. McGeshick's planned expert 
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testimony, the Tribes have complied and marked as exhibits many documents bearing on 

the present-day night shooting laws of approximately a dozen other states and Canadian 

provinces.   

The State plans to offer testimony
10

 and exhibits
11

 describing the State's 

longstanding statues, practices and programs, predating the Deer Trial by decades, which 

authorized the nighttime shooting of deer for purposes of controlling nuisance situations 

or reducing agricultural damage, the point being that the continued existence of such 

programs cannot constitute a significant change in factual conditions warranting revision 

to this Court's final judgment, as required by Rufo. The evidence to be introduced at this 

trial and the prior record in this case will also show, as this Court has previously 

observed, that at the time of the Deer Trial the Tribes were well aware of nighttime 

"sharpshooting" techniques
12

 that might have been included in the Tribes 1989 deer 

shining plan but were not: "As with summer hunting, Tribes suggest that shining could 

be safe under certain conditions, such as in a baited, preselected location with the hunter 

                                                 
10

 Summarized in some detail in the "States Brief in Opposition to Tribes' Motion for Relief from 

Judgment" at pages 8 to 12, in the Defendants' Proposed Findings of Fact.  
11

 Including Governor Earl's April 29, 1986 message to the legislature when he vetoed an enactment 

requiring DNR to issue permits authorizing farmers to shine and shoot deer causing damage to their 

crops. In his veto message, several years before the Deer Trial, the Governor noted DNR's continuing 

authority to shine and shoot deer at night.  Contrary to anticipated arguments by the Tribes that appear 

to confuse shining and shooting, night shooting under damage permits was not limited by law until 

1987.  There were some changes in law and DNR policy that allowed and disallowed night shooting 

under deer damage permits between 1987 and 1989, but since August 9, 1989 the statutes have 

separately treated agricultural damage permits and nuisance shooting permits.    Since that time, 

shooting hours for agricultural damage permits have been limited by statute and rule, but the statutes 

and rules do not set time or hour restrictions for nuisance permits.    DNR continues to issue nuisance 

permits that conditionally allow night shooting (but not shining) to government entities and non-profits 

who employ sharpshooters to shoot deer from elevated stands over bait. 
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in a tree stand or other elevated location." LCO VII, 740 F. Supp. at 1423. To similar 

effect, the Court stated on the last day of the Deer Trial when it granted the States' 

motion to strike tribal testimony suggesting various safety improvements which might be 

made to their deer shining proposal:  

I don't think that it was contemplated by the parties that it would be my job to make up new 

regulations that sort of came in in the middle someplace. That the idea was that the state would 

propose its regulations and the tribes would propose and promulgate their resolutions, and I 

would consider whether those proposed by the tribe made the state's concerns about 

preservation of the species and the safety of the human population. I didn't contemplate that I 

was supposed to say, well, the state's is too broad, but the tribes' doesn't go far enough, so if the 

tribes add something over here, that might be okay. I thought I was to decide whether the tribes 

had considered all of the problems that they needed to consider that were necessary to preserve 

the species and to protect humans, so I share Mr. Dosch's concern that to proceed in this manner 

makes it difficult for everybody. It's not as if you haven't had a lot of opportunity to think about 

these things and to know exactly the nature of the state's objections to the Off-Reservation Code 

before it was started on Monday morning. 

 

Original Dkt. # 1126, Trial Transcript Volume 4 at pp. 122-123. The fact that the Tribes 

could have proposed the restrictive "sharpshooting" kind of regulatory scheme now 

being presented in the 2013 "Revised Regulations" at the time the Deer Trial but chose 

not to do so clearly suggests that the pending motion to amend the judgment might 

accurately be viewed as the Tribes' attempt at "a second opportunity … to make its 

strongest case, to rehash arguments, or to dress up arguments that previously failed" 

within the meaning of Kustom Signals.  For that reason alone, the motion should be 

denied.  

The State believes that there is a significant evidentiary issue relating to this 

subject which the Court should consider. It is significant for reasons including the fact 

                                                                                                                                                            
12

 Hunting from an elevated position to provide a safe backstop, hunting over bait to ensure a safe line of 

fire and backstop, limiting the range of night shots, etc.  
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that the Court's handling of it may substantially affect the length of the trial. It concerns 

the admissibility of certain opinion and documentary evidence the Tribes apparently plan 

to offer through the testimony of Chris D. McGeshick, whom they have identified as an 

expert witness. The State contends that Mr. McGeshick's opinions on the subject of 

"significant changes" in the night hunting laws other states, and the exhibits which might 

be submitted offered in support of those opinions, should be deemed inadmissible for a 

list of reasons, including all that follow:  

1. Testimony about the deer shooting opportunities provided under the 

laws of other jurisdictions is the offering a legal opinion. The rule prohibiting 

experts from providing their legal opinions or conclusions, however, is "so well-

established that it is often deemed a basic premise or assumption of evidence law 

- a kind of axiomatic principle." Good Shepherd Manor Found., Inc. v. City of 

Momence, 323 F.3d 557, 564 (7th Cir. 2003) Thomas E. Baker, The Inpropriety of 

Expert Witness Testimony on the Law, 40 U. Kan. L. Rev. 325, 352 (1992). 

(affirming district court's ruling that law professor couldn't testify to conclusions 

that city's actions violated Fair Housing Amendments Act). 

 

2. The questions of what the law may be in another jurisdiction and 

whether it has changed significantly since 1991, are irrelevant to the central 

question here of whether it is inequitable to continue to enforce Wisconsin's 

prohibition against nighttime deer hunting against the Tribes and all other persons 

who may hunt deer in this state. This motion should not be evaluated employing 

some sort of "search for the bottom" or a "least common denominator" – to the 

effect that if the Tribes can point to any jurisdiction anywhere which provides 

lesser or no protection to its citizens from the dangers of night hunting, the Tribes 

should be entitled to engage in such activities here.   

 

3. There appears to be a fundamental lack of foundation (and thus 

relevance) for any testimony that the law in other states has "significantly 

changed" since the Deer Trial. Mr. McGeshick's expert report, his deposition 

testimony, and the marked exhibits all relate at most
13

 only to what the law in 

                                                 
13

 Many of the documents this witness has pointed to as bases for these opinions are double hearsay 

email communications between clinical program law students and third parties in other jurisdictions 

which should be deemed inadmissible.  
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those states or provinces is now, and not what the laws there were at the time of 

the Deer Trial. They are not probative on the question of whether the laws in those 

other jurisdictions have changed, significantly or otherwise since 1991. In the 

absence of proof of a significant change, such evidence is irrelevant for this 

reason too.  

 

4. Evidence of how governments deal with "problem deer"
14

 on farms, 

in nature preserves, along highways or at airports is irrelevant to how hunting of 

"non-problem" deer on public lands by the general or tribal populations ought to 

be regulated for purposes of protecting public safety, and is not probative of the 

equities of maintaining a general prohibition on nighttime deer hunting. Similarly, 

the manner in which states (like Wisconsin or Illinois) may have dealt with the 

crisis of the chronic wasting disease outbreak is not relevant to how to regulate 

night hunting by a general public or the fairness of prohibiting the general public 

or tribal members from engaging in nighttime hunting of deer.  

 

5. Even if expert testimony on an issue of law were admissible, the 

evidence will not support a determination under Federal Rules of Evidence 702 

that this witness is an expert with respect to legal matters generally or the laws of 

other jurisdictions in particular.  While Mr. McGeshick may be a very intelligent 

person and a fine tribal leader, he is not a legal expert. The evidence will show he 

has no prior specialized training or experience in the law generally or legal 

research in particular and that the methodology used to develop opinions on the 

law in these other jurisdictions (email surveys conducted by law students under 

the direction of a third person, not the witness, and Internet Google searches 

conducted by Mr. McGeshick) would not appear to be the "product of reliable 

principles and methods" for conducting legal research within the meaning of 

FRE 702(c).  It also shows his opinions are not based on sufficient data with the 

meaning of FRE 702(b). The States believe the testimony at trial will establish 

that Mr. McGeshick acted more as a client of lawyers than as a legal research 

expert, in that he accumulated much of the information upon which his report and 

opinions are based by telling the lawyers and law students what he wanted to 

know and then, leaving these others to fashion their own means of investigation, 

reviewing what they later provided him. And finally, if Mr. McGeshick is seen not 

to be an expert on the law within the meaning of FRE 702, and since it seems 

unlikely that any properly qualified legal expert would rely on such materials, the 

                                                 
14

 The testimony will establish that when the Tribes' agents (law students in plaintiff counsel's clinical 

program) surveyed other states this spring, they asked whether those states authorized night shooting of 

"problem deer." They did not inquire whether the states had deer hunting seasons open to the public in a 

manner analogous to the tribal proposal to authorize their members to hunt "non-problem" deer at night 

on public lands.  
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hearsay email strings
15

 and Internet Google searches upon which he relied as 

support for his legal opinions cannot, under FRE 703,
16

 provide a proper basis for 

his testimony. Thus, to the extent Mr. McGeshick's opinions are based on them the 

opinions should be deemed inadmissible or stricken.   

B. The nighttime shooting of deer for purposes of studying and 

then controlling an outbreak of Chronic Wasting Disease 

(CWD). 

The State anticipates that the Tribes will offer extensive evidence on the subject 

of the DNR's efforts during 2002-2007 to shoot deer at night CWD in disease outbreak 

or "spark" areas of southern Wisconsin by which the DNR first tried to ascertain the 

extent of the infection and then tried to contain its spread. The State understands the 

Tribes will contend that the circumstances of that activity are relevant to both of the Rule 

60(b) showings they must make to be entitled to relief.
17

 Their initial burden is to 

demonstrate that the 5-year long shooting effort – which ended more than 6 years ago - 

amounts to a significantly changed circumstance which makes it inequitable not to allow 

them to shoot deer at night on all of the public lands in the ceded territory in the northern 

                                                 
15

 Those between Attorney Routel's clinical program law students and persons in other states. 
16

 That rule reads:  

RULE 703. BASES OF AN EXPERT'S OPINION TESTIMONY 

An expert may base an opinion on facts or data in the case that the expert has been made aware 

of or personally observed. If experts in the particular field would reasonably rely on those kinds 

of facts or data in forming an opinion on the subject, they need not be admissible for the opinion 

to be admitted. But if the facts or data would otherwise be inadmissible, the proponent of the 

opinion may disclose them to the jury only if their probative value in helping the jury evaluate 

the opinion substantially outweighs their prejudicial effect. 
17

 The State understands that, with respect to the second Rule 60(b) showing the Tribes must make, the 

Tribes will try to prove the adequacy of their Revised Regulations for protecting public safety by 

demonstrating that the Revised Regulations are even more protective than the DNR's CWD policies 

upon which they are based, in part, and that the Revised Regulations will minimize or eliminate 

examples of questionable shooting practices Tribes found in some of the thousands of CWD daily 

shooting logs produced in the 5 years of controlled CWD shooting by DNR officials. 
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third of the state from this year forward. Although the State's evidence on the 

development and evolution of its efforts to address this disease outbreak will be 

addressed in testimony at trial, the gist of that testimony as it relates to the threshold 

"significant change" issue is that DNR's CWD shooting activities were not some new 

approach to dealing with problem deer, but a continuation of the practices long used for 

dealing with problem animals in the context of nuisance animal control or agricultural 

damage, where night shooting was sometimes authorized as a control method. As such, 

the CWD shooting efforts cannot constitute a significant factual change that makes 

application of the judgment "prospectively . . . no longer equitable." Fed. R. Civ. P. 

60(b)(5). 

In any event, Rule 60(b) motions must be made "within a reasonable time." 

Fed. R. Civ. P. 60(c)(1). While the rules define a reasonable time for motions under 

Rules 60(b)(1) to (3) to be within a year after entry of judgment (id.), courts evaluating 

the reasonableness of motions under Rules (60)(b)(4) to (6) consider both "prejudice to 

the party opposing the motion, . . . and more importantly the basis for the moving party's 

delay. Matter of Whitney-Forbes, Inc., 770 F.2d 692, 697-98 (7th Cir. 1985)(citations 

omitted). A movant must demonstrate it was diligent in seeking the relief requested, and 

that it acted in a timely fashion. Williams v. Hatcher, 890 F.2d 993, 996 (7th Cir. 1989). 

Even if Wisconsin's CWD eradication sharpshooting somehow did constitute a changed 

factual circumstance that renders continual enforcement of this Court's final judgment 

inequitable, the Tribes must prove their diligence in seeking relief on this basis and how, 
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if it was "inequitable" for Wisconsin to prohibit nighttime deer hunting for the public and 

Tribes while the agency was engaged in CWD night shooting, it is unfair to prohibit 

night hunting now, six years after CWD shooting has ended. In any event, this temporary, 

isolated, highly controlled shooting program, prompted by a surprising outbreak of 

disease, would not seem to be a "significant change" warranting the permanent 

establishment of tribal nighttime deer hunting throughout all of the public lands in the 

ceded territory of Wisconsin. 

C. The 2012 night wolf hunting season in Wisconsin.  

The Tribes have contended that the Wisconsin legislature's 2012 legalization of 

nighttime wolf hunting constitutes a significantly changed circumstance making 

continued enforcement of the prohibition on nighttime deer hunting inequitable.
18

 The 

Court heard testimony on this issue in the December 2012 proceedings on the parties' 

cross motions, and it appears very likely the Tribes may again offer evidence to the effect 

that similar caliber firearms are used in hunting wolves and deer, both animals are hunted 

in similar habitats, etc. Since the hearing last December, however, the Wisconsin 

legislature has repealed the statute which authorized nighttime wolf hunting. It did so at 

the specific request of the Wisconsin Governor, whose budget bill recommendations 

expressed his  concern for public safety if it were not repealed.  Thus whatever 

"changes" that season of night hunting might have brought about - significant or 

                                                 
18

 The State anticipates that the Tribes may also offer evidence of the comparative safety of the Revised 

Regulations and those regulating Wisconsin's one and only, three week-long night wolf hunting season, 

in support of their burden to prove the second requirement of Rule 60(b).  
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otherwise – have ended, and so has any impact it might have had on balancing the 

equities of continuing Wisconsin's prohibition on nighttime deer hunting. 

In any event, the State's witnesses are expected to testify that Wisconsin's wolf 

hunting law provided for very limited night hunting in 2012 only. The law had 

authorized people who had obtained licenses to hunt deer at night after November 26 in 

areas still open to wolf hunting if those hunters shot from a stationary position over bait 

or using calling techniques. As addressed during testimony last December, two zones of 

the six wolf hunting zones were closed before November 26, so nobody was ever 

allowed to hunt a wolf at night in those zones, and witnesses will testify that all zones 

were closed by December 23, 2012. In Wisconsin's sole nighttime wolf hunting season, 

night hunting was allowed for less than a month, only in 2/3 of the zones, and only one 

or two wolves were shot by a hunter at night, outside of normal hunting hours.  This too 

would not seem to be a "significant change" warranting the permanent establishment of 

tribal deer hunting at night throughout all of the public lands in the northern third of this 

state. 

D. Tribal night hunting in Minnesota and Michigan 

The Tribes have contended and apparently intend to offer evidence that since the 

Deer Trial the Mille Lacs Band of Chippewa Tribes in Minnesota and the Keweenaw 

Bay Band of Chippewa in the Upper Peninsula have both obtained rights to shoot deer at 

night in off-reservation areas of those states, and that these developments are "significant 

changes" rending continued enforcement of Wisconsin's prohibition on nighttime deer 
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hunting inequitable. The State believe such evidence to be irrelevant for several reasons. 

 In the first place, as mentioned with respect to Mr. McGeshick's proposed expert 

opinion testimony, the questions of what the law may be in another jurisdiction and 

whether it has changed significantly since 1989, are irrelevant to the central question 

here of whether it is inequitable to continue to enforce Wisconsin's prohibition against 

nighttime deer hunting against tribal members and all other persons who may hunt deer 

in this state. Second, nothing in the Mille Lacs Band of Chippewa Indians v. State of 

Minn., 952 F. Supp. 1362 (D. Minn. 1997) decision suggests that the district court even 

considered whether Minnesota's night hunting prohibition was necessary for safety 

purposes. Mille Lacs Band of Chippewa Indians 952 F. Supp. at 1368, 1380.  Thus, this 

case cannot serve as some sort of "significant change" in the form of new legal precedent 

for a treaty right to hunt deer at night in derogation of this Court's prior rulings. Third, 

since Rule 60(b)(5) motions must be brought within a reasonable time, the 16 year delay 

since Mille Lacs was decided before this motion was filed is not reasonable. Related to 

the question of timeliness is the fact that at the 1989 Deer Trial, the Tribes belatedly 

suggested a regulatory scheme – hunting from elevated stands, over bait, etc. - like the 

one adopted by the Mille Lacs Band. That too shows that the accepted Mille Lacs plan is 

not a new or changed factual circumstance that could render continued enforcement of 

the final judgment in Wisconsin inequitable, as required by Rule 60(b)(5). And finally, 

evidence relating to the Mille Lacs nighttime deer hunting plan is irrelevant because, as 

the Tribes' witnesses will testify, the safety regulations there are so unattractive that no 
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tribal member has ever even attempted to night hunt under their authority and the 

Wisconsin Tribes do not want a regulatory scheme like it.
19

  

The State anticipates the Tribes will also offer evidence that the Keweenaw Bay 

Indian Community (KBIC) has adopted a tribal code that authorizes night hunting in 

support of their contention that there has been a significant change of circumstances 

since the Deer Trial. The State responds that, as with respect to Mille Lacs, even if the 

KBIC Code does allow off-reservation night hunting by tribal members, this is not a 

legally significant change that is relevant to this case, and should not be admitted. If 

evidence on this general subject is accepted, however, the State expects there will be no 

evidence that establishes any court has ordered the State of Michigan to refrain from 

prosecuting members of KBIC for alleged violations of state hunting regulations, or that 

the State of Michigan has agreed to refrain from prosecuting KBIC members for state 

law violations on non-Tribal lands. 

E. Evidence the State will offer on the subject of why it would 

be inequitable to amend the judgment to eliminate the 

prohibition on nighttime deer hunting.  

A consideration of the equities associated with any of the alleged "significantly 

changed" circumstances identified by the Tribes should result in the denial of their 

motion for failure to meet the first prong of the Rufo test. But as the State has argued 

                                                 
19

 The evidence at trial is expected to show that the Mille Lacs regulations require the use of lights, 

shooting over bait, shooting only from tree stands at least 10 feet off the ground and within 17 yards of 

the bait pile, and advanced notification of appropriate state and federal officials as well as nearby 

landowners. The Wisconsin Tribes' proposed regulations do not require shooting from tree stands, the 

use of bait, shooting at targets only within 17 yards, or notifying neighboring landowners. 
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before,
20

 a wider look at the broader context and history of this case also helps 

demonstrate why the Tribes' motion must be denied and why this case must remain 

closed. 

The evidence will show that on May 20, 1991, the parties filed simultaneous press 

releases announcing that neither side would appeal the final judgment entered in this 

case. Both sides acknowledged that they had prevailed on issues that were important to 

them, but also that they had lost on issues that mattered to them.  In the statement that he 

issued with his press release, then-Attorney General James Doyle noted that this case had 

been in court for nearly 17 years, that the case had been fully litigated, and that it was 

time to move forward. His press release identified seven rulings in favor of the State that 

would be jeopardized in any appeal, notably including the ruling that the State may 

enforce its deer shining prohibition. In their press release and statement, the Chairmen of 

the six plaintiff Tribes celebrated the Court's confirmation of their treaty rights to hunt, 

fish and gather, secured for generations to come, but they went on to note that they "have 

this day foregone their right to further appeal and dispute adverse rulings in the case …." 

They did so "as a gesture of peace and friendship towards the people of Wisconsin . . ."  

If the Tribes successfully move to reopen this Court's final judgment to re-litigate 

night deer hunting and are given a right to hunt deer at night, the people of this state will 

clearly have lost one of the benefits of the bargain they thought they had struck when 

                                                 
20

 Defendants' Brief in Opposition to Plaintiffs' Motion for Relief from Judgment. Dkt. #284. 
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their leaders entered into the 1991 "no appeal" agreement. The State submits it would not 

be equitable to them to take that benefit away under these circumstances.  

II. THE TRIBES CANNOT SHOW THAT THEIR PROPOSED 

CHANGE TO THE COURT'S FINAL JUDGMENT IS SUITABLY 

TAILORED TO THE CHANGED CIRCUMSTANCES AND 

ADEQUATE TO PROTECT PUBLIC SAFETY. 

In this section of the brief the State will describe, by subject, evidence it 

anticipates the Tribes may offer in support of various arguments that the Revised 

Regulations are suitably tailored to any demonstrated "significantly changed 

circumstances," thereby entitling them to amendment of the judgment. Of course, as just 

argued, the State contends that the Tribes will not and cannot prove the existence of any 

"significantly changed circumstances" rendering the continued enforcement of the night 

hunting prohibition inequitable and that the Court's analysis of the Tribes' claimed 

entitlement to an amended judgment under Rul60(b) should end there.  

Assuming, however, that the Court may wish to receive evidence on the second 

Rule 60(b) step even if it has not first decided the threshold issue, the Tribes must 

demonstrate that the proposed Revised Regulations "adequately address legitimate state 

concerns in the areas of … public health and safety."
21

 The State assumes the Tribes will 

attempt to make that demonstration using various lines of evidence. For their part, the 

State will offer testimony describing various safety deficiencies it sees in the Revised 

Regulations. Both of these categories of anticipated evidence will be discussed under 

                                                 
21

 Lac Courte Oreilles Band of Indians v. Wisconsin, 668 F.Supp. 1233 (W.D.Wis. 1987) ("LCO IV"). 
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separate issue headings below. Where the State anticipates an evidentiary issue to arise 

with respect to one of these particular subjects, it will be addressed under that heading.  

A. A comparison of the Revised Regulations to State authorized 

night shooting for CWD study and control.  

The State anticipates that the Tribes will offer testimony about the development of 

the Revised Regulations, to the effect that while the tribal regulations are based primarily 

on the DNR's CWD night shooting protocols, the Tribes have adopted some different or 

additional measures that make them better than the DNR's for protecting public safety. 

Based on the prominence of the subject in pretrial discovery and in the Tribes' marked 

exhibits, the State also anticipates the Tribes will offer documentary evidence of 

instances when DNR's CWD shooters engaged in activities the Tribes' safety experts may 

question as unsafe.   

For its part the State may offer evidence describing the evolution of the shooting 

protocols associated with the State's CWD deer sampling and eradication efforts, from 

the early months of 2002, when the presence of the disease was first confirmed and DNR 

urgently needed to obtain samples of deer to determine the extent of the outbreak, to 

subsequent years when deer were shot as part of an eradication effort to reduce deer 

populations in areas where the disease was known to exist. The witnesses will testify that 

CWD shooting was never done by or offered to the general public, but instead was 

performed almost exclusively by DNR and other governmental employees
22

 who acted 

                                                 
22

 In the earliest stages of CWD shooting some landowners with suspected populations of infected deer 

were issued Scientific Collectors permits to shoot deer on their land, but never at night. 
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under the direction of and were accountable to superiors managing the CWD shooting.  

They may describe other respects in which the DNR's CWD shooting is distinguishable 

from the night hunting program the Tribes would establish. They may also address the 

fact of and reasons for the March 2007 termination of DNR's CWD night shooting.     

B. A comparison of the Revised Regulations to State authorized night 

Wolf Hunting. 

The State anticipates that the Tribes may also offer testimony that they modeled 

the Tribal nighttime deer hunting regulations in part upon the regulatory program the 

State established for the 2012 night wolf hunting season, and that the Revised 

Regulations they proposed in the spring of 2013 even improve upon the State's in various 

safety-related respects. The State's witnesses may testify about the ways in which state 

wolf hunting laws mitigated some of the safety risks of an inherently dangerous activity 

through measures such as those requiring the use of a stationary position, the use of 

either a call or a bait to draw the animal to a specific location, and the establishment of  a 

delayed start to the night hunting season (after the state's 9-day deer gun season) so as to 

avoid user conflicts and to increase the chance of having snow on the ground, a factor 

which greatly enhances nighttime visibility.  They will testify that all of these measures 

reduce the likelihood that a wolf hunter will shoot a firearm at night without being 

certain of what lies beyond their target.  Witnesses will point out that only the first item 

on this list – the "stationary hunter" provision – is included in the Tribes' Revised 

Regulations. 

Case: 3:74-cv-00313-bbc   Document #: 337   Filed: 07/17/13   Page 22 of 31



- 23 - 

C. The Safety Deficiencies of the Revised Regulations 

1. Inadequacy of the backstop provision of the Revised 

Regulations (tree lines) 

This Court concluded in the Deer Trial that nighttime hunting of deer: 

with high caliber weapons poses significant risks. Hunters cannot see beyond their 

targets to know whether a campsite or home is nearby or whether there are people in the 

area. Yet the force and range of their ammunition or arrows is such that people or 

objects far away from the hunter can be killed or badly hurt. To release a high caliber 

bullet or an arrow capable of killing a deer without knowing exactly what is behind the 

intended target is an obvious violation of the most basic hunting rules. 

 

LCO VII, 740 F. Supp. at 1423 (W.D. Wis. 1990). 

The Revised Regulations define an "Adequate Backstop" for purposes of 

nighttime deer night hunting as "a condition upon which a hunter should know that their 

discharged bullets will fall harmless."
23

 Tribal shooting plans for night shooting from 

other than an elevated stationary position (such as a tree stand) require "clearly mark … 

the adequate backstop."
24

 The State will present expert opinion testimony to the effect 

that the "fall harmless" standard for backstops is inadequate for protection of public 

safety, and instead will suggest that any safe backstop must include features like soil that 

will stop a bullet, and should preclude the use of tree lines as a backstop for nighttime 

hunting. The State understands that that the Tribes' experts may testify that they have no 

quarrel with the State's notion of what constitutes a truly adequate backstop, but will 

contend that no such requirement need appear in the tribal codes, as the matter can be 

                                                 
23

 Dkt. #278-2 at sec. 6.01. 
24

 Ibid. at sec. 6.20(5)(a). 
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adequately dealt with in training or in each Tribe's consideration of whether or not to 

approve a proposed shooting plan. This does not adequately protect public safety. 

2. The Proposed November 1
st
 starting date for nighttime deer 

hunting.  

a. The safety issues described. 

State witnesses will testify that starting the tribal night hunting season before the 

State's general 9-day gun deer hunting season (meaning November 1 instead of on or 

about December 1) raises many safety concerns. Fewer people are in the public forests in 

December than in November, for reasons including the fact that November is the peak 

time for archery hunting of deer in Wisconsin (because deer are then in rut and unusually 

active) and because by December fewer people engage in hiking or camping. There is a 

greater likelihood of snow cover in the ceded territory in December than in November, 

which provides for much greater nighttime visibility and facilitates the identification of 

the hunter's target. The record in this case from the 1989 Deer Trial shows that 

GLIFWC's chief warden in fact recommended adoption of a one-month long, December 

night deer hunt for such reasons.
25

 The State also anticipates presenting evidence that 

when GLIFWC surveyed tribal hunters in 1984 about when they preferred to hunt, 

approximately 20 percent responded that they preferred to hunt in the month of January.  

                                                 
25

 See Original Dkt. #1124 and Exhibit 551 from that trial (excerpts of which have been marked as 

States' exhibit 633 for this hearing). 
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b. The evidentiary problem with the Tribes' proposed 

anthropological testimony 

The Tribes have opposed the State's criticism that their night hunting season starts 

too early for public safety and they have resisted deferring the start of the night hunting 

season until December or later for reasons that involve an alleged cultural taboo against 

hunting deer in January. The State understands the Tribes will contend that if they were 

to delay the start of their night hunting season until December and yet end it by January 

the season would be unacceptably short. The State presumes this is the reason why the 

Tribes propose to introduce opinion evidence to the effect that "the Ojibwe people stop 

hunting deer when winter arrives."
26

 The State, however, believes such evidence should 

be rejected and deemed inadmissible primarily
27

 because the subject is foreclosed by 

prior rulings of this court in Phase I of these proceedings, and in any event such 

testimony appears irrelevant to either step of the Court's analysis of the 60(b) motion.  

As Judge Doyle described the procedural plan for this case following remand 

from the Seventh Circuit Court of Appeals:  

The mandate of the court of appeals is to consider the permissible scope of state 

regulation of Tribes' exercise of their treaty-based, off-reservation usufructuary rights in 

the ceded territory. Following LCO I the parties and I agreed that the trial on the merits 

would proceed in two phases. Phase I would determine what activities the tribes were 

engaged in at the time of the treaties, what their usufructuary rights are today, and 

whether there is a basis for any state regulation of those rights. If it were to be 

determined that there is a basis for some regulation, phase II would determine the nature 

and extent of that regulation. Phase I has been spoken of by counsel and the court as the 

declaratory phase, phase II, the regulatory phase 

On January 13, 1984, Tribes submitted their Proposed Schedule of Further Proceedings, 

                                                 
26

 See the report entitled "Anishinaabe Cultural Concepts Pertinent to Deer Hunting," by Dr. Heidi Stark 

and Jason Schlender, field as Dkt. #297 at pp.  2, 30, 31 ("General prohibition on hunting during the 

wintertime …") and 37 "the Ojibwe people stop hunting deer when winter arrives." 
27

 States also reserve their right to challenge the foundations for these opinions. 
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outlining the issues they believed must be decided in phase I: 

(1) a delineation of the types of activities which tribal members may undertake 

under the treaties at issue; 

(2) a determination of the uses to which tribal members may put the natural 

resources subject to the treaty right; 

(3) a declaration of the boundaries within which these activities may occur; 

(4) an allocation of the natural resource base between tribal members and 

nonmembers; and 

(5) a determination of the state's authority to regulate treaty-based usufructuary 

rights. 

On November 13, 1984, I directed that in phase I of the trial I would decide the issues 

Tribes proposed on January 13, 1984. … … 

The trial on the merits of phase I commenced on December 9, 1985. My findings of fact 

and conclusions of law below are based on the evidence presented in phase I. I 

emphasize that no attempt is made now to discuss the extent to which the state may 

regulate Tribes' exercise of their off-reservation usufructuary activities. That 

determination awaits phase II. 

Pursuant to Fed.R.Civ.P. 52(a), I find as fact those matters set forth in the following 

section of this opinion, under the heading "FACTS." 

Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. State of Wis., 653 F. 

Supp. 1420, 1423-24 (W.D. Wis. 1987)("LCO III") (emphasis added). Judge Doyle's 

LCO III factual findings on the subject of "the types of activities which tribal members 

may undertake under the treaties at issue" included the following:  

The Lake Superior Chippewa developed two different types of adaptations to the natural 

resources around them: the lakeshore and the interior. The lakeshore adaptation was 

centered around fishing, particularly whitefish and lake trout fishing, but the lakeshore 

bands also relied on hunting moose, deer, bear, and other animals. Like the interior 

bands, they collected sap from sugar maple trees for syrup. They maintained small 

gardens along the lakeshore. 

The interior adaptation was centered around small summer villages on the shores of 

inland lakes. During the summer months, the interior bands maintained small gardens, 

hunted, and gathered. In late summer and early fall they harvested wild rice for a winter 

food source. The interior bands scattered during the winter months to hunt; in the spring 

they congregated again at the sugaring places. 

 

LCO III, 653 F. Supp. at 1424 (emphasis added). He also found that:  
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Resources Used 

As of 1837 and 1842, the Chippewa exploited virtually every resource in the 

ceded territory. Among the mammals the Chippewa hunted at treaty time were white-

tailed deer … 

LCO III, 653 F. Supp. at 1426, and that:  

The most important game for the Chippewa was the white-tailed deer. 

 

Harvest Methods 

Deer were hunted by the Chippewa by shooting with firearms and bows and 

arrows, stalking, herding along fences, calling, baiting, shining, and snaring. They were 

hunted from boats and on land. … 

LCO III, 653 F. Supp. at 1428 (emphasis added). Thus, in the "declaratory" first phase of 

this case, based on the Tribes' evidence, Judge Doyle long ago found that the Tribes not 

only hunted in the winter but that white-tailed deer was the most important game they 

hunted. The Tribes have not sought to reopen the Phase I proceedings in this case, nor 

even suggested any basis for revisiting the Court's findings on these anthropological 

issues. While the evidence the Tribes introduced at the 1985 trial about their winter time 

hunting practices - upon which Judge Doyle based the quoted findings - may be 

inconvenient for the Tribes' present purposes, they should not be allowed now to reopen 

the court's fundamental and unchallenged determinations. The Tribes should be deemed 

bound by the case they made in the 1985trial and the court's findings on it in LCO III. 

The Tribes' proposed testimony to the contrary on this subject should be rejected as 

irrelevant to the pending Rule 60(b) motion, as they are bound by the Court's earlier 

findings on this subject.  
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3. Lack of notification to authorities, neighboring 

property owners and the public.  

The Tribal nighttime deer hunting plan would not require tribal hunters (or their 

tribal conservation departments) to provide any prior notice of their planned night 

hunting to the public or to neighboring property owners other than as provided by section 

6.02(8):  

 (8) Once a permit pursuant to subs. (1) has been issued, the tribal conservation 

department shall at a minimum provide for the advance notification of appropriate 

federal, state and local officials. 

 

Thus, if a tribal conservation department issued a night hunting permit in August and 

notified the unspecified "appropriate federal, state and local official" the same day, no 

one – not other government officials, not citizens who may wish to use the public lands 

early or late on the day of night hunting, and not private landowners residing near the 

approved shooting site - would be given any notice that on any particular night after the 

following November 1
st
, or on many such nights, there might be high-caliber firearms 

shooting going on in the area. Neither do the revised regulations require any kind of 

posting of public lands where nighttime shooting will be taking place to warn tribal or 

non-tribal users of the forests – hunters, skiers, campers or hikers – that they risk 

walking or skiing into a dangerous situation. State witnesses will testify that this 

notification scheme is unnecessarily unsafe and inadequate to protect public safety. The 

State understands that the Tribes' witnesses may testify that the tribes resist providing any 

more detailed or timely notification of their nighttime hunting activities because they 

fear doing so might facilitate harassment of tribal hunters. But Wisconsin has laws that 
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prohibit harassment of people engaging in activiety associated with lawful hunting, 

fishing or trapping.  See Wis. Stat. § 29.083. 

4. No requirement that hunters wear blaze orange. 

The Revised Regulations do not require tribal hunters to wear blaze orange 

clothing which might distinguish them as persons engaged in hunting deer with high-

caliber firearms. State witnesses will testify about the benefits for public safety that such 

a requirement would provide. The State understands that the Tribes' witnesses may again 

testify that the Tribes resist this because of fears that blaze orange clothing might invite 

the harassment of tribal hunters despite the existence of anti-harassment laws.  

5. Inadequate pre-scouting of sites. 

The Revised Regulations do not require a hunter to visit and scout the night 

hunting site during daylight more than once after Labor Day and before hunting, even 

thought the night hunting season does not open until in November. See the Revised 

Regulations at sec. 6.20(5)(a) and (5)(b). More specifically, the Revised Regulations do 

not require a hunter to visit the site where he or she plans to hunt during the day on the 

same day as night hunting would take place. State witnesses will testify about the 

dangers to public safety presented by night hunting on lands that a hunter may not have 

observed in daylight for days, weeks or months prior to hunting.  
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6. No requirement for spotters. 

The Revised Regulations would not require Tribal night hunters to have a spotter. 

State witnesses will testify about the benefits for public safety that such a requirement 

would provide.  

7. Tribal reliance on an unproven hunter training plan 

A State expert on hunting safety will testify that while the proposed tribal hunter 

safety course looks promising on paper, its adequacy for training tribal hunters to shoot 

safely at night cannot be evaluated until the course is actually offered, conducted and 

observed.  

CONCLUSION 

For the reasons set forth above, the State respectfully requests that the Tribes' Fed. 

R. Civ. P. 60(b)(5) motion for approval to engage in an unprecedented program of 

nighttime deer hunting be denied. The State asks that the Court's 1990 finding that 

hunting deer at night poses a "great danger . . . to public safety," LCO VII, 740 F. Supp. 

at 1423, be left intact and that the Final Judgment's authorization that the State may 

enforce Wisconsin's prohibition on deer nighttime deer hunting in the absence of an 

identical Tribal regulation be left undisturbed. Doing so will continue to protect all 

members of the public from this danger.  
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