
UNITED STATES DISTICT COURT 
DISTRICT OF MINNESOTA 

Sheryl Rae Lightfoot, 

Plaintiff, 
vs. 

Sally Jewell as Secretary ofthe 
Department of the Interior, or her 
Successor, United States Department 
of the Interior, United States, 
Shakopee Mdewakanton Sioux 
Community and Kenneth J o Thomas 

Defendants. 

Case No. 13-CV-2985 DWF/JJK 

DEFENDANT KENNETH JO THOMAS' 
MEMORANDUM OF LAW IN OPPOSITION 

TO PLAINTIFF'S AMENDED MOTION FOR 
TEMPORARY RESTRAINING ORDER 

Plaintiff Sheryl Rae Lightfoot has moved this Court for a temporary restraining 

order against the Shakopee Mdewakanton Sioux Community and Plaintiff Kenneth Jo 

Thomas under Federal Rule of Civil Procedure 65. Plaintiff Kenneth J o Thomas opposes 

that motion for the following reasons. 

First, there are procedural deficiencies in the Plaintiffs motion. As the Plaintiff 

indicates in her motion papers, there are currently three separate court proceedings going 

forward involving the marriage dissolution of Plaintiff Lightfoot and Defendant Thomas. 

The Plaintiff first commenced a marriage dissolution proceeding in the provincial court 

of British Columbia in Canada. Defendant Kenneth J o Thomas subsequently commenced 

a marriage dissolution proceeding in the tribal court of the Shakopee Mdewakanton Sioux 

(Dakota) Community where he is an enrolled member and where he contends the parties 

1 

CASE 0:13-cv-02985-DWF-JJK   Document 33   Filed 12/06/13   Page 1 of 8



have primarily resided throughout the years of their marriage. The Plaintiff subsequently 

filed a motion in this federal district court seeking an order preventing the tribal court 

from applying its own Domestic Relations Code to Defendant Thomas' marriage 

dissolution proceeding, and determination from this Court that the Tribal Court is 

without subject matter jurisdiction to hear the matters in the marriage dissolution 

proceeding. 

While Plaintiff Lightfoot could have commenced a marnage dissolution 

proceeding in the Minnesota state district court in Scott County, to date, she has not done 

that. Nor has she joined the Shakopee Mdewakanton Sioux Community as a party in the 

tribal court marriage dissolution proceeding. Nor has she named the Tribal Court itself as 

a party in this federal action. Yet, Plaintiff Lightfoot is asking this Court to direct a 

temporary restraining order against not only Defendant Kenneth Jo Thomas, but also the 

Community, and by implication, the tribal court itself. The request for a temporary 

restraining order is deficient as to these critically important procedural requirements. 

Second, the Plaintiff has failed to demonstrate pursuant to Rule 65 of the Federal 

Rules of Civil Procedure that "immediate and irreparable injury, loss, or damage" will 

result to her if the Court does not restrain Defendant Kenneth J o Thomas from 

proceeding with the motion that is currently scheduled to be heard before the Honorable 

John E. Jacobson, Judge of the Shakopee Mdewakanton Dakota Community Tribal Court 

on Tuesday, December 10, 2013, at 10:00 a.m. By way of background and basic 

domestic relations law, a situation where parties can commence a divorce action in more 

than one jurisdiction is not unusual. Indeed, many cases exist where the divorcing parties 
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reside in different states or countries or have homes and other assets in multiple states or 

countries, creating the common reality of multiple venues with possible concurrent 

jurisdiction. That is the situation that exists for these parties: there is at least an 

arguable factual and legal basis for their marriage dissolution entirely or in discrete parts 

to go forward in British Columbia, in Scott County District Court, or in the tribal court 

where Defendant Thomas commenced his action. It would be unusual in the extreme -

and the Plaintiff has provided no substantive legal authority for the proposition -- that a 

federal court has a jurisdictional basis to intervene in a mundane domestic relations 

jurisdictional dispute between multiple competent forums that would have a jurisdictional 

basis to hear the proceedings. 

The typical course of action for resolution of competing jurisdictional claims in a 

multi-forum divorce situation is for each jurisdiction that is asked to exercise jurisdiction 

to do its own multi~factored analysis to determine which court has the stronger basis to 

go forward and assert jurisdiction over all or some of the issues. It may be that either the 

provincial comi: in British Columbia or the tribal court conclude that they are in a 

position to hear all issues, or it may be that one court will decide it at best equipped to 

consider some but not all of the issues in dispute. Such determinations are now before 

both the provincial court of British Columbia and the tribal court for consideration. 

Absent compelling federal issues, a prudent court of action for this Court would be 

abstain at least until both the Canadian and the tribal courts have fully considered, 

evaluated, and ruled on these issues. 
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With regard to the provincial court proceedings in British Columbia, the parties 

have already extensively briefed the jurisdictional issue and appeared before a judicial 

officer on one occasion in that court to address jurisdictional issues. An order has been 

issued setting temporary support to be paid by Defendant Thomas to Plaintiff Lightfoot. 

The support order was opposed by Defendant Thomas, but the order was issued as a non

prejudicial condition of the court scheduling further proceedings on the jurisdictional 

motions. It is anticipated that those motions will be considered in an evidentiary hearing 

scheduled in February or March of 2014. A copy of that order issued by the provincial 

court in British Columbia -- which is the only order issued by that court to date -- 1s 

attached as Exhibit A. 

Because Defendant Thomas does not agree that the substantive law in British 

Columbia is fair and equitable, and because he believes that this family unit has stronger 

ties to the Shakopee Mdewakanton Dakota Community than to British Columbia, he 

commenced a divorce proceeding in that Community's tribal court. A copy of that 

Petition and the Plaintiff's Answer and Counter-petition are already on file with this 

Court. More than one month ago, Defendant Thomas scheduled a motion before the 

tribal court asking the tribal court to affirmatively assert and exercise subject matter and 

personal jurisdiction over the parties and all issues in this marriage dissolution 

proceeding. Despite having that notice, the Plaintiff has now waited to the eve of the 

motion hearing date to seek her now emergency temporary restraining order. 

The motion filed in tribal court by Defendant Thomas further provides that if the 

tribal court determines it has personal and subject matter jurisdiction over the parties and 
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issues, he has asked the tribal court to enter a temporary order addressing child support, 

custody, parenting time, and related issues. Obviously, if the tribal court determines it 

has jurisdiction and decides to address those temporary relief issues, the tribal court will 

then need to interact with the provincial court in British Columbia to address any 

conflicts with the temporary support order already issued by that court. That is the usual 

course of action in domestic relations proceedings that are simultaneously venued in 

more than one jurisdiction. This is not an unusual procedural posture for marriage 

dissolution litigants where there is possible concurrent jurisdiction, nor does it present 

either the tribal court, the Canadian court, nor these particular parties, with any 

immediate or irreparable injury, loss or damage. The tribal court issued a scheduling 

order in response to this motion filed by Defendant Thomas. A copy of that scheduling 

order is attached as Exhibit B. This is the only order that has thus far been issued by the 

tribal court. 

While Defendant Thomas has already responded to the substantive federal claims 

lodged by Plaintiff Lightfoot in this Court, he has also addressed similar issues raised by 

Plaintiff Lightfoot in tribal court in response to Defendant Thomas' motion. To give this 

Court a flavor of those responsive arguments, Defendant Thomas attaches his tribal court 

motion as Exhibit C. His affidavit in support of that motion, without the voluminous 

attachments filed with that affidavit, is attached at Exhibit D. Attached as Exhibit E is a 

responsive affidavit, again without attachments, that Defendant Thomas filed in response 

to Plaintiff Lightfoot's tribal court motion. Attached as Exhibit F is Defendant Thomas' 

first memorandum of law submitted in support of his tribal court motion. And finally, 
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attached as Exhibit G is the responsive memorandum of law that Defendant Thomas 

filed in response to the Plaintiffs tribal court motion. 

These documents illustrate not only that the matter is proceeding in the usual, 

orderly course of evaluation and consideration by the courts involved in the 

multijurisdictional marriage dissolution proceeding, but it also reflects the fact that the 

Plaintiff has failed to show any immediate and irreparable injury, loss or damage that 

will result if this Court declines to issue a temporary restraining order. 

As these pleadings demonstrate, Plaintiff Lightfoot has already availed herself of 

the opportunity to appear before the tribal court on Tuesday to contest Defendant 

Thomas' request that the tribal court exercise full and complete jurisdiction over both 

parties and all issues. She has the ability to ask the tribal court to stay its ruling on that 

matter in light of her action commenced in this federal district court and in light of the 

proceedings that have occurred in the provincial court in British Columbia. She would 

have the option to appeal a decision issued by the tribal court to that Community's court 

of appeals. Indeed, as is argued in the substantive pleadings filed in this federal court 

proceeding, Defendant Thomas believes that Plaintiff Lightfoot must exhaust her tribal 

court remedies before beginning a federal court proceeding and she must also explain 

how she plans to overcome the federal court's abstention doctrine whereby federal courts 

decline to become involved in domestic relations proceeding unless there is a substantial, 

independent and legitimate federal question presented, which Defendant Thomas believes 

there is not for all of the reasons as stated in his substantive submissions to this Court and 

as argued in the memoranda of law submitted to the tribal court. 
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The Plaintiff is also in a position to influence the provincial court in British 

Columbia to interact with the tribal court so that both courts can thoroughly consider the 

competing jurisdictional claims in an timely fashion. There is no need for this Court to 

enter into either the tribal or Canadian proceeding at this time -- either on an emergency 

basis as is now being requested, or at a later date. A hearing has been scheduled for full 

and complete consideration of the Plaintiffs federal questions by this Court on February 

7, 2014. 

The attached memoranda provide the substantive responses to the arguments being 

raised by the Plaintiff as a basis to assert a federal question in this matter. Plaintiff 

Lightfoot makes unfounded and unsubstantiated allegations that somehow the Indian 

Child Welfare Act, Minnesota's version of the Uniform Child Custody Jurisdiction and 

Enforcement Act, and federal Public Law 280, through a Minnesota Court of Appeals 

decision, prevent the tribal court from asserting subject matter jurisdiction or applying its 

own Domestic Relations Code to these parties. Defendant Thomas will not restate his 

arguments in response to those substantive arguments in this memorandum of law, for 

they are fully addressed in the attached tribal court pleadings and in the pleadings that 

have already been filed in federal court. 

The salient issue for this Court to consider at this juncture is whether the Plaintiff 

has clearly shown that immediate and irreparable injury, loss, or damage will result to her 

rights or positions in any of these proceedings if the tribal court tis allowed to consider 

Defendant Thomas' pending motion before that court. Clearly she has not. These issues 
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will be addressed in the usual orderly course of jurisdictional litigation that occurs in 

marriage dissolution proceedings where multiple courts have concurrent jurisdiction. 

Defendant Kenneth J o Thomas respectfully requests that this Court decline to 

consider this motion for a temporary restraining order on an emergency basis, decline to 

issue the order on any basis at this time or in the future, and allow this matter to proceed 

to a final and full determination in both the tribal court of the Shakopee Mdewakanton 

Dakota Community and the provincial court in British Columbia. 

Respectfully submitted, 

~a.k~ 
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