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MEMORANDUM OF LAW IN 
SUPPORT OF TEMPORARY 

RESTRAINING ORDER 

 
 Plaintiff Sheryl Rae Lightfoot seeks to enjoin the Shakopee Mdewakanton Sioux 

(Dakota) Community (SMSC), inclusive of its tribal court, to prevent the enforcement of its 

domestic relations code against Ms. Lightfoot and her minor, adopted, non-Indian children. 

Ms. Lightfoot previously filed a dissolution of marriage proceeding in British Columbia. 

Defendant Kenneth Thomas later sought SMSC tribal court jurisdiction for full custody of 

their adopted children of Chinese descent. Mr. Thomas’ action has brought jurisdictional 

issues to the forefront over the paramount concern of the welfare of non-Indian children 

which should be central to a just adjudication. Here, Mr. Thomas has engaged in “‘judicial 

fishing [using ERT and CET] as bait’” in order to seek custody in another forum.1 

  

                                         
1 Brown v. Brown, 83 Cal. Rptr. 2d 716, 721 (Cal. App. 4th Dist. 1999). 
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INTRODUCTION 

 This is a matter concerning the well-being of two minor, adopted, non-Indian 

children who live with their mother in British Columbia. This is not a clash of cultures. It is 

about the paramount concern of children – as opposed to two warring factions arguing 

conflicting jurisdictional jurisprudence. The Plaintiff, Ms. Lightfoot, started a dissolution of 

marriage proceeding in British Columbia. Her husband, Defendant Kenneth Thomas later 

started a dissolution of marriage action in the SMSC tribal court. He seeks joint legal and full 

custody of their two minor children, besides the division of property and support issues 

accompanying divorce proceedings.  

 Under the circumstances of this case, federal and Minnesota law are implicated 

vacating the SMSC tribal court of subject matter jurisdiction to adjudicate Ms. Lightfoot’s 

British Columbia dissolution action. A key factor is that the child custody dispute is over two 

children who are not Indian. 

For instance, under the federal Indian Child Welfare Act an “Indian child” is defined 

as “the biological child of a member of an Indian tribe.”2 The Act applies to SMSC. 

However, when actions involve the custody of minor non-Indian children, the CWA 

deprives SMSC of jurisdiction. This is of particular importance since the CWA defines 

“Indian child” as the “biological child of a member of an Indian tribe.” The minor children 

are neither the biological child of either parent nor a member of SMSC. Here, SMSC cannot 

decide the fate of the minor non-Indian and Chinese adopted children.  

                                         
2 25 U.S.C.A. § 1903 (4) (Westlaw through 1978). 
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 In addition, Minnesota has adopted the Uniform Child Custody Jurisdiction and 

Enforcement Act (“UCCJEA”) applicable to this confrontation. Because the minor children 

ERT and CET are under the age of 18 and not “Indian children” under the Act, SMSC has 

no jurisdiction over the proceedings. The UCCJEA recognizes, first, the SMSC tribal court 

as a state court. Second, as a recognized state court, SMSC courts, like that of Minnesota 

courts under the UCCJEA, must recognize the jurisdiction of foreign courts, which means 

and includes British Columbia. 

 Further, the SMSC domestic relations code is inconsistent with Minnesota’s law on 

child support, property division, and spousal support. This is of significant import because 

of another federal law, 28 U.S.C. § 1360, also known as Public Law 280, and implications as 

applied to SMSC and tribal court jurisdiction. Under this federal act, Minnesota laws of 

general application to private persons and private property have the same force and effect 

within SMSC territory, especially when the Community’s ordinances are inconsistent with state 

law. Because the SMSC domestic relations code is inconsistent with Minnesota’s law on child 

custody, child support, property division and spousal support, Minnesota law controls. 

Again, SMSC cannot assert jurisdiction to apply a domestic code it believes supersedes 

Minnesota law when federal law declares it otherwise. 

Finally, the Department of the Interior’s approvals of the SMSC domestic relations 

code in 1995 and 2001 violate 28 U.S.C. § 1360 giving rise to Ms. Lightfoot’s administrative 

procedures act claim under 5 U.S.C. § 706. Interior’s approvals in 1995 and 2001 violated 28 

U.S.C. § 1360 in the first instance. Second, Interior’s approvals were arbitrary and capricious 

determinations because it allowed for the inconsistencies to exist with Minnesota state law. 
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Interior’s actions undermined and conflicted with the Congressional intent expressly stated 

within § 1360. 

 For these reasons, this Court should enjoin SMSC and its SMSC tribal court from 

proceeding in the SMSC marital dissolution proceeding. 

FACTUAL BACKGROUND 

I. Ms. Lightfoot filed to dissolve her marriage in British Columbia 
where her children have resided with her for four years seeking joint 
custody, and only then did her husband seek sole custody of their 
non-Indian children in tribal court. 

 
 The Plaintiff, Sheryl Rae Lightfoot, filed a divorce petition with the British Columbia 

Supreme Court on September 19, 2013.3 She also sought joint legal and physical custody of 

the children.4 Mr. Thomas filed his petition for the dissolution of the marriage in SMSC 

tribal court on October 16, 2013.5 Mr. Thomas sought joint legal but full or sole physical 

custody of the children.6 The children are minors, are adopted from China, are non-Indian, 

and are not members of any Indian tribe7. 

                                         
3Thomas Pet. for Dissol. of Marriage 3, ¶ 7; Kaardal Dec. Ex. 3. 
4 Ms. Lightfoot's Family Law Claim includes claims under both the Divorce Act of Canada 
and the Family Law Act of British Columbia. Kaardal Dec. Ex. 4. In British Columbia, 
marriage dissolution proceedings do not use the terms “physical custody” or “legal custody” 
but instead, as a substitute term only, not its meaning. Here, “parenting time” refers to 
“physical custody;” “guardianship” means “legal custody.” See generally, www. 
Familylaw.Iss.bc.ca/resources/fact-sheets/parentingApart.php (last visited Dec. 4, 2013), 
Kaardal Dec. Ex. 1; see e.g., J.R. v. N.R. 2013 BCSC 2139 (Can. LII) (B.C. Sup. Ct. 2013) at 
http://canlii.org/en/bc/bcsc/doc/2013/2013bcsc2139/2013bcsc2139.html?searchUrlHash
=AAAAAQAdImN1c3RvZHkiIGRlZmluZWQgRGl2b3JjZSBBY3QAAAAAAQ (last 
visited Dec. 4, 2013); Kaardal Dec. Ex. 2; see also Lightfoot Dec. 
5 Thomas Pet. for Dissol. of Marriage; Kaardal Dec. Ex. 3. 
6 Id. 
7 Lightfoot Dec. 
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 On November 1, 2013, the British Columbia Supreme Court entered an interim order 

awarding $5,000 monthly child support and $5,000 spousal support to Ms. Lightfoot and her 

two minor children.8 The British Columbia Supreme Court has scheduled a jurisdictional 

hearing for December 11, 2013.9 On November 26th, Mr. Thomas filed a motion requesting 

the SMSC tribal court assert its jurisdiction over the British Columbia proceedings and 

award interim relief at a hearing scheduled for December 10, 2013.10 

As noted, Ms. Lightfoot and her two minor children live in British Columbia.11 They 

have lived in British Columbia since 2009, four years.12 Although Ms. Lightfoot is of Native 

American descent, the minor children, ERT and CET, are not the biological children of 

either Ms. Lightfoot or Mr. Thomas.13 In fact, both ERT and CET are adopted and of Asian 

descent.14 Mr. Thomas readily admits to the children’s adoption from China.15 

 Nevertheless, Mr. Thomas’ dissolution of marriage petition, filed in SMSC tribal 

court, seeks “[the tribal court to] exercise jurisdiction over [his] marriage dissolution 

proceeding …”16 over that of Ms. Lightfoot’s previously commenced proceeding in British 

Columba. Mr. Thomas contends that the minor children have “fully participated in the 

cultural life of this Community and self-identify as members of the Shakopee Mdewakanton 

                                         
8 Kaardal Dec. Ex. 12. 
9 Lightfoot Dec. ¶¶ 10, 11. 
10 Lightfoot Dec. ¶¶ 10, 11. 
11 Thomas Pet. for Dissol. of Marriage 2, ¶ 6, Kaardal Dec. Ex. 3 
12 Id. 
13 Id.  
14 Id. (emphasis added). 
15 Thomas Pet. for Dissol. of Marriage 2, ¶ 6, Kaardal Dec. Ex. 3. 
16 Thomas Pet. for Dissol. of Marriage 3, ¶ 7; Kaardal Dec. Ex. 3. 
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Sioux (Dakota) Community.”17 This is not true. Neither Ms. Lightfoot nor her children have 

lived in the Community since 2003. They live in British Columbia. Having been adopted in 

2000 and 2001 and as children of Chinese descent, the children’s lives are not culturally 

identified with the Community nor do they “self-identify” as members of the Community. 

All ties with the Community have been extinguished since 2003.18 Ms. Lightfoot objects to 

the SMSC tribal court’s jurisdiction -- under the facts and circumstances of this case ― to 

determine child custody, child support, property division, and spousal support.19 

II. The Department of the Interior Approved the SMSC Domestic 
Relations Code in 1995, 2001 and 2006. 

 
SMSC enacted its Domestic Relations Code, Ch. 1 § 1, on May 23, 1995. Because 

SMSC is not an historical tribe, it is has no powers absent approval by the Department of 

the Interior delegating powers to SMSC.20 Thus, under the SMSC Constitution, Art. V, 

Section 1(h), the constitutional provision mandated Interior approval of the SMSC code.21 

Interior did approve the original Code on October 26, 1995 and subsequently approved 

amendments to it on May 31, 2001 and on January 30, 2006.22 

  

                                         
17 Id. 2, ¶ 6. 
18 Lightfoot Dec. ¶ 13. 
19 Lightfoot Dec. ¶ 14. 
20 See Kaardal Dec. Exs. 7, 14. 
21 See Kaardal Dec. Ex. 13. 
22 Kaardal Dec. Exs. 7, 8. 

CASE 0:13-cv-02985-DWF-JJK   Document 23   Filed 12/04/13   Page 8 of 40



9 
 

III. Federal law requires SMSC to obey Minnesota state law in domestic 
relation actions ― especially involving custody of non-Indian 
children― where the SMSC code is inconsistent with state law. 

 
Forty-two years before the enactment and approval of the SMSC domestic relations 

law in 1995, Congress passed Public Law 83-280 on August 15, 1953 (codified at 18 

U.S.C. § 1162, 28 U.S.C. § 1360, and 25 U.S.C. § 1321–1326 and titled “state civil jurisdiction 

in actions to which Indians are parties” (also known as Public Law 280)). 28 U.S.C. § 1360 

applies to six states including Minnesota. The federal law requires that Minnesota civil laws 

of general application, applicable to private persons and private property have the same 

force and effect within SMSC as they have elsewhere in Minnesota. Further, there is a 

savings clause that applies to tribal ordinances and customs but only if they are “not inconsistent 

with any applicable civil law of the State:”23 

(a) Each of the States listed in the following table shall 
have jurisdiction over civil causes of action between 
Indians or to which Indians are parties which arise in the 
areas of Indian country listed opposite the name of the 
State to the same extent that such State has jurisdiction 
over other civil causes of action, and those civil laws of such 
State that are of general application to private persons or private 
property shall have the same force and effect within such Indian 
country as they have elsewhere within the State: 

 
*** 
Minnesota .................. All Indian country within the State, 
except the Red Lake Reservation.... 

 
(c) Any tribal ordinance or custom heretofore or hereafter 
adopted by an Indian tribe, band, or community in the 
exercise of any authority which it may possess shall, if not 
inconsistent with any applicable civil law of the State, be given 

                                         
23 Emphasis added. 
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full force and effect in the determination of civil causes 
of action pursuant to this section. 24 

 
IV. The SMSC Domestic Relations Code is Inconsistent with Minnesota’s 

Uniform Child Custody Jurisdiction and Enforcement Act. 
 
Comparing the SMSC Domestic Relations Code with Minnesota’s Uniform Child 

Custody Jurisdiction and Enforcement Act (‘UCCJEA”) begins the notable inconsistencies 

between certain laws as they affect custody of minor children ― especially of non-Indians ― 

and other issues related to divorce proceedings. Here, Minnesota adopted the UCCJEA, 

Minn. Stat. § 518D.01, et seq., which is applicable within the state as applied to Indian tribes 

inclusive of SMSC.25  

 Under other circumstances that do not exist in the instant case, Minnesota Statute § 

518D.104 provides that child custody proceedings pertaining to Indian children would be 

exempt under the UCCJEA; thus, there would be tribal court jurisdiction over its own 

members who are minors. But, because the minor children at the center of this custody 

controversy are neither SMSC members nor “Indian children,” the governing statute that 

would have conferred jurisdiction to the tribal court does not apply. The SMSC domestic code 

does not adopt the UCCJEA which of itself is an inconsistency. The SMSC domestic code 

would permit the tribal court to ignore custody proceedings involving non-Indian children 

adjudicated in a foreign court. But the British Columbia proceedings would comply with 

                                         
24 Emphasis added. 
25 Whether SMSC is a “tribe” unto itself is not at issue. It is a sub-group of the 
Mdewakanton Tribe, as are the two Mdewakanton communities of Prairie Island and Lower 
Sioux. Regardless of what the Community might believe it is, federal law dictates the 
applicability of laws to it as expressed under 28 U.S.C. § 1360.  
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UCCJEA provisions giving it jurisdiction over any state court, inclusive of the SMSC tribal 

court governing child custody issues. 

 Minnesota Statute § 518D.201 is applicable to determine whether the British 

Columbia Supreme Court has proper jurisdiction over the child custody proceeding: 

(a) Except as otherwise provided in section 518D.204, a court of this state has 
jurisdiction to make an initial child custody determination only if:  

(1) this state is the home state of the child on the date of the commencement of the 
proceeding, or was the home state of the child within six months before the 
commencement of the proceeding and the child is absent from this state but a 
parent or person acting as a parent continues to live in this state; 

(2) a court of another state does not have jurisdiction under clause (1), or a court of the 
home state of the child has declined to exercise jurisdiction on the ground that this 
state is the more appropriate forum under section 518D.207 or 
518D.208, and:  

(i) the child and the child's parents, or the child and at least one parent or a person 
acting as a parent, have a significant connection with this state other than mere 
physical presence; and 

(ii) substantial evidence is available in this state concerning the child's care, 
protection, training, and personal relationships; 

(3) all courts having jurisdiction under clause (1) or (2) have declined to exercise jurisdiction 
on the ground that a court of this state is the more appropriate forum to 
determine the custody of the child under section 518D.207 or 518D.208; or  

(4) no court of any other state would have jurisdiction under the criteria 
specified in clause (1), (2), or (3). 

(b) Paragraph (a) is the exclusive jurisdictional basis for making a child custody determination by a 
court of this state. 

(c) Physical presence of, or personal jurisdiction over, a party or a child is not 
necessary or sufficient to make a child custody determination. 

 
At the start of the British Columbia proceedings, both ERT and CET lived with their 

mother in British Columbia and have continued to do so for four years to the present.26 The 

                                         
26 Lightfoot Dec. ¶¶ 3, 8, 9. 
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British Columbia court has not refused jurisdiction.27 Accordingly, under Minnesota Statute 

§ 518D.201, because the children are residents of British Columbia and not Minnesota, § 

518D.201 would require a state court to defer to the British Columbia Supreme Court 

proceeding and dismiss any state court proceeding for lack of jurisdiction.    

 Despite SMSC not adopting the UCCJEA, the UCCJEA still applies to SMSC 

because 28 U.S.C. § 1360 requires application of state civil law on the SMSC reservation 

including the UCCJEA. SMSC’s failure to adopt UCCJEA is itself “inconsistent” with 

Minnesota law which has adopted UCCJEA.  

V. The SMSC Domestic Relations Code Regarding Child Support, 
Property Division and Spousal Support is Inconsistent with 
Minnesota State Law. 

 
The Minnesota Court of Appeals in Zander v. Zander, 720 N.W.2d 360 (Minn. App. 

2006) has held that due to federal law, 28 U.S.C. § 1360, state law on SMSC per capita 

payments, not the SMSC Domestic Relations Code governing per capita payments, applies in 

state court marital dissolution proceedings involving SMSC members and non-members.28 

The Minnesota Court of Appeals rejected an SMSC member’s argument that the SMSC 

tribal law trumped the Minnesota state law: 

Wife argues that this court should conclude that the per capita 
payments are nonmarital property because the “Mdewakanton Sioux 
Tribal Domestic Relations Code specifically states that all per capita 
payments are non-marital property belonging to the tribal member.” 
The district court declined to apply this code provision because wife 
provided no legal authority to support her argument that the provision 

                                         
27 There is nothing in the record to suggest the British Columbia court has refused 
jurisdiction although in issuing an interim order did so to allow Mr. Thomas to pursue his 
efforts to clarify any existing jurisdictional issues as he has attempted in tribal court which 
we contend he cannot. See also Kaardal Dec. Ex. 12. 
28 Zander v. Zander, 720 N.W.2d 360, 369-70 (Minn. App. 2006). 
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was controlling authority in the state district court. Husband argues 
that the code provision may apply to dissolutions brought in the tribal 
court but does not apply to this matter before the Minnesota state 
courts. Husband cites 28 U.S.C. § 1360 (2000), which provides: 

 
(a) Each of the States listed in the following table shall 
have jurisdiction over civil causes of action between 
Indians or to which Indians are parties which arise in the 
areas of Indian country listed opposite the name of the 
State to the same extent that such State has jurisdiction 
over other civil causes of action, and those civil laws of such 
State that are of general application to private persons or private 
property shall have the same force and effect within such Indian 
country as they have elsewhere within the State: 
 
*** 
Minnesota .................. All Indian country within the State, 
except the Red Lake Reservation.... 

 
(c) Any tribal ordinance or custom heretofore or hereafter 
adopted by an Indian tribe, band, or community in the 
exercise of any authority which it may possess shall, if not 
inconsistent with any applicable civil law of the State, be given full 
force and effect in the determination of civil causes of action 
pursuant to this section. 

 
Because Minnesota law governs this dissolution and because the 
Mdewakanton Sioux Tribal Domestic Relations Code is inconsistent 
with Minnesota law, the tribal-code provision relied on by wife does 
not apply.29 

 
The Zander case has not been overturned. It is still good law. 

 
  

                                         
29 Id. (Emphasis added.) 
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A. The SMSC domestic code on child support is inconsistent with 
Minnesota state law. 

 
The SMSC domestic code governing child support is inconsistent with Minnesota 

law.30 The chart below compares and demonstrates how the SMSC domestic code for child 

support uses a formula with a cap where the governing Minnesota law does not.31 The 

SMSC chart also presumes a monthly income as $8,236 (using the underlying cap amount of 

$6,280 with the corresponding applicable cost-of-living increases added to that amount as 

SMSC governing ordinance requires).32 The child-support matrix under the SMSC code is 

based on a percentage corresponding to the number of children used to determine the child 

support amount. In this example, using the assumed capped maximum monthly income of 

$8,236 ($6,280 with cost of living increases since 200233) and two children, the matrix 

percentage is 30% of that amount or $2,470.  

  

                                         
30 Compare SMSC Domestic Relations Code, Chapter III, Section 7; Kaardal Dec. Ex. 4; 
SMSC General Council Res. 05-15-01-01, Amended Section 7, Kaardal Dec. Ex. 5 with 
Minn. Stat. §518A.25 et seq.; especially §§ 518A.35 (guideline amounts), 518A.43 (reasons for 
upward departure)).   
31 Kaardal Dec. Ex. 4. 
32 SMSC General Council Res. 05-15-01-01, § 7.f: 
 

The guidelines contained in Section 7.a.[governing child support] shall 
be amended as follows The maximum income limit shall be adjusted on 
July 1st of every even numbered year to reflect cost of living changes. 
The last line of the income table shall be adjusted upward … for the 
period from July 1, 2000 to June 30, 2002 shall be $6,280 per month…. 
 

33 See infra n.30. 
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C H I L D  S U P P O R T  
 

 Jurisdiction Formula  Estimate (if applicable) 

                                         
34 Since the SMSC code does not identify where the cost-of-living percentages were based 
upon we used the Social Security Administration’s calculations of cost of living adjustments. 
www.ssa.gov/oact/cola/colaseries.html (last visited Dec. 3, 2013). 

 
SMSC 

 
Matrix-determined amount:  
 
Referenced at: Tribal Code, Chapter III, Section 7; 
SMSC General Council Res. 05-15-01-01, 
Amended Section 7: 
  
(percentage rate based on monthly net income 
and number of children (here 2) (Section 7.a.)) 
x 
(monthly net income (assuming maximum 
monthly income of $6280 with adjusted cost of 
living34)) 
 
 or 
 
(30% X $8,236.29) (assuming maximum monthly 
income of $6280 with cost-of-living adjustments) 
 
(Child support is CAPPED) 
 

 
 
 
 
Approx. $2,470.89 in 
child support 
 

 
Minnesota 

 
Rebuttable presumption guidelines with matrix. 
 
Minnesota Statute § 518A.25 et seq.; especially §§ 
518A.35 (guideline amounts) and 518A.43 
(reasons for upward departure)) 
 
(Factor-based determination by a judge 
depending on gross monthly income of each 
parent; Court may depart upward based on 
income). 
 
(Child support is not capped) 
 

 
N/A 
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 While the SMSC formula includes a percentage rate based on monthly net income 

and number of children subject to a maximum amount – a cap ― Minnesota law does not.  

B. The SMSC domestic relations code governing property division is 
inconsistent with Minnesota law. 

 
The SMSC domestic code on property division is inconsistent with Minnesota law.35 

The chart below demonstrates the inconsistencies as applied to the instant dispute. 

 
P R O P E R T Y  D I V I S I O N  

 
    Jurisdiction Formula Estimate 
 
SMSC 

 
Marital property is “that which is acquired 
during the marriage except for gifts and 
inheritances unless otherwise provided by this 
Code.”  SMSC Code, Chapter II, Section 1.  
“Per capita payments shall not be defined as 
marital property.”  Id.  Separate property is 
“anything that [either spouse] owned prior to 
the marriage and separate gifts and 
inheritances acquired during the marriage.”  
Id., Section 2.  Per capita payments are 
considered separate property.  Chapter III, 
Section 5.e. 
 
Marital property is divided “equitably” if no 
valid antenuptial agreement exists to the 
contrary, based on several factors, including: 
 

i. The length of the marriage; 
ii. The contributions, financial and 

nonfinancial of both spouses; 
iii. The standard of living to which each 

spouse has become accustomed; 
iv. The financial needs of each spouse; 

and 

 
Ms. Lightfoot would 
receive an “equitable” 
portion of the marital 
property based on the 
factors described. 
 
Per capita payments from 
the SMSC are not 
considered marital 
property, and Ms. 
Lightfoot would not 
receive any portion of 
them under the Code. 

                                         
35 Compare SMSC Domestic Relations Code, Chapter II, Section 1, Section 2 and Chapter III, 
Section 5(e), Kaardal Dec. Ex. 4, with Minn. Stat. §518.58, subd. 1 and Zander v. Zander, 720 
N.W.2d 360, 370 (Minn. App. 2006). 
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v.  Any other factor the Court finds 
appropriate. 

vi. The Court shall not consider the 
misconduct of either spouse when 
making its determination. 

 
SMSC Code, Chapter III, Section 5. 
 
Separate property, including per capita 
payments, is not divided between the spouses.  
Id. 
 

 
Minnesota 

 
Marital property is defined in Minnesota as 
“property, real or personal, including vested 
public or private pension plan benefits or 
rights, acquired by the parties, or either of 
them, to a dissolution, legal separation, or 
annulment proceeding at any time during the 
existence of the marriage relation between 
them . . . . All property acquired by either 
spouse subsequent to the marriage and before 
the valuation date is presumed to be marital 
property regardless of whether title is held 
individually or by the spouses in a form of co-
ownership such as joint tenancy, tenancy in 
common, tenancy by the entirety, or 
community property.” Minn. Stat. §518.003, 
Subd. 3b. “The presumption of marital 
property is overcome by a showing that the 
property is nonmarital property.”  Id. 
“Nonmarital property” means property real 
or personal, acquired by either spouse before, 
during, or after the existence of their 
marriage, which 
 
(a) is acquired as a gift, bequest, devise or 

inheritance made by a third party to one 
but not to the other spouse; 

(b) is acquired before the marriage; 
(c) is acquired in exchange for or is the 

increase in value of property which is 
described in clauses (a), (b), (d), and (e); 

(d) is acquired by a spouse after the 

 
As in Zander, a Minnesota 
court would consider the 
per capita payments to 
Mr. Thomas marital 
property and divide those 
per capita payments to 
Mr. Thomas acquired 
during the marriage based 
on the factors enunciated 
in Minn. Stat. §518.58, 
subd. 1. 
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valuation date; or 
(e) is excluded by a valid antenuptial 

contract. 
Per capita payments from the SMSC to 
enrolled members are considered marital 
property under Minnesota law.  Zander v. 
Zander, 720 N.W.2d 360, 370 (Minn. Ct. App. 
2006). 
 
Under Minnesota law, “the court shall make a 
just and equitable division of the marital 
property of the parties without regard to 
marital misconduct, after making findings 
regarding the division of the property. The 
court shall base its findings on all relevant 
factors including the length of the marriage, 
any prior marriage of a party, the age, health, 
station, occupation, amount and sources of 
income, vocational skills, employability, 
estate, liabilities, needs, opportunity for future 
acquisition of capital assets, and income of 
each party. The court shall also consider the 
contribution of each in the acquisition, 
preservation, depreciation or appreciation in 
the amount or value of the marital property, 
as well as the contribution of a spouse as a 
homemaker. It shall be conclusively 
presumed that each spouse made a substantial 
contribution to the acquisition of income and 
property while they were living together as 
husband and wife.” Minn. Stat. §518.58, subd. 
1. 
 

 
The SMSC Domestic Relations Code governing the division of property is 

inconsistent with Minnesota law for a number of reasons. First, SMSC provides an 

“equitable,” not equal division of property. Second, the Tribal Code states that per capita 

payments are not marital property. For example, under Article III, section 5(e)  it states that 

“Per capita payments from the Shakopee Mdewakanton Sioux (Dakota) Community to its 
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eligible members are the separate property of the person to whom they are issued.  Per 

capita payments shall not be awarded pursuant to the hardship exception of subsection (b) 

of this subsection 5.” But, as to division of marital property, Minnesota Statute § 518.58 

would include SMSC per capita payments as marital property to be divided between 

Lightfoot and Thomas – while the SMSC Domestic Relations Code excludes them.  

Specifically, marital property is defined in Chapter II of the SMSC domestic code as 

“that which is acquired during the marriage except for gifts and inheritances unless otherwise 

provided by this Code.”36 However, “[p]er capita payments shall not be defined as marital 

property.”37 Separate property is “anything that [either spouse] owned prior to the marriage 

and separate gifts and inheritances acquired during the marriage.”38 Furthermore, marital 

property “shall cease to be acquired upon the filing of a petition for divorce by either party, 

provided the petition leads to the dissolution of the marriage.”39 

Under SMSC rules governing marital property division in Chapter III, Section 5 

merely states that “[i]f no valid antenuptial contract to the contrary exists between the 

spouses, the marital property of the spouses is to be divided equitably upon divorce.”40 

Considerations include: 

i. The length of the marriage; 
ii. The contributions, financial and nonfinancial of both spouses; 
iii. The standard of living to which each spouse has become 

accustomed; 
iv. The financial needs of each spouse; and 
v.  Any other factor the Court finds appropriate. 

                                         
36 SMSC Domestic Relations Code, Chapter II, Section 1; Kaardal Dec. Ex. 4. 
37 Id. 
38 Id., Section 2. 
39 Id., Section 3. 
40 Id., Section 5.a. 
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vi. The Court shall not consider the misconduct of either spouse when 
making its determination. 

 
While Minnesota has somewhat similar provisions, Minnesota deviates conclusively 

as to the acquisition of income regardless of source: “It shall be conclusively presumed that 

each spouse made a substantial contribution to the acquisition of income and property while 

they were living together as husband and wife.”41 

Unlike Minnesota law, the SMSC domestic code requires that “[s]eparate property 

remains the property of the respective spouse.”42 Significantly, per capita payments are not 

considered marital property. Chapter III reiterates that per capita payments are separate 

property, and even states: “Per capita payments shall not be awarded pursuant to the 

hardship exception of [the separate property subsection, Section 5.b.].”43 

As shown by comparing the SMSC domestic code and its application with Minnesota 

law, and as confirmed and legally affirmed through the Minnesota courts as found in Zander 

v. Zander, the SMSC domestic code provisions regarding property division contradict 

Minnesota law. 

C. Likewise, the SMSC domestic code governing spousal support is 
inconsistent with Minnesota state law. 

 
The factual inconsistencies between the SMSC domestic code and governing 

Minnesota statutory law continue as when compared with spousal support, that is, spousal 

maintenance.  

 
  
                                         
41 Minn. Stat. §518.58, subd. 1. 
42 SMSC Domestic Relations Code, Chapter II, Section 5.b, Kaardal Dec. Ex. 4 
43 Id., Section 5.e. 
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S P O U S A L  S U P P O R T ( M A I N T E N A N C E )  
 

Jurisdiction Formula Estimate 
 
SMSC 

 
Spousal maintenance awards are governed 
under Chapter III, Section 6 of the Tribal 
Code.  Spousal maintenance is awarded 
when: 
i. No valid antenuptial contract of 

settlement stipulation exists between 
the spouses; and 

ii. The Court deems a maintenance 
award appropriate. 

 
Id., Section 6.a.   
 
When determining a spousal maintenance 
award, the Tribal Court considers: 
 

i. The length of the marriage; 
ii. The contributions, financial and 

nonfinancial of both spouses; 
iii. The standard of living to which each 

spouse has become accustomed; 
iv. The financial needs of each spouse; 

and 
v.  Any other factor the Court finds 

appropriate. 
vi. The Court shall not consider the 

misconduct of either spouse when 
making its determination. 

 

 
The SMSC Domestic 
Relations Code would not 
consider per capita 
payments in determining 
an appropriate spousal 
support award. 

 
Minnesota 

 
In a proceeding for dissolution of marriage 
or legal separation . . . , the court may grant 
a maintenance order for either spouse if it 
finds that the spouse seeking maintenance: 
(a) lacks sufficient property, including 

marital property apportioned to the 
spouse, to provide for reasonable 
needs of the spouse considering the 
standard of living established during 
the marriage, especially, but not limited 
to, a period of training or education, or 

 
 Minnesota Statute § 
518.552, subd. 1(a), 
Minnesota law requires 
consideration of the per 
capita payments in 
determining an 
appropriate spousal 
support award. 
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(b) is unable to provide adequate self-
support, after considering the standard 
of living established during the 
marriage and all relevant 
circumstances, through appropriate 
employment, or is the custodian of a 
child whose condition or 
circumstances make it appropriate that 
the custodian not be required to seek 
employment outside the home. 

 
Minn. Stat. §518.552, Subd. 1. 
 
The maintenance order shall be in amounts 
and for periods of time, either temporary 
or permanent, as the court deems just, 
without regard to marital misconduct, and 
after considering all relevant factors 
including: 
(a) the financial resources of the party 

seeking maintenance, including marital 
property apportioned to the party, and 
the party's ability to meet needs 
independently, including the extent to 
which a provision for support of a 
child living with the party includes a 
sum for that party as custodian; 

(b) the time necessary to acquire sufficient 
education or training to enable the 
party seeking maintenance to find 
appropriate employment, and the 
probability, given the party's age and 
skills, of completing education or 
training and becoming fully or partially 
self-supporting; 

(c) the standard of living established 
during the marriage; 

(d) the duration of the marriage and, in the 
case of a homemaker, the length of 
absence from employment and the 
extent to which any education, skills, or 
experience have become outmoded 
and earning capacity has become 
permanently diminished; 
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(e) the loss of earnings, seniority, 
retirement benefits, and other 
employment opportunities forgone by 
the spouse seeking spousal 
maintenance; 

(f) the age, and the physical and emotional 
condition of the spouse seeking 
maintenance; 

(g) the ability of the spouse from whom 
maintenance is sought to meet needs 
while meeting those of the spouse 
seeking maintenance; and 

(h) the contribution of each party in the 
acquisition, preservation, depreciation, 
or appreciation in the amount or value 
of the marital property, as well as the 
contribution of a spouse as a 
homemaker or in furtherance of the 
other party's employment or business. 

Minn. Stat. §518.552, Subd. 2. 
 

 

The inconsistencies between SMSC law and Minnesota law for spousal support are 

apparent. Minnesota Statute § 518.003, subd 3a defining “maintenance”, Minnesota Statute § 

518.552 on permanent spousal maintenance, and Minnesota Statute § 518.62 on temporary 

spousal maintenance permit Minnesota courts to use “future income or earnings of one spouse for 

the support and maintenance of the other.”44 But, the SMSC Domestic Relations Code prohibits 

consideration of future income: “[p]er capita payments shall not be awarded pursuant to the 

hardship exception of subsection (b) of this subsection 5.” Thus, unlike Minnesota law, 

SMSC does not allow per capita payments to be used to fund permanent or temporary 

maintenance -- or any other spousal benefits permitted under Minnesota law. 

                                         
44 Minn. Stat. § 518.003, subd 3a (emphasis added). 
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 Factually, the SMSC domestic relations code is inconsistent with the law of 

Minnesota. 

 
ARGUMENT 

Under the circumstances of this case involving minor, adopted, non-Indian 
children, the jurisdiction of the dissolution proceedings should be retained in 
British Columbia courts and the tribal court should be enjoined from asserting 
any jurisdiction over the parties. 
 
The Court should grant this motion for temporary restraining order. When 

considering a motion for a preliminary injunction, inclusive of temporary restraining orders, 

this Court considers the four Dataphase factors: “(1) the threat of irreparable harm to the 

movant; (2) the state of the balance between this harm and the injury that granting the 

injunction will inflict on other parties litigant; (3) the probability that movant will succeed on 

the merits; and (4) the public interest.”45 In light of the facts presented to this Court, the 

British Columbia Supreme Court, where Ms. Lightfoot started her dissolution proceedings 

and where the custody of her adopted non-Indian children were first presented, is the proper 

jurisdiction to adjudicate the divorce between her and Mr. Thomas. 

I. Absent the temporary restraining order, Ms. Lightfoot and the minor 
children will be irreparably harmed if the SMSC Tribal Court 
proceedings were allowed to proceed on December 10, 2013 and 
thereafter. 
 

First, as to the threat of irreparable harm to Ms. Lightfoot and the minor, adopted, 

non-Indian children, the SMSC domestic relations code and its application by the SMSC 

Tribal Court will irreparably harm Ms. Lightfoot absent a temporary restraining order issued 
                                         
45 Dataphase Systems, Inc. v. C L Systems, Inc., 640 F.2d 109, 113 (8th Cir.1981) (en banc); Tom 
T., Inc. v. City of Eveleth, No. 03–cv–1197 (MJD/RLE), 2003 WL 1610779, at *3 (D.Minn. 
Mar. 11, 2003).   
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by this Court. At the SMSC tribal court hearing scheduled for December 10th, the SMSC 

will, as it has in the past, misapply its jurisdiction to administer a domestic relations code of 

questionable legality in the first instance, and in the second instance, apply a code 

inconsistent with Minnesota law that will not only adversely affect the aggrieved parties, but 

adjudicate over a custody dispute of non-Indian children where the tribal court has no 

jurisdiction to do so.  

An interim order has been issued by the British Columbia court. Even if the tribal 

court continued the scope for temporary spousal and child support payments, any act of the 

tribal court will undermine and contradict established law that seeks to avoid the 

jurisdictional clash we have here at the expense of the paramount concern for minor 

children regarding custody ― here, minor, adopted, non-Indian children of Chinese descent. 

If there is anything the courts and the parties should agree upon, it is that in matters of 

support, paramount concern should be that of the child’s welfare.46 

The children live in British Columbia with their mother. They have not lived in the 

SMSC Community since 2003.47 They have lived in British Columbia since 2009.48 SMSC is 

not an island onto itself, but is subject to federal law and through federal law to state law 

when inconsistencies exist. And as here, if the tribal court, as part of our civilized society, 

seeks reciprocity of its decisions in state courts and other foreign courts regarding domestic 

disputes as it may adjudicate among its own members, that reciprocity must also be provided 

                                         
46 See, Tammen v. Tammen, 289 Minn. 28, 30, 182 N.W.2d 840, 842 (1970). 
47 Lightfoot Dec. ¶ 11. 
48 Lightfoot Dec. ¶ 7. 
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to the other courts such as the British Columbia Supreme Court here. The harm in this 

jurisdictional dispute, no doubt, is upon Ms. Lightfoot and the children. 

The underlying purpose of Mr. Thomas’ filing a subsequent dissolution of marriage 

action in the SMSC tribal court is to apply the SMSC domestic relations code. As the facts 

discussed above revealed, the SMSC domestic relations code violates federal law. Under 28 

U.S.C.§ 1360, because the SMSC domestic relations code contradicts Minnesota state law, 

the SMSC code cannot be applied. Thus, if the SMSC Tribal Court hearing proceeds on 

December 10th as scheduled, Ms. Lightfoot ― and the children ― will be irreparably harmed. 

II. The Plaintiffs have a significant probability of success on the merits 
showing that the British Columbia court is the proper jurisdiction to 
adjudicate Ms. Lightfoot’s proceedings for the dissolution of 
marriage and resolution of custody issues of non-Indian children. 
 

 The Plaintiffs have a significant probability of success on the merits for several 

reasons: the tribal court lacks subject matter jurisdiction; SMSC laws applicable to domestic 

relations are inconsistent with Minnesota law; federal law does not permit tribal courts to 

have jurisdiction over custody issues involving non-Indian children; and the Department of 

Interior’s approval of a SMSC domestic relations code inconsistent with Minnesota law 

shows a violation of the 28 U.S.C. § 1360. 

A. The Tribal Court lacks subject matter jurisdiction under the Indian 
Child Welfare Act especially as it relates to custody issues of minor, 
adopted, non-Indian children. 

 
The SMSC Tribal Court lacks subject matter jurisdiction over the child custody 

issues. The child custody issues in the instant dispute fall under the Indian Child Welfare 
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Act.49 At the heart of the ICWA are its provisions concerning jurisdiction over Indian child 

custody proceedings.50 A “child custody proceeding” as defined by the ICWA refers to any 

proceeding involving foster care placement, termination of parental rights, preadoptive 

placement or adoptive placement.51 The only two exceptions from that definition are awards 

of custody to one of the parents in divorce proceedings and delinquency proceeding 

placements.52 The ICWA defines an “Indian child” as “any unmarried person who is under 

age eighteen and is either (a) a member of an Indian tribe or (b) is eligible for membership in 

an Indian tribe and is the biological child of a member of an Indian tribe.”53  

Under section 1911(a) the tribal court possesses exclusive jurisdiction “over any child 

custody proceeding involving an Indian child who resides or is domiciled within the 

reservation of such tribe.”54 In the case of Indian children not domiciled or residing within 

the reservation of the child's tribe, section 1911(b) creates concurrent but presumptively 

tribal jurisdiction, and requires courts to transfer jurisdiction over the proceedings to the 

tribal court, except in cases of “good cause,” objection by either parent, or declination of 

jurisdiction by the tribal court.55 

 Here, the SMSC Tribal Court lacks subject matter jurisdiction based upon two 

grounds. First, the underlying Petition of Mr. Thomas does not involve the “foster care 

placement, termination of parental rights, preadoptive placement or adoptive placement” of 

                                         
49 28 U.S.C. § 1901, et. seq. (1988). 
50 Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 36 (1989). 
51 25 U.S.C. § 1903(1) (1988). 
52 Id. 
53 25 U.S.C. § 1903(4) (1988). 
54 25 U.S.C. § 1911(a) (1988). 
55 25 U.S.C. § 1911(b) (1988). See also Lightfoot Dec. ¶ 14. 
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minor children. Mr. Thomas admits that he seeks “joint legal and … sole physical custody of 

the minor children….”56 None involve the necessary prerequisites for the Tribal Court to 

assert jurisdiction as immediately identified under 25 U.S.C. § 1903(1), but involves one of 

the exceptions ― custody to one of the parents. Therefore, under the ICWA, since the 

dissolution of marriage is presently before another court of competent jurisdiction (British 

Columbia Supreme Court), the tribal court lacks subject matter jurisdiction. This is not an 

issue concerning a challenge to tribal sovereignty. Federal law has divested the tribal court of 

jurisdiction regarding matters of child custody under the ICWA.57 

As noted above, although the Indian Child Welfare Act gives Indian tribes exclusive 

jurisdiction to determine custody of Indian children, the statute only applies to proceedings 

to determine foster care placement, termination of parental rights, preadoptive placement 

and adoptive placement.  Exclusive jurisdiction was not given in proceedings to determine the custody of 

children in a divorce proceeding.58 The ICWA concerns cases where custody of a Native American 

child is to be given to someone other than either one of the parents. This is not such a case.  

Second, the minor children, ERT and CET, are not Indian children. The statutory 

language of 25 U.S.C. § 1903(4) requires the minor child to be “the biological child of a 
                                         
56 Thomas Pet. for Dissol. of Marriage 5, ¶2; Kaardal Dec. Ex. 3. 
57 Compare, Klammer v. Lower Sioux Convenience Store, 535 N.W.2d 379, 383 (Minn. App. 1995). 
58 DeMent v. Oglala Sioux Tribal Court, 874 F.2d 510, 514 (8th Cir. 1989). It also is consistent 
with the interpretation given the ICWA by the Department of the Interior, the agency 
charged with developing guidelines to aid in interpreting that act: 
 

Child custody disputes arising in the context of divorce or separation 
proceedings or similar domestic relations proceedings are not covered 
by the Act so long as custody is awarded to one of the parents. 

 
Guidelines for State Courts; Indian Child Custody Proceedings, § B.3(b), 44 Fed.Reg. 67, 
584, 67, 587 (1979). 
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member of an Indian tribe.” The determination of whether a child is an “Indian child” is 

critical because the provisions of the ICWA are not applicable unless an “Indian child” is 

involved in the case.59 Neither Mr. Thomas nor Ms. Lightfoot contend ERT and CET are 

their biological children. The children were adopted from China. Therefore, the tribal court 

does not have jurisdiction. 

Likewise, even applying the Minnesota’s Uniform Child Custody Jurisdiction and 

Enforcement Act (“UCCJEA”), the Tribal Court would lack jurisdiction over the underlying 

Petition of Ms. Lightfoot in British Columbia.60 Under the UCCJEA, a tribal court is treated 

“as if it were a state of the United States for the purpose of applying sections 518D.101 to 

518D.317.”61 Since a tribal court is recognized as a state court, it is obligated to “treat a 

foreign country as if it were a state of the United States for the purpose of applying sections 

518D.101 to 518D.210.”62 Hence, British Columbia would retain jurisdiction over the 

proceedings regarding the dissolution of the marriage.  

Mr. Thomas would argue that SMSC has not adopted the UCCJEA and, therefore, it 

does not apply to the instant case. However, the very absence of a reciprocal SMSC code 

provision automatically and admittedly identifies an inconsistency between Minnesota law 

and SMSC’s domestic relations code. Here, Mr. Thomas would suggest that the SMSC code 

would permit the tribal court to ignore custody proceedings involving non-Indian adopted-

minor children adjudications in foreign courts. When considered in conjunction with the 
                                         
59 See e.g., 25 U.S.C. 1912(a); see also Hofmann v. Anderson, 31 P.3d 510, 512 (Or. App. 2001). 
60 Minnesota Statute § 518D.101 (Westlaw through 2013) would govern the custody issue 
because “child” means an individual who has not attained 18 years of age. Minn. Stat. Ann. § 
518D.102 (Westlaw through 2013). 
61 Minn. Stat. Ann. § 518D.104(b) (Westlaw through 2013). 
62 Minn. Stat. Ann. § 518D.105(a) (Westlaw through 2013). 
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IWCA, Mr. Thomas’ argument would necessarily fail. Federal law under 28 U.S.C. § 1360, 

also referred to as Public Law 280, provides the foundation under which comity between 

courts can co-exist; and in Minnesota, the Congressional intent of § 1360 is specific to 

SMSC. Where inconsistencies of state law to tribal ordinances exist, SMSC must step aside. 

In this case, where the custody of minor children are involved, the obvious economic 

protectionism over its members as demonstrated in the above charts regarding the division 

of property and monetary support cannot prevail over the welfare of innocent minor, 

adopted, non-Indian children. 

The controlling issue is the custody of the children. It is axiomatic that the 

paramount concern for children guides the courts regarding matters of support.63 The SMSC 

court cannot now claim that because the British Columbia Supreme Court has jurisdiction 

over the initial petition for the dissolution of Mr. Lightfoot’s marriage, it can assert 

jurisdiction over domestic issues. 

Mr. Thomas will argue that In re the Marriage of Cheri Lynn Crooks-Bathel and David 

Ernest Bathel, Tribal Ct. File No. 651-09 and the comity factors in Teague v. Bad River Band, are 

applicable.64 However, they are distinguishable. Neither case involved custody issues relating 

to non-Indian children. The Tribal Court has no jurisdiction over the non-Indian children. And, 

we presume the Tribal Court  would concur with the paramount concern of a child’s welfare 

superseding any other concern about treatment in other courts of competent jurisdiction 

                                         
63 See, Svenningsen v. Svenningsen, 641 N.W.2d 614, 616-17 (Minn. App. 2002) citing Tammen v. 
Tammen, 289 Minn. 28, 30, 182 N.W.2d 840, 842 (1970) (concluding that in matters of 
support, paramount concern is child's welfare). 
64 Teague v.Bad River Band, 655 N.W.2d 899, 917-18 (Wis. 2003). 
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regarding dissolution proceedings ― as when state courts would concede to tribal court 

jurisdiction under ICWA involving Indian children. 

B. Interior’s Approvals of the SMSC Domestic Relations Code in 1995, 2001 
and 2006 violated 28 USC § 1360 and are arbitrary and capricious 
because they violate the Congressional intent of § 1360. 

 
Ms. Lightfoot has also requested that the Court grant a declaratory and injunctive 

judgment under 5 U.S.C. § 706 based on the fact Interior violated 28 U.S.C. § 1360 when it 

approved the SMSC Domestic Relations Code which is inconsistent with Minnesota state 

law. 5 U.S.C. § 706 provides: 

Scope of review 

To the extent necessary to decision and when presented, the reviewing court 
shall decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability of the terms of an 
agency action. The reviewing court shall— 
 
(1) compel agency action unlawfully withheld or unreasonably delayed; and  
 
(2) hold unlawful and set aside agency action, findings, and conclusions found 
to be— 
 

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; 
 

(B) contrary to constitutional right, power, privilege, or immunity; 
 
(C) in excess of statutory jurisdiction, authority, or limitations, or short 
of statutory right; 
 
(D) without observance of procedure required by law; 
 
(E) unsupported by substantial evidence in a case subject to sections 
556 and 557 of this title or otherwise reviewed on the record of an 
agency hearing provided by statute; or  
 
(F) unwarranted by the facts to the extent that the facts are subject to 
trial de novo by the reviewing court. In making the foregoing 
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determinations, the court shall review the whole record or those parts 
of it cited by a party, and due account shall be taken of the rule of 
prejudicial error. 

 
Under 5 U.S.C. § 706, the Court has the authority to grant such relief because the 

Department of the Interior’s actions in approving SMSC’s Domestic Relations Code were: 

arbitrary, capricious, an abuse of discretion and otherwise not in accordance with law; in 

excess of statutory jurisdiction, authority and limitations; and without observance of 

procedure required by law.   

 In other words, Interior’s approvals of the SMSC Domestic Relations Code in 1995, , 

2001 and 2006 violate 28 U.S.C. § 1360, and in so doing undermined the Congressional 

intent of § 1360 as specifically applied in Minnesota and upon SMSC. 

 The U.S. Court of Appeals for the Eighth Circuit addressed a claim for “violation of 

law” in Friends of the Boundary Waters Wilderness v. Robertson, 978 F.2d 1484, 1486 (8th 

Cir.(Minn.) 1992), certiorari denied City of Ely v. Friends of the Boundary Waters Wilderness, 508 U.S. 

972 (U.S. 1993). In that case, the Eighth Circuit reversed the trial court because the Chief of 

United States Forest Service and Secretary of Agriculture had acted illegally in allowing 

continued operation of motorized portaging in the Boundary Waters Canoe Area.  Lightfoot 

makes the same claim against Interior here – “violation of law.” Simply, Interior in 1995,  

2001 and 2006 violated 28 U.S.C. § 1360 by approving an inconsistent SMSC domestic 

relations code. 

Lightfoot also asserts that Interior actions are “arbitrary and capricious.” To 

withstand judicial review under 5 U.S.C. § 706’s “arbitrary and capricious” standard, an 

agency must “articulate a satisfactory explanation for its action including a rational 
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connection between the facts found and the choice made.”65 Here, Interior cannot show a 

rational connection between the facts of the enacted 28 U.S.C. § 1360 and the choice 

Interior made in 1995, 2001 and 2006 to approve the SMSC Domestic Relations Code which 

is inconsistent with Minnesota state law. 

Public Law 83-280 was enacted on August 15, 1953 (codified at 18 U.S.C. § 1162, 28 

U.S.C. § 1360, and 25 U.S.C. § 1321–1326) titled “state civil jurisdiction in actions to which 

Indians are parties” applies to six states including Minnesota. 28 U.S.C. § 1360 requires that 

the civil laws of the six states referenced, including Minnesota, that are of general application 

to private persons and private property have the same force and effect within such Indian 

country as they have elsewhere in such state. There is a savings clause that applies to tribal 

ordinances and customs but only if they are “not inconsistent with any applicable civil law of 

the State.”  

The SMSC Domestic Relations Code, Ch. 1 § 1 was approved by SMSC on May 23, 

1995. SMSC was required by Art. V, Section 1(h) of the SMSC Constitution to receive 

specific approval of Interior to ensure compliance with the federal Constitution and statutes: 

ARTICLE V 
 

Section 1. Enumerated Powers.  The general council shall exercise the following powers and 
may delegate such powers to the elected business council, subject to any limitations imposed by the 
Constitution or Statutes of the United States, and subject to all expressed restrictions upon 
such powers contained in this constitution… 
 
*** 
 

                                         
65 Grace Healthcare of Benton v. U.S. Dept. of Health and Human Services, Centers for Medicare & 
Medicaid Services, 589 F.3d 926, 935 (8th Cir. 2009) citing Motor Vehicle Mfrs. Ass'n v. State Farm 
Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983). 
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(h) to promulgate and enforce ordinances which are intended to safeguard and 
promote the peace, safety, morals, and general welfare of the community by 
regulating the conduct of trade and the use and disposition of property upon the 
reservation, providing that any ordinance directly affecting non-members shall be subject to review 
by the Secretary of the Interior.66 
 
Interior approved the SMSC Domestic Relations Code on October 26, 1995 and 

approved amendments to the SMSC Domestic Relations Code on May 31, 2001 and on 

January 30, 2006. However, when Interior did so, the actions violated 28 U.S.C. § 1360 

because the Act requires that civil Minnesota laws of general application to private persons 

and private property have the same force and effect within SMSC (so-called “Indian 

country”) as they have elsewhere in such state. 

As detailed above in the section on background facts, the SMSC Domestic Relations 

Code is inconsistent with Minnesota law regarding child custody, child support, property 

division and spousal support – which is impermissible under 28 U.S.C. § 1360. 

C. Determining the applicability of Public Law 280 is a federal question 
properly presented before this Court and cannot be before a tribal court 
especially to determine jurisdiction over the instant child custody issue 
of non-Indian children. 

 
 The U.S. District Court has exclusive jurisdiction over Ms. Lightfoot’s claims and 

should not defer to the SMSC tribal court on any of her claims. First, non-tribal members 

may bring a federal common law cause of action under 28 U.S.C. § 1331 to challenge tribal 

court jurisdiction.67 Ms. Lightfoot is not a SMSC member.68 Because “federal law defines the 

outer boundaries of an Indian tribe’s power over non-Indians,”69 the “question whether an 

                                         
66 SMSC Const. Art. V, Kaardal Ex. 13 (emphasis added). 
67 Nat’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 850-53 (1985). 
68 Lightfoot Dec. ¶ 5. 
69Crow Tribe of Indians, 471 U.S. at 851. 
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Indian tribe retains the power to compel a non-Indian ... to submit to the civil jurisdiction of 

a tribal court is one that must be answered by reference to federal law and is a ‘federal 

question’ under § 1331.” 70  Because Ms. Lightfoot is not a member of SMSC, § 1331 

provides subject matter jurisdiction over her federal common law challenge to the tribal 

court’s jurisdiction to determine child custody, child support, property division and spousal 

support.  

 Second, the U.S. District Court has subject matter jurisdiction over the types of 

claims brought by Plaintiff against the federal governmental defendants. Under 28 U.S.C. § 

1346 and 5 U.S.C. § 706, this Court has subject matter jurisdiction over administrative 

procedure act claims against the federal government and its agencies. Likewise, 28 U.S.C. § 

1331, provides that this Court has federal question jurisdiction over interpreting federal laws 

such as 28 U.S.C. § 1360. 

In contrast, tribal courts do not have subject matter jurisdiction to interpret 28 U.S.C. 

§ 1360. In Nevada v. Hicks, 533 U.S. 353 (2001), the U.S. Supreme Court stated:  

Tribal courts, it should be clear, cannot be courts of general jurisdiction in 
this sense, for a tribe's inherent adjudicative jurisdiction over nonmembers is 
at most only as broad as its legislative jurisdiction…It is true that some 
[federal] statutes proclaim tribal-court jurisdiction over certain questions of 
federal law. See, e.g., 25 U.S.C. § 1911(a) (authority to adjudicate child custody 
disputes under the Indian Child Welfare Act of 1978); 12 U.S.C. § 1715z-
13(g)(5) (jurisdiction over mortgage foreclosure actions brought by the 
Secretary of Housing and Urban Development against reservation 
homeowners). But no provision in federal law provides for tribal-court 
jurisdiction over § 1983 actions.71 

 

                                         
70 Id. at 852. 
71 Hicks, 533 U.S. at 367-68. 
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Nor does any provision in federal law provide for tribal-court jurisdiction over interpreting 

28 U.S.C. § 1360.  

Importantly, in cases involving federal legal claims, exhaustion of tribal court claims is 

not required before seeking federal court relief on federal claims.72 The U.S. Supreme Court 

stated that  “[s]ince it is clear, … that tribal courts lack jurisdiction over state officials for 

causes of action relating to their performance of official duties, adherence to the tribal 

exhaustion requirement in such cases ‘would serve no purpose other than delay,’ and is 

therefore unnecessary.”73 Similarly, here, because the tribal court lacks jurisdiction over 

federal officials who approved the SMSC domestic relations code in 1995, 2001 and 2006, 

adherence to the tribal exhaustion requirement would serve no purpose other than delay. 

Mr. Thomas may try to assert that tribal sovereign immunity does apply to tribal 

violations of federal law. However, because Ms. Lightfoot’s issue involves a federal agency 

and its actions to violate federal law affecting her rights our Eighth Circuit has concluded that 

“it is an inherent implication of the superior power exercised by the United States over the 

Indian tribes that a tribe may not interpose its sovereign immunity against the United 

States.”74 And, even if tribal sovereign immunity were possible here, SMSC’s constitution 

Art. V, Section 1(h) requires federal review and approval of actions taken relating to non-

SMSC members. Thus, the SMSC in its constitution waived any tribal sovereign immunity by 

agreeing to federal review and approval in the SMSC constitution. Moreover, SMSC waived 
                                         
72 Id., 533 U.S. at 369. See U.S. v. Yakima Tribal Court, 806 F.2d 853, 860-61 (1986) 
(exhaustion of tribal court remedies not required when alleged violation of federal law). 
73 Id. 
74 U.S. v. Red Lake Band of Chippewa Indians, 827 F.2d 380 (8th Cir. 1987). See U.S. v. Yakima 
Tribal Court, 806 F.2d 853, 860-61 (1986) (no tribal sovereign immunity when violations of 
federal law involved). 
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any tribal sovereign immunity by actually submitting its SMSC domestic relations code for 

federal review and approval in 1995, 2001 and 2006. Notably, the Plaintiff is suing 

Defendants for an injunction to abide by 28 U.S.C. § 1360, not for monetary damages. 

If there is any question regarding Ms. Lightfoot’s standing here, it has no merit. Ms. 

Lightfoot has standing, a “case or controversy” with SMSC, because the SMSC domestic 

relations code is in violation of 28 U.S.C. § 1360 to the specific detriment of Ms. Lightfoot, 

and her children ERT and CET. Standing requires a plaintiff to demonstrate the elements of 

injury in fact, causation, and redressability.75 “We have consistently held that a plaintiff 

raising only a generally available grievance about government—claiming only harm to his 

and every citizen's interest in proper application of the Constitution and laws, and seeking 

relief that no more directly and tangibly benefits him than it does the public at large—does 

not state an Article III case or controversy.”76 Here, Ms. Lightfoot is not making a generally 

available grievance because her claim is based on her status as a non-member spouse of an 

SMSC member, including custody of minor, adopted, non-Indian children, who are all 

adversely affected by the SMSC domestic relations code violating 28 U.S.C. § 1360.  

Further, Ms. Lightfoot does not seek an advisory opinion, but an adjudication of her 

federal claims.77 The implications of the adjudication of the jurisdictional issue has far 

reaching effects, and under the facts of this case, immediate impacts over non-Indian 

children. “‘The difference between an abstract question and a ‘controversy’ contemplated by 

the Declaratory Judgment Act is necessarily one of degree, and it would be difficult, if it 
                                         
75 See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–561 (1992). 
76 Id., at 573–574. 
77 See Golden v. Zwickler, 394 U.S. 103 (1969) (The federal courts do not render advisory 
opinions.)   
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would be possible, to fashion a precise test for determining in every case whether there is 

such a controversy. Basically, the question in each case is whether the facts alleged, under all 

the circumstances, show that there is a substantial controversy, between parties having 

adverse legal interests, of sufficient immediacy any reality to warrant the issuance of a 

declaratory judgment.”78 The facts of this case meet the case or controversy requirement for 

a declaratory judgment to issue. There is a substantial controversy over whether the federal 

government’s approval of the SMSC domestic relations code is in violation of 28 U.S.C. § 

1360. SMSC, as noted throughout this memorandum, has adverse legal interests to Ms. 

Lightfoot in that the SMSC domestic relations code favors SMSC spouses over non-member 

spouses in substantial ways. 

There is immediacy in this matter because of the pending December 10th tribal court 

hearing to assert jurisdiction to enforce SMSC domestic relations code over Ms. Lightfoot 

and the minor, adopted, non-Indian children. 

III. The balancing of the harms favors issuance of the injunction. 
 

The balancing of the harms favors issuance of the injunction. The benefit to Ms. 

Lightfoot and the children of the injunction is great while the harm inflicted on Mr. Thomas 

will be small. Ms. Lightfoot and Mr. Thomas received SMSC per capita payments as a 

married couple. Without a temporary restraining order, under the SMSC domestic relations 

code, the SMSC tribal court may be able to cut off Ms. Lightfoot and the children from child 

custody and any benefit or access to those SMSC per capita payments for the purpose of 

balancing out the marital estate, spousal maintenance and child support. Importantly, the 

                                         
78 Maryland Casualty Co. v. Pacific Coal & Oil Co., 312 U.S. 270, 273 (1941).   
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Tribal Court could rip the children from their home in British Columbia, disrupt their 

schooling and relationships. Mr. Thomas is not in a similar position.  

Mr. Thomas, unlike Ms. Lightfoot, is demanding full physical custody. Prior to the 

divorce proceedings, he accepted and adopted the residency of Ms. Lightfoot and their 

children in British Columbia.79 They have lived in British Columbia for four years ― he seeks 

to change that. Finally, Mr. Thomas also has sufficient resources to support their children 

and Ms. Lightfoot.80 There is nothing in the record to suggest courts in British Columbia are 

incompetent to adjudicate child custody and other marital dissolution issues. 

IV. The public interest favors issuance of the temporary restraining 
order. 

 
The public policy favors issuance of the temporary restraining order. It is axiomatic, 

and good public policy, that the paramount concern for children guides the courts regarding 

matters of support.81 The custody issues present here relate to non-Indian children. The Tribal 

Court has no jurisdiction over the non-Indian children. Thus, the public interest would favor 

the temporary restraining order being issued to avoid an unauthorized child custody 

proceeding. Such a decision would also be consistent with national and international norms 

such as evidenced by the UCCJEA. 

Lastly, the public interest supports enforcing federal law, 28 U.S.C. § 1360. Here, the 

federal law requires a court order to enjoin the SMSC and its tribal court from applying a 

                                         
79 Lightfoot Dec. ¶ 9. 
80 See e.g., Kaardal Ex. (tax return of Thomas). 
81 See, Svenningsen v. Svenningsen, 641 N.W.2d 614, 616-17 (Minn. App. 2002) citing Tammen v. 
Tammen, 289 Minn. 28, 30, 182 N.W.2d 840, 842 (1970) (concluding that in matters of 
support, paramount concern is child's welfare). 
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domestic relations code inconsistent with Minnesota state law in the context where federal 

law dictates that SMSC must adhere to applicable state law.  

CONCLUSION 

 For the foregoing reasons, the Plaintiff’s motion for a temporary restraining order 

should be granted. 

 
 
 
Dated: December 4, 2013. 

MOHRMAN & KAARDAL, P.A. 
 
 
  /s/Erick G. Kaardal    
Erick G. Kaardal, No. 229647 
William F. Mohrman No. 168816 
33 South Sixth Street, Suite 4100 
Minneapolis Minnesota 55402 
 
Attorneys for Plaintiff Professor Lightfoot 
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