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I. 
PRELIMINARY STATEMENT 

Defendant makes this Federal Civil Procedure Rule (12)(b)(3) and 12(b)(6) motion 

to dismiss the claims of Plaintiff as Plaintiff has brought this action in an improper venue, 

and has failed to state a claim upon which relief can be granted to Plaintiff by this Court. 

As an initial matter, Plaintiffs requests the issuance of a declaratory judgment and 

injunction by this Court based on issues arising in a divorce proceeding currently pending 

between Plaintiff and Defendant in SMSC Tribal Court. That dissolution proceeding 

creates the basis for Plaintiffs requests for relief, but that forum is also the venue within 

which Plaintiffs claims should initially be heard, prior to their being presented to this 

Court. 

There is no dispute that Plaintiff has properly been noticed, and served, with 

Defendant's SMSC Tribal Court dissolution proceeding, as is acknowledged by Plaintiff 

in her Complaint in the form of her attaching Defendant's Petition for Dissolution in 

SMSC Tribal Court to her Complaint. See Complaint on file. It is also undisputed that 

Plaintiff has appeared within that venue through the filing of an Answer dated October 

31, 2013. See attached Answer of Plaintiff. It should be noted that within Plaintiffs 

Answer she raises, in essence, the very same arguments before that Court, which she is 

also raising before this Court. The only difference between the two actions is that 

Plaintiff is attempting to circumvent the rulings on her claims before the SMSC Tribal 

Court, by seeking declaratory and injunctive relief from this tribunal, prior to exhausting 

her remedies in SMSC Tribal Court, and this attempt, on her part is in clear contravention 
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of the applicable law as it relates to her requirement to allow the SMSC Tribal Court to 

make a ruling upon her jurisdictional challenges to Defendant's proceeding in that forum. 

It is further worth noting that the Plaintiff has also failed to initiate a divorce 

action in a state district court in Minnesota -- which· she certainly could do. The 

Minnesota state courts would presumably have concurrent jurisdiction under Public Law 

280. The Plaintiff in her action now before this Court asserts that Minnesota domestic 

relations law ought to be applied to this matter. Yet, she has not availed herself of a 

Minnesota state court forum. 

Because of the failure on the part of Plaintiff to allow the SMSC Tribal Court to 

rule upon her requests for relief, Plaintiffs action before this Court should be dismissed 

in its entirety, as this Court being an improper venue to hear her claims for relief, as well 

as for failing to make a claim upon which relief can be granted, until such time as 

Plaintiff exhausts her remedies in the SMSC Tribal Court process. 

II. 
STATEMENT OF FACTS 

The matter presently before this Court is also currently pending in two other 

jurisdictions, the Supreme Court of British Columbia, Court File No. El32697, and the 

SMSC Tribal Court, Court File No. 778-13. Plaintiff initiated the action in British 

Columbia seeking a dissolution of her marriage with Defendant on September 19, 2013 

and Defendant initiated the dissolution action in SMSC Tribal Court on October 16, 

2013, seeking a dissolution of his marriage with Plaintiff. Both parties have subsequently 
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filed responsive pleadings in the respective court actions initiated by the other 

challenging the jurisdiction of those Courts to hear the matters pending before them. 

Plaintiff and Defendant were duly married to each other on August 21, 1996, on 

the grounds of the Shakopee Mdewakanton Sioux Community Reservation, and since 

then the parties have been, and still are, wife and husband. Defendant is an enrolled 

member of the Shakopee Mdewakanton Sioux Community and Plaintiff is an enrolled 

member of the Keweenaw Bay Indian Community, and the L'anse Indian Reservation 

located in the state of Michigan. 

Both parties are United States citizens, and Plaintiff has a Canadian work permit 

and is employed as a professor with the University of British Columbia during the 

academic school year. The parties own a home on the Shakopee Mdewakanton Sioux 

Community Reservation, as well as other real property located in the United States. 

Defendant asserts that this home located on the SMSC reservation is the parties' primary 

residence as evidenced by income tax filings, driver's licenses, the mailing address of 

bank statements, voter registration identification, and other standard indicators of 

domicile. 

During the course of the parties' marriage they adopted two children, born in 1999 

and 2003, from China. Despite their ineligibility for enrollment with the Shakopee 

Mdewakanton Sioux Community, both children have been full participants in the cultural 

life of Defendant's Tribe, and both children self-identify as members of the Shakopee 

Mdewakanton Sioux Community. 
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Defendant is presently unemployed and has been the primary caretaker for the 

parties' two minor children while the Plaintiff works during the academic school year. 

Plaintiff derives all his sources of income from the monthly per capita payments he 

receives from the Shakopee Mdewakanton Sioux Community. In addition the Shakopee 

Mdewakanton Sioux Community also provides both parties, and their children, with their 

medical and dental insurance coverage, and has paid for the private school tuition for the 

parties' minor children. 

Plaintiff has filed an Answer to Defendant's Petition for Dissolution in SMSC 

Tribal Court on September 31, 2013 challenging that Court's jurisdiction to hear the 

matter pending before it. Within that Answer Plaintiff asserts, among other requests for 

relief, that, "the statutes of the State of Minnesota governing marital dissolutions are the 

governing law for this Petition for the dissolution of marriage and all related issues." See 

attached Answer of Plaintiff. This claim, among other claims that Plaintiff is asserting 

before the SMSC Tribal Court, are in essence the identical claims that Plaintiff is also 

using as a basis for her requests of relief before this Court where she is seeking 

declaratory and injunctive relief. 

III. 
LEGAL ARGUMENT 

A. PLAINTIFF'S COMPLAINT SHOULD BE DISMISSED DUE TO ITS 
BEING IMPROPERLY VENDED AND FAILING TO STATE A CLAIM 
UPON WHICH RELIEF CAN BE GRANTED. 

If venue is improper in the district court where the action was filed, the Court may, 

within its discretion under 28 U.S.C. § 1406(a) (2012), dismiss the action or transfer the 
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action to any district in which it can be brought to promote the interests of justice. The 

standard for reviewing a motion to dismiss under FED. R. CIV. P. 12 (b)(6) (2012) 

requires that a complaint must contain, "enough facts to state a claim to relief that is 

plausible on its face." Bell Corp. v. Twombly, 55 U.S. 544, 127 (2007). "Where the 

allegation shows on the face of the complaint [that] there is some insuperable bar to 

relief, dismissal under Rule 12 (b)(6) is appropriate." Benton v. Merrill Lynch & Co. Ins., 

524 F.3d 866 870 (8th Cir. 2008). Also, when considering requests for injunctive relief, it 

is well established that, "a preliminary injunction is an extraordinary and drastic remedy, 

one that should not be granted unless the movant by a clear showing, carries the burden 

of persuasion." Mazurek v. Armstrong, 520 U.S. 968, 972 (1997). 

A preliminary comment is in order as to the peculiar nature of the relief being 

requested by the Plaintiff: a declaratory judgment and an injunction. In another dispute 

involving a contested custody proceeding between a tribal member and non-tribal 

member parents where state and tribal courts were both involved, a party to that 

proceeding attempted to obtain a declaratory judgment in federal court as a way to 

resolve that jurisdictional dispute between the state and tribal courts. The Ninth Circuit 

Court of Appeals stated that "[a] federal court declaratory judgment is simply not the 

proper means to untangle this jurisdictional knot." Confederated Tribes of the Colville 

Reservation v. Superior Court of Okanogan County, 945 F.2d 1138, 1141 (9th Cir. 1991). 

That Court went on to state that basically it was up to the competing state and tribal 

courts to sort out those issues, that indeed they are entitled to carefully consider and 

analyze those issues, and once the issues reached the highest courts in each court system, 
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the parties might then be in a position to go into federal court -- but only in the United 

States Supreme Court on appeal or by writ of certiorari. Id. Finally, the 9th Circuit then 

stated "[i]t is well-established that declaratory judgments cannot fill in for appeals, let 

alone substitute for an appeal when no appeal could be taken." 945 F.2d at 1142. 

It is now clear beyond dispute that when faced with a question of determining 

jurisdictional requirements of a Tribal Court, those matters are generally initially ruled 

upon by the Tribal Court itself. National Farmers Union Insurance Cos. v. Crow Tribe, 

471 U.S. 845 (1985). This rule extends to jurisdictional questions involving non-member 

individuals of the Tribe whose jurisdiction is being challenged, and when presented with 

those challenges, a district court's review of the matter should be deferred until such time 

as a Tribal Court has had the opportunity to address the matter before it as, "tribal 

authority over the activities of non-Indians on-reservation lands is an important part of 

tribal sovereignty." Iowa Mutual Insurance Co. v. LaPlante, 480 U.S. 9, 18 (1987). This 

requirement provides the basis for Defendant's request for a denial of Plaintiffs 

Complaint until such time as Plaintiff has exhausted their remedies before the SMSC 

Tribal Court. 

Tribes generally have the right to regulate their own internal affairs. As stated in 

Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55-56 (1976), "[Indians] remain a separate 

people, with the power of regulating their internal and social relations. They have the 

power to make their own substantive laws in internal matters and to enforce that law in 

their own forums". Tribes also generally have the right to exert authority over non

members pursuant to Montana v. United States, 450 U.S. 544 (1981), provided those non-
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members have entered into a consensual relationship with the tribe, or its members, and 

the subject matter of the laws that are in question pertain to that consensual relationship. 

Montana provides additional authority for the Tribe to exert jurisdiction, through its civil 

authority over non-members, when the conduct of the non-member, "threatens or has 

some direct effect on the political integrity, the economic security, or health or welfare of 

the tribe." Id. at 566. 

In the present case, the allowances outlined within Montana that enable a tribal court 

to exert jurisdiction over a non-member apply. Initially, the basis for the legal disputes 

between Plaintiff and Defendant arise from the legal proceedings appurtenant to their 

divorce, which is simply another way to say both parties are seeking to sever the legal 

relationship that they have with each other, which they both consensually entered into 

under the marriage laws of the Shakopee Mdewakanton Sioux Community. Therefore, 

there can be no dispute that Plaintiff voluntarily entered into the consensual relationship 

with Defendant that is now the crux of this case. By doing that, and by entering into that 

relationship with Defendant who is an enrolled member of the Shakopee Mdewakanton 

Sioux Community, Plaintiff created the grounds upon which the SMSC Tribal Court can 

exert jurisdiction over her dissolution proceeding with Defendant, since that proceeding 

is the subject matter of the laws that relate to the consensual relationship. 

Plaintiffs Complaint also directly implicates the second Montana allowance in that 

her underlying requests to this Court challenge the very nature of the laws that she 

believes the SMSC Tribal Court would apply in her case. By making that challenge, 

Plaintiff has directly tied her request for relief to the Shakopee Mdewakanton Sioux 
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Communities' political integrity, economic security, or health and welfare. This also 

creates the grounds upon which the SMSC Tribal Court can exert jurisdiction over 

Plaintiff, a non-member, for purposes of hearing the dissolution proceeding brought by 

Defendant against Plaintiff in SMSC Tribal Court. Because grounds exist for the SMSC 

Tribal Court to exert jurisdiction over the dissolution proceeding pending before it 

between the parties, this Court should defer ruling on Plaintiffs Complaint until such 

time as Plaintiff has exhausted all of her remedies before the SMSC Tribal Court. 

National Farmers Union Insurance Cos. v. Crow Tribe, 471 U.S. 845 (1985) and 

Iowa Mutual Insurance Co. v. LaPlante, 480 U.S. 9 (1987) both set forth the clear 

principle that when issues of jurisdiction lie as the basis for a proceeding brought in 

district court, then the tribal court in question should be given the first opportunity to 

weigh in on those arguments. This will allow, "the forum whose jurisdiction is being 

challenged the first opportunity to evaluate the factual and legal bases for the challenge" 

which will foster "the orderly administration of justice in federal court ... by allowing a 

full record to be developed in the Tribal Court before either the merits or any question 

concerning appropriate relief is addressed." National Farmers Union Insurance Cos., v. 

Crow Tribe at 855-56. 

This principle was further expanded upon within Iowa Mutual Insurance Co. v. 

LaPlante, 480 U.S. 9, 16 (1987) when it held that, "unconditional access to the federal 

forum would place it in direct competition with the tribal courts, thereby impairing the 

latter's authority over reservation affairs." Iowa Mutual went on to say that such access 

to federal courts was also counter to the principle that, "[t]ribal authority over the 
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activities of non-Indians on-reservation lands is an important part of tribal sovereignty" 

and that "[ c ]ivil jurisdiction over such activity presumptively lies in tribal courts unless 

affirmatively limited by a specific treaty provision or federal statute." Id. at 18. This 

approach of deferring review of matters implicating tribal jurisdiction, and requiring 

litigants to exhaust their tribal court remedies prior to seeking federal relief, "precludes 

re-litigation of issues raised by the [tribal court plaintiffs] bad-faith claim and resolved 

in the Tribal Courts." Id. at 20 n.14. 

The holdings of both National Farmers Union and Iowa Mutual have been 

incorporated by the Eighth Circuit's analysis as contained in Duncan Energy Co. v. Three 

Affiliated Tribes, 27 F.3d 1294 (8th Cir. 1994) where it was held that an exhaustion of 

tribal court procedures was mandatory when the matter in question involved, "questions 

of Tribal Law and jurisdiction." Id. at 1300. See also United States ex rel. Kishell v. 

Turtle Mountain Housing Authority, 816 F.2d 1273 (8th Cir. 1987) (Estate of member of 

Indian tribe was required to exhaust available tribal court remedies prior to bringing 

federal action.) 

There are exceptions to the general principles outlined in both National Farmers 

Union and Iowa Mutual in so much as deferral by a federal court and requiring a plaintiff 

to exhaust their tribal court remedies need not occur, "where assertion of tribal 

jurisdiction 'is motivated by a desire to harass or is conducted in bad faith,' ... or where 

the action is patently violative of express jurisdictional prohibitions, or where exhaustion 

would be futile because of the lack of an adequate opportunity to challenge the court's 

jurisdiction." National Farmers Union Insurance Cos. v. Crow Tribe, 471 U.S. 845, 856 

9 

CASE 0:13-cv-02985-DWF-JJK   Document 13   Filed 11/21/13   Page 12 of 17



n.21 (1985). However, none of these exceptions are applicable in the present proceeding 

considering: (1) Defendant's dissolution proceeding in SMSC Tribal Court was initiated 

after Plaintiff filed for divorce in British Columbia; (2) the parties and their children 

derive substantial benefits from the Shakopee Mdewakanton Sioux Community in the 

form of per-capita income payments, medical and dental insurance coverage, private 

tuition expenses; and (3) the parties' marital homestead is located on the reservation 

itself. Additionally, Plaintiff has availed herself of the SMSC Tribal Court process by 

filing her Answer, which undercuts any claims that she may assert that the SMSC Tribal 

Court cannot provide her an adequate opportunity to hear her challenges to that court's 

jurisdiction to hear the matter before it. 

The Plaintiff has also attempted to construct an argument around Public Law 280 (28 

U.S.C. § 1360), erroneously asserting that a conflict between the substantive divorce 

laws of the state of Minnesota and the SMSC Domestic Relations Code mandate that 

Minnesota law be applied in the tribal court proceeding This argument is flawed for 

several reasons. First, the Minnesota Court of Appeals decision cited by the Plaintiff in 

support of her position, Zander v. Zander, 720 N.W.2d 360 (Minn. App. 2006), rev. 

denied (Minn. Nov. 14. 2006) was a case where a non-tribal member initiated his divorce 

proceeding in state court and the tribal-member spouse asserted that the state court was 

bound by tribal domestic relations laws that treated her tribal per capita payments 

differently in the divorce than did state law. The Minnesota Court of Appeals, noting the 

two courts had concurrent jurisdiction, held that because the matter was in state court, the 

state court was free to apply its law rather than tribal law. 720 N.W.2d at 370. 
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It would seem logical that the Zander holding would similarly support the SMSC 

tribal court applying its own law in a divorce commenced in its court where the non-tribal 

spouse could also have commenced her action in state district court. For whatever 

reason, this Plaintiff has not initiated a divorce proceeding in the courts of Minnesota, but 

instead has initiated a proceeding in a provincial Canadian court where jurisdiction is 

being challenged by the husband in that court. These courts, as they apply their own 

domestic relations laws, will no doubt appropriately grapple with the jurisdictional issues 

and hear motions from the parties as to which court should assert final jurisdiction over 

the various issues in dispute. The Zander decision offers no support for the proposition 

that Public Law 280 mandates the bizarre result that the tribal court must apply 

Minnesota law in a divorce proceeding originating in Tribal Court. In fact, by holding 

that the state court could apply state law, it supports the proposition that the tribal court 

can apply tribal law when the proceeding is in its court. 720 N.W.2d at 369-70. 

In their Public Law 280 analysis, the Plaintiff and her attorneys reveal their lack of 

personal knowledge of the SMSC Domestic Relations Code when they assert that there is 

no ability of the tribal court to award non-marital, separate assets to the non-member 

spouse, or that the tribal court cannot or will not award child support or maintenance 

payments out of income from per capita payments to the tribal member. In fact, there are 

provisions in the tribal code allowing for hardship awards of separate property acquired 

with per capita payments (SMSC Domestic Relations Code, Chapter III, Section 5, (b)) to 

non-member spouses. This is the same approach taken by Minnesota domestic relations 

law with regard to non-marital assets of the parties. Further, the SMSC tribal court 
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routinely awards spousal maintenance and child support payments to non-member 

spouses and parents out of income from per capita payments of tribal members in divorce 

and custody proceedings. Certainly the dollar amounts in asset divisions and support 

payments may be different from state court to tribal court, as they are different from tribal 

court and the provincial courts of Canada, or indeed as they would be between divorcing 

couples who can establish domicile in both Minnesota and Wisconsin. These differences 

in potential outcomes in various courts with concurrent jurisdictions are not the 

determining factor in resolving which court should hear which issue -- and this analysis 

certainly provides no basis for a claim of a violation of federal civil rights that underlies 

the Plaintiffs petition before this court. 

Finally, with regard to Public Law 280, federal courts have routinely held, as the 

Ninth Circuit has ruled in the Colville Tribes case, that "Public Law 280 does not divest 

the Colville Tribes of its preexisting jurisdiction to govern the domestic relations of its 

members, to establish marriages, dissolve them and make custodial decisions of all 

children of marriages that are otherwise subject to the jurisdiction of the Colville Tribal 

Court." Confederated Tribes of the Colville Reservation v. Superior Court of Okanogan 

County, 945 F.2d 1138, 1140. See also, Native Village of Venetie LR.A. Council v. 

State of Alaska, 944 F.2d 548 (9th Cir. 1991)(Public Law 280 did not divest tribal courts 

of concurrent jurisdiction over child custody matters); Walker v. Rushing, 898 F .2d 672, 

675 (8th Cir. 1990)("nothing in the wording of Public Law 280 or its legislative history 

precludes concurrent tribal authority."). 
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It is appropriate under both National Farmers Union and Iowa Mutual for Plaintiff's 

Complaint to be dismissed in its entirety because none of the exceptions to the general 

rule requiring abstention by federal courts from hearing matters involving questions of 

tribal court jurisdiction until such time as the remedies available to the parties in tribal 

court have been exhausted exists., This conclusion is further supported by the fact that in 

the present case, Plaintiff has not made any showing of a need for the implementation of 

an "extraordinary" and "drastic" remedy that would justify the use of injunctive relief. 

Plaintiff has not asserted any credible harm that will arise to Plaintiff by presenting these 

arguments to the SMSC Tribal Court, and in fact, Plaintiff has offered these very same 

arguments to that Court for it to review. Also, Plaintiff's claim for injunctive relief is not 

presented as an independent claim for relief, but is derivative of the other counts of the 

complaint, and as such fails to state a cognizable legal basis for relief. As such, it is also 

appropriate for Plaintiff's request for injunctive relief to be denied, and respect the SMSC 

Tribal Court's right to rule on the merits of the arguments before it. 

CONCLUSION 

This Court should abstain from ruling in this matter because the issues raised are 

not properly before this Court and the parties have not had the opportunity to exhaust all 

remedies in the tribal and Canadian provincial courts, and further, this Court should 

dismiss the Plaintiff's Complaint for failure to state a claim for which relief can be 

granted. 
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Dated: j/rJvlMbb· 20J 2tJ /3 
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(612) 340-1150 
Attorney for Defendant 
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