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JURISDICTIONAL STATEMENT 

In addition to the jurisdiction conferred over the main appeal pursuant to 28 

U.S.C. § 1331 and 25 U.S.C. § 3013, the Court has jurisdiction over the Appellees’ 

cross-appeal by virtue of their timely filed notice of appeal pursuant to Fed. R. 

App. P. 4(a)(3).  The Appellees are seeking judicial review of the Memorandum 

and Order entered by the District Court on February 4, 2011 (App. at 1), 

dismissing their cause of action and claims under 42 U.S.C. § 1983, and from 

(2) the Memorandum entered on November 23, 2011 (App. at 32), affirming the 

dismissal of those claims.  These orders were interlocutory, and were properly 

preserved for appeal.  See United States ex. rel. Atkinson v. Pa. Shipbuilding Co., 

473 F.3d 506, 516 (3d Cir. 2007);  In re Burlington Coat Factory Sec. Litig., 114 

F.3d 1410, 1435 (3d Cir. 1997).  Both orders became final, appealable orders as of 

the entry of the final judgment.  (App. at 48 & 80.)  

The Appellant filed a notice of appeal from the final judgment on May 17, 

2010.  (Add. to App. at 1.)  Accordingly, the Appellees’ notice of cross-appeal, 

which was filed three days later on May 20, 2013, was timely filed.  See Fed. R. 

App. P. 4(a)(3) (requiring notice of cross-appeal to be filed within 14 days 

following appellant’s notice of appeal).  
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ISSUES PRESENTED FOR REVIEW 

In the cross-appeal, the Appellees are requesting that the Court reverse the 

dismissal of their claims under 42 U.S.C. § 1983.  The issues presented are:  

1. In view of the federally recognized rights under the Native American 

Graves Protection and Repatriation Act, 25 U.S.C. § 3001 et seq., whether a 

plaintiff pursuing a claim to enforce NAGPRA may also state a claim under 42 

U.S.C. § 1983 for a governmental body’s failure or refusal to comply with the 

statute.  

2. Whether the remedial provisions of NAGPRA, including those set 

forth in 25 U.S.C. § 3013 providing for federal court jurisdiction for violations of 

the statute, comprise the type of elaborate and comprehensive remedial scheme 

that forecloses a plaintiff from asserting companion claims under § 1983 consistent 

with the guidance set forth in recent Supreme Court decisions, including Fitzgerald 

v. Barnstable School Committee, 555 U.S. 246, 129 S. Ct. 788 (2009).  
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STATEMENT OF RELATED CASES AND PROCEEDINGS 

Pursuant to 3d Cir. L.A.R. 28.1(2), this case has not been before this Court 

previously, and the Appellees are aware of no other cases or proceedings related to 

this matter either pending or about to be presented to this Court or to any other 

federal or state court or agency.  
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STATEMENT OF THE CASE 

In 1990, Congress enacted the Native American Graves Protection and 

Repatriation Act, 25 U.S.C. § 3001 et seq. (the “NAGPRA”), which, like other 

legislation of its type, addressed longstanding disregard and abuses of American 

Indian people’s civil rights.  Among its provisions, NAGPRA recognized a legacy 

under which Indian people in the United States have been denied the basic human 

right to bury their own in accordance with their own tribes’ beliefs, traditions, and 

customs.  The statute recognizes that Indian remains and graves historically have 

been appropriated for treatment as objects of curiosity and even as commercial 

attractions.  Among other remedies, Congress broadly enabled Native Americans 

and tribes to repatriate their people’s remains.  

The great Sauk athlete Jim Thorpe died in 1953, and, in accordance with his 

expressed wishes, his Indian family began the process of burying him on Indian 

land within the Sac and Fox Reservation in Oklahoma.  Traditional burial 

ceremonies were begun, but were halted abruptly when Thorpe’s third wife, a 

non-Indian, seemingly motivated by financial considerations, decided to shop his 

remains to the locale that would meet her demands.  Eventually, Thorpe’s remains 

were buried in the newly renamed Borough of Jim Thorpe in Pennsylvania (the 

“Borough”) as part of a grandiose—and never realized—scheme to use his grave to 

revive economically the communities of Mauch Chunk and East Mauch Chunk.  
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Members of Thorpe’s Indian family objected, but lacked any viable options until 

the enactment of NAGPRA.  

Unsuccessful in their efforts to convince the Borough to cooperate with a 

repatriation, the surviving sons of the famous athlete, Richard and William Thorpe 

(the “Thorpes”), along with the Sac and Fox Nation of Oklahoma (the “Nation”) 

(collectively referred to as the “Appellees”), brought this litigation pursuant to 

NAGPRA.  The main claim in the case was limited to a determination of whether 

the remains of Jim Thorpe and the Borough fall within the provisions of 

NAGPRA.  

Course of Proceedings 

The case initially was filed by John Thorpe, one of Jim Thorpe’s sons and a 

former Principal Chief of the Nation, in June 2010, with the Borough and the 

members of the Borough Council named as defendants.  (Rec. Doc. 1.)  The 

District Court subsequently denied a motion by the Borough to dismiss the claims 

under NAGPRA pursuant to Fed. R. Civ. P. 12(b)(6), and also made various 

rulings concerning standing and the construction of the relevant provisions of the 

statute.  (App. at 1.)  Further, the District Court dismissed the Appellees’ cause of 

action under 42 U.S.C. § 1983 for violations and/or deprivation of their rights 

under NAGPRA.  (App. at 13-19.)  

In its ruling on the Borough’s initial motion to dismiss, the District Court 
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determined that all of Jim Thorpe’s lineal descendents and the Nation were 

necessary parties for purposes of Fed. R. Civ. P. 19(a), but reserved the question of 

whether their joinder was feasible for purposes of the rule.  (App. at 24-29.)  

Subsequently, however, upon a clarification of the scope of the action by the 

plaintiffs, the court revisited its ruling and determined that the lineal descendents 

and the Nation were not necessary parties.1  (App. at 36-39.)  

At the conclusion of discovery, the parties filed cross-motions for summary 

judgment.  The court entered a complete summary judgment in favor of the 

Thorpes and the Nation on April 19, 2013.  (App. at 48 & 80.)  

Disposition Below 

The District Court granted the Thorpes’ and the Nation’s motion for 

summary judgment in full.  Construing the plain language of NAGPRA, the court 

ruled that the Borough is a “museum” within the definition set forth in the statute 

because there was no genuine dispute that the Borough is in possession and control 

of Jim Thorpe’s remains and because it has been, since NAGPRA was enacted, the 

recipient of federal funds.  (App. at 61-75.)  The court further rejected the 

Borough’s asserted defense of laches, in part because NAGPRA contains no 

                                                 
1  Shortly after the District Court’s first ruling, John Thorpe died, and 

his brothers, Richard Thorpe and William Thorpe, and the Nation, joined the 
litigation, and were the plaintiffs at the time the District Court revised its earlier 
determination under Rule 19.  
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limitations period, and the adoption of an analogous limitations period would be 

inconsistent with the statute.  (App. at 75-76.)  Further, the District Court 

concluded that Borough had failed to show legally sufficient prejudice from any 

delay in the filing of the action.  (App. at 77-78.)  

STATEMENT OF FACTS 

An extensive historical record exists about the life and death of Jim 

Thorpe—including his burial in the Borough—although the predominantly legal 

issues in this case turn on a few key facts.  For purposes of summary judgment, the 

applicability of NAGPRA rested on whether the Borough and the remains of Jim 

Thorpe fall within the scope of the statute, and the District Court correctly 

identified the limited facts material to that determination, none of which were in 

genuine dispute.  The broader facts surrounding Jim Thorpe’s life and death, 

although not essential to the key legal rulings under NAGPRA, place this litigation 

in the context of the American Indian experience in the United States, and illustrate 

some of the reasons NAGPRA was enacted.  

Jim Thorpe as Famous Athlete and as a Sauk Indian  

Today Jim Thorpe is best known for his unequalled athletic versatility and 

triumphs, and also for the unjust reversal of his personal fortunes.  Historians 

record that Thorpe’s athletic potential was recognized almost by accident while he 
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was a student at the Carlisle Indian Industrial School.2  Soon Thorpe began 

excelling at sports, including track and field and baseball, and also in football, a 

sport in which he shortly came to be regarded as a phenomenon.3  As a contestant 

at the 1912 Olympics in Stockholm, Sweden, Thorpe won gold medals in the 

pentathlon and the decathlon, and thereafter came to be known as the “world’s 

greatest athlete.”4  In early 1913, however, he was stripped of his Olympic medals 

in what history generally regards as an injustice.5  

Like many Indian people, Jim Thorpe lived in two worlds.  Thorpe was born 

in 1887 on the Sac and Fox Indian Reservation in the Oklahoma Territory, now 

part of present-day Oklahoma.6  As a member of the Thunder clan, Thorpe was 

given the Indian name Wa-tha-huk, meaning “the bright path the lightening makes 

                                                 
2  See Kate Bufford, Native Am. Son:  The Life & Legend of Jim Thorpe 

at 42-43 (2010) [hereinafter Native Am. Son];  Robert W. Wheeler, Jim Thorpe:  
World’s Greatest Athlete at 50-51 (1975) [hereinafter World’s Greatest Athlete].  

3  See Native Am. Son at 57-81, 97-117;  World’s Greatest Athlete at 
63-98.  

4  See Native Am. Son at 119-34;  World’s Greatest Athlete at 99-113.  

5  See Native Am. Son at 157-67;  World’s Greatest Athlete at 141-52.  
In 1983, after an effort that had begun in the 1940s, the International Olympic 
Committee presented replicas of Thorpe’s medals—made from the original 
molds—to his surviving children.  See Native Am. Son at 375-79.  

6  See Native Am. Son at 6;  see also World’s Greatest Athlete at 3.  
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as it goes across the sky.”7  To the Sac and Fox people Thorpe was and is known 

not only for his athletic accomplishments, but also for his work for his tribe and on 

behalf of the legal rights of Indian people and tribes in general.8  

As the District Court correctly determined, the undisputed facts about Jim 

Thorpe’s life relevant to the applicability of NAGPRA are that he was a Native 

American person of Sauk heritage and an enrolled member of the Sac and Fox 

Nation of Oklahoma, a federally recognized Indian tribe.9  Likewise, Jim Thorpe’s 

sons Richard and William—his sole surviving children—are also enrolled 

members of the Nation.  (Rec. Doc. 98-4, at ¶ 4(b)-(c).)  

The Death of Jim Thorpe  

Jim Thorpe died from a heart attack on March 28, 1953, in Lomita, 

California.10  Thorpe’s estranged third wife, Patricia Askew Thorpe—known as 

“Patsy”—initially “wanted nothing to do with her husband,” and donations of 

                                                 
7  See Native Am. Son at 6;  Rec. Doc. 98-3, at ¶ 8.  

8  See Native Am. Son at 277-78, 283-87, 295-97, 302-05;  World’s 
Greatest Athlete at 196, 214-15.  

9  See BIA, Indian Entities Recognized & Eligible to Receive Benefits 
from the U.S. BIA, 78 Fed. Reg. 26,384, 26,387 (May 6, 2013);  Rec. Doc. 98-4, at 
¶ 4(a).  

10  See Native Am. Son at 363;  World’s Greatest Athlete at 225.  
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money and mortuary services had to be enlisted to prepare his body for burial.11  

However, within days and “once she realized that [Jim Thorpe’s] death was an 

opportunity,” Patsy Thorpe began seeking financial commitments for a memorial.12  

In his later years, Thorpe repeatedly told the members of his Indian family that he 

wanted to be buried in Sac and Fox Indian country.13  At the request of his family 

Jim Thorpe’s remains were returned to Shawnee, Oklahoma, near where he was 

born.14  

On Sunday, April 12, 1953, members of the Sac and Fox Thunder clan and 

other members of Jim Thorpe’s Indian family gathered at a farm near Shawnee for 

the beginning of a two-day funeral conducted in accordance with Sauk burial 

customs and traditions.15  However, as the funeral ceremonies began, Patsy 

                                                 
11  See Native Am. Son at 365-66.  

12  See Native Am. Son at 366-67;  see also World’s Greatest Athlete at 
228-29.  

13  Rec. Docs. 98-1, at ¶ 7;  98-2, at ¶ 7;  98-9, at 36 ll.7-12;  98-10, at 24 
ll.3-7.  See also Jack McCallum, The Regilding of a Legend, Sports Illustrated, Oct. 
25, 1982, at 48, 54 [hereinafter Regilding of a Legend];  Rec. Docs. 98-1, at ¶ 10;  
98-3, at ¶ 11.  

14  See Native Am. Son at 368-69.  Historians record that Patsy Thorpe, at 
least initially, acknowledged her husband’s wishes and agreed to a burial in Sac 
and Fox country.  See World’s Greatest Athlete at 228-29.  

15  See Native Am. Son at 369-70;  see also Gilbert Hill, Tribe Has Secret 
Rite for Thorpe’s Farewell, Daily Oklahoman, Apr. 13, 1953, at 1;  Rec. Docs. 
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Thorpe, accompanied by state law enforcement officers, arrived and had the casket 

removed.16  The Sauk funeral was therefore never completed, and this disrespect 

for tribal customs and practices is remembered to this day in Sac and Fox country 

as a serious injustice committed by the non-Indian world.17  

As the District Court noted, Jim Thorpe died intestate.  (App. at 50.)  

Therefore, he left no legally binding instructions concerning the disposition of his 

remains.  

The Odyssey of Jim Thorpe’s Remains and His Eventual Burial  

In the following days, Patsy Thorpe, angered by Oklahoma’s delay in 

finalizing plans for a memorial, began a macabre odyssey of shopping her 

husband’s remains to a city or town that would best meet her demands.18  After 

learning about the economic development efforts of two dying Pennsylvania coal 

mining towns—Mauch Chunk and East Mauch Chunk—Patsy Thorpe began 

                                                                                                                                                             
98-1, at ¶¶ 8-10;  98-2, at ¶ 9;  98-3, at ¶¶ 5, 9 & 13;  98-9, at 38 ll.11 to 39 ll.9;  
98-10, at 35 ll.16 to 36 ll.7, 40 ll.9 to 41 ll.3.  

16  See Bill Crawford, All American:  The Rise & Fall of Jim Thorpe at 
231 (2005) [hereinafter All American];  Native Am. Son at 370;  Rec. Docs. 98-1, at 
¶¶ 8-10;  98-2, at ¶ 9;  98-9, at 38 ll.11 to 39 ll.9;  98-10, at 35 ll.16 to 36 ll.7, 40 
ll.9 to 41 ll.3.  

17  Rec. Docs. 98-1, at ¶ 13;  98-2, at ¶ 9;  98-3, at ¶ 15.  

18  See All American at 232;  Native Am. Son at 370-71;  Regilding of a 
Legend at 36.  
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negotiating with leaders of the communities to bury her husband there.19  

Indeed, extensive plans were made to use the body of Jim Thorpe to reverse 

the towns’ economic fortunes.  Local leaders agreed to merge the communities into 

a single borough, to be named “Jim Thorpe.”20  The plans called not only for a 

mausoleum but also for an extensive commercialization of the Jim Thorpe name, 

including a football shrine, a museum, a 500-bed hospital, an Olympic stadium, 

and a sporting goods factory with a Jim Thorpe trademark.21  Patsy Thorpe signed 

an interment agreement to ensure that the town consolidation occurred, and she 

reportedly was paid expenses and perhaps additional sums of money to further 

“cement the deal.”22  

The plans for Jim Thorpe, in death, to save the Borough faced setbacks from 

the beginning.  It took three years for the Borough to deliver on the promised 

                                                 
19  See Native Am. Son at 372-73;  World’s Greatest Athlete at 229-30;  

see also Regilding of a Legend at 56 & 63.  

20  See Native Am. Son at 373;  World’s Greatest Athlete at 230.  Patsy 
Thorpe is said to have suggested that the two towns “unite and benefit monetarily 
from tourism by using the name of a well-known person as a drawing card.”  
Rosemary K. Updyke, Jim Thorpe, the Legend Remembered at 78 (1997).  

21  See All American at 232;  Native Am. Son at 372;  Regilding of a 
Legend at 64.  

22  See Native Am. Son at 373;  see also Regilding of a Legend at 63.  
Patsy Thorpe sought burial arrangements with other entities, including Carlisle, 
with which no deal was reached because Patsy “wanted too much money” and 
because “her price was too high.”  Regilding of a Legend, at 58.   
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mausoleum, and none of the grandiose development plans centered on the grave 

ever materialized.23  Meanwhile, in Sac and Fox eyes, the desecration of Jim 

Thorpe’s remains continued.  Believing the casket was too heavy, the locals had it 

opened so they could examine the body.24  Subsequently, a group of protestors 

tried to “pry the coffin out of the crypt with the intent of dumping it” on the front 

porch of the home of one of the promoters of the burial initiatives.25  

Within a few years, when it became clear that the efforts to use Jim Thorpe’s 

remains for economic development were futile, two referendums were called to 

reverse the name change.26  Before the first vote, vandals defaced the mausoleum 

with a hammer.27  As a local community leader expressed:  “You mention Jim 

Thorpe and nobody knows what you’re talking about,” to which he added, in an 

interview with Sports Illustrated, “[a]ll we got is a dead Indian.”28  

The District Court identified as material that Jim Thorpe’s remains were 

                                                 
23  See Native Am. Son at 373-74;  see also Regilding of a Legend at 64.  

24  See Native Am. Son at 373;  see also Regilding of a Legend at 66.  

25  See id.  

26  See Native Am. Son at 374;  see also Regilding of a Legend at 66.  

27  See Native Am. Son at 374;  see also Regilding of a Legend at 66.  

28  Native Am. Son at 374 (quoting Regilding of a Legend at 48, 53);  see 
also All American at 232.  Other community leaders are also reported to have 
expressed the same sentiment.  See Scorecard:  Living Legend, Sports Illustrated, 
Nov. 20, 1978, at 17.  
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interred on land owned by the Borough and in a mausoleum maintained by the 

Borough, and therefore that it is undisputed that the Borough “has possession or 

control over the famous athlete’s remains.”  (App. at 50 & 74.)  The District Court 

further noted the existence of the agreement between the Borough and Patsy 

Thorpe.  However, by its express terms the agreement was binding solely upon her 

and her heirs, which did not include Jim Thorpe’s Indian family.  (App. at 50 & 

486.)  

Repatriation of Jim Thorpe’s Remains 

The burial of Jim Thorpe in a town he never visited, and the driving motives 

for the burial—commercialization, tourism, and mascotism—have been recurring 

themes in the Sac and Fox Nation’s experience.  The great Sauk warrior Black 

Hawk, an ancestor of Jim Thorpe, died in October 1838, and was buried near Rock 

Island, Illinois, but “even in death the white people would not let him rest.”29  A 

year after his burial it was discovered that Black Hawk’s remains had been dug up 

and his head removed, and, a few months later, the rest of his remains were 

stolen.30  The grave robber was a local doctor “who had the bones cleaned and 

wired together so as to put the skeleton of the famous Sauk leader on display in his 

                                                 
29  See Kerry A. Trask, Black Hawk:  The Battle for the Heart of Am. at 

303 (2006).  

30  See id.  
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office.”31  After Black Hawk’s family complained, the governor of the Iowa 

Territory had the skeleton seized, but it was again put on display in a museum.32  

Nor is the recorded treatment of Indian people’s remains purely a historical 

problem, because Indian graves and remains continue to be viewed as objects of 

curiosity to be managed and possessed by non-Indians.33  It was against this history 

and continuing societal views toward Indians that NAGPRA was adopted.  

Subsequently, tribes such as the Sac and Fox Nation have developed NAGPRA 

programs to utilize the statute to protect their people’s rights in this area and to 

take corrective actions through repatriations.  The Nation’s NAGPRA program 

has, among other initiatives, repatriated remains within states including Illinois, 

Iowa, Missouri, and Pennsylvania.34  

Even though Jim Thorpe’s burial in the Borough pre-dated NAGPRA by 

more than three decades, his sons and other members of his Indian family have 

never given up on achieving a repatriation.  Jim Thorpe’s sons protested his burial 

in the Borough beginning immediately following his death, but those and 
                                                 

31  See id.  

32  See id. at 304.  

33  In recent years, the Sac and Fox Nation has been confronted with 
situations including the desecration of the grave of an infant in a tribal cemetery.  
See Infant’s Grave Disturbed in Sac & Fox Cemetery, Sac & Fox News, Mar. 11, 
1992, at 3.  

34  Rec. Doc. 98-3, at ¶¶ 3-6.  
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subsequent efforts toward repatriation were ignored.35  Not until the enactment of 

NAGPRA did they, along with other Indian people and tribes, have the necessary 

legal tools to exercise rights with respect to their father’s burial.  

SUMMARY OF THE ARGUMENT 

An interpretation of plain statutory language is dispositive that NAGPRA 

applies to the remains of Jim Thorpe and to the Borough.  As the District Court 

concluded, no genuine dispute of fact exists as to the Borough’s satisfaction of all 

of the underlying requirements of NAGPRA, including that the remains at issue are 

those of a Native American and are within the possession and control of the 

Borough.  The court properly rejected the Borough’s principal argument—that 

NAGPRA should be applied only to “ancient” remains.  The act contains no such 

limitation, and the text, in fact, requires the opposite interpretation.  

The District Court also rejected the Borough’s contention that it is not a 

“museum,” and noted that the town did not challenge the evidence supporting the 

primary qualifying criteria—that it has received substantial federal funding 

throughout the period NAGPRA has been in effect.  The Borough’s theory that 

some of its federal funding lost its federal character because it was processed 

through other agencies is contrary to prevailing law.  The federal funding 

requirement in many statutes is, in fact, satisfied even by indirect funding.  

                                                 
35  Rec. Docs. 98-1, at ¶¶ 11-12;  98-2, at ¶ 11.  

Case: 13-2446     Document: 003111429913     Page: 29      Date Filed: 10/23/2013



 

 
17

The Borough’s alternative argument—that the Appellees waited too long to 

seek enforcement of NAGPRA—was also properly rejected as a matter of law.  

Congress elected not to write time limitations into NAGPRA, and a judicial 

imposition of such limitations would make the law unenforceable in most 

circumstances.  Further, the Borough cannot succeed on a theory that the Thorpes 

and the Nation delayed, when the Borough failed to satisfy its threshold obligations 

under NAGPRA.  The District Court therefore correctly ruled that the Borough 

failed to satisfy the requirements of a laches defense, as a matter of law.  

Concerning the cross-appeal, NAGPRA gives rise to the type of enforceable 

federal right that properly can be the subject of a companion claim under 42 U.S.C. 

§ 1983.  NAGPRA does not foreclose the use of § 1983, as it contains no 

enforcement mechanism that is incompatible with enforcement through § 1983.  In 

particular, NAGPRA does not contain the type of elaborate and limited 

administrative remedial scheme that the Supreme Court has held would preclude a 

§ 1983 claim.  The Supreme Court has cautioned against lightly concluding that a 

statute precludes the use of § 1983 as an additional remedy, and this case 

constitutes one in which a companion claim under § 1983 can properly be pursued.  

STANDARDS OF REVIEW 

On appeal are three separate rulings by the District Court, each of which is 

subject to a distinct standard of review, as follows:  
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Summary Judgment Granted on NAGPRA Claim 

In reviewing a grant of summary judgment, this Court’s review is plenary, 

and it applies the same standards as the District Court.  See Bushman v. Halm, 798 

F.2d 651, 656 (3d Cir. 1986).  Summary judgment should be affirmed if the 

District Court properly concluded that “no genuine issue as to a material fact” 

existed for trial and that the moving party was “entitled to judgment as a matter of 

law.”  Id.  Since the Appellees’ NAGPRA claim rested on statutory interpretation, 

and no fact material issues were present, the District Court’s interpretation of 

NAGPRA should be affirmed on de novo review.  See United States v. Schneider, 

14 F.3d 876, 878 (3d Cir. 1994).  

Denial of Borough’s Cross-Motion for Summary Judgment 

The only issue in the Borough’s cross-motion for summary judgment that 

was preserved for appeal is its defense of laches, on which the Borough bore the 

burden of proof.  See Waddell v. Small Tube Products, Inc., 799 F.2d 69, 74 (3d 

Cir. 1986).  The District Court denied the Borough’s laches defense and found a 

lack of prejudice to the Borough from any perceived delay.  (App. at 75-78.)  

Because laches is an equitable defense, its application lies within the sound 

discretion of the trial court, and the court’s determination is reversible only for an 

abuse of discretion.  See Bermuda Express, N.V. v. M/V Litsa (Ex. Laurie U), 872 

F.2d 554, 557 (3d Cir. 1989).  To the extent the court’s determination rested on an 
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application of facts, those determinations are reversible only if found to be “clearly 

erroneous.”  See id.  

Dismissal of Claim Under 42 U.S.C. § 1983 

Also on appeal is the District Court’s dismissal of the Appellees’ claim 

under § 1983.  Review of a dismissal under Rule 12(b)(6) is de novo.  See In re 

Adams Golf, Inc. Sec. Litig., 381 F.3d 267, 273 (3d Cir. 2004).  The Court accepts 

all well-pleaded allegations as true and draws all reasonable inferences in favor of 

the claimant.  See id.  

ARGUMENT & AUTHORITIES 

I.  BASED UPON ITS PLAIN STATUTORY LANGUAGE, THE 
DISTRICT COURT CORRECTLY APPLIED NAGPRA TO THE 

REMAINS OF JIM THORPE AND TO THE BOROUGH  

The Borough’s primary and overriding argument in this appeal is that 

NAGPRA should not be applied to so-called “modern” human remains—a 

contention that ignores both the plain language of the statute and the sweeping 

remedial purpose of this important Indian civil rights legislation.  The 

result-oriented nature of the Borough’s argument is evident by the lack of any 

distinction between modern and ancient remains in either NAGPRA or the 

implementing regulations.  In fact, Congress expressly granted certain rights to 

lineal descendants of known Native Americans, a clear indication that the statute 

was intended to apply to the remains of persons such as Jim Thorpe who have died 
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recently enough to have living and identifiable descendants.  

A. NAGPRA Unambiguously Encompasses All Native American Human 
Remains and Is Not Limited to Ancient or Prehistoric Burials  

It is settled that in the construction of a statute the analysis begins with its 

“plain language,” and that a court must “give effect to the statute as written.”  In re 

Visteon, 612 F.3d 210, 219 (3d Cir. 2010) (citing Lamie v. United States Trustee, 

540 U.S. 526, 534, 124 S. Ct. 1023, 1030 (2004)).  Further, “[w]hen the language 

of the statute is plain and unambiguous ‘the sole function of the courts . . . is to 

enforce it according to its terms.’ ”  Id. at 220.  Since NAGPRA provides 

significant and specific protections, “disregarding the text of that statute is 

tantamount to a judicial repeal of the very protections Congress intended to afford 

in these circumstances.”36  Id. at 219.  

In this case, the District Court correctly concluded that NAGPRA’s 

definition of “human remains” contains no ambiguity and plainly encompasses the 

remains of Jim Thorpe.  (App. at 21-22 & 61-63.)  The statute itself uses the term 

“human remains” a number of times as a stand-alone term without any limiting 

                                                 
36  Additionally, as civil rights legislation intended to benefit Indian 

people, NAGPRA must “be construed liberally in favor of the Indians, with 
ambiguous provisions interpreted for their benefit.”  Yankton Sioux Tribe v. U.S. 
Army Corps of Eng’rs, 83 F. Supp. 2d 1047, 1056 (D.S.D. 2000) (citing County of 
Yakima v. Yakima Indian Nation, 502 U.S. 251, 269, 112 S. Ct. 683, 693 (1992)).  
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definition, and there can be no ambiguity as to its ordinary meaning.37  NAGPRA’s 

implementing regulations further provide a definition that uses the term in its 

ordinary sense as “the physical remains of the body of a person of Native 

American ancestry.”38  43 C.F.R. § 10.2(d)(1).  There being no dispute that Jim 

Thorpe was of Sauk ancestry and was, during his life, an enrolled member of the 

Nation, his remains fall within the plain meaning of the statute.  

The Borough’s only acknowledgment of these rules of construction is found 

in its reliance on the canon noscitur a sociss, meaning “a word is known by the 

company it keeps.”  But this canon does not support the Borough’s argument that 

the term “Native American human remains” in NAGPRA is limited to “ancient” or 

“prehistoric” human remains.  In fact, application of this canon supports the 

opposite conclusion, because the statute expressly grants rights to identifiable 

lineal descendants of deceased persons of Native American ancestry—rights that 

would be meaningless if it applied only to ancient or prehistoric persons whose 

                                                 
37  See 25 U.S.C. § 3001(3) (defining “cultural items” encompassed by 

the statute to include “human remains” and other items described therein” );  25 
U.S.C. § 3003 (requiring museums to inventory “Native American human 
remains” and “associated funerary objects”);  25 U.S.C. § 3005 (requiring 
repatriation of “Native American human remains” and other objects pursuant to 
request after inventory and consultation).  

38  As the District Court correctly concluded, the NAGPRA regulations 
are consistent with the plain language of the statute, and the regulatory definitions 
are therefore controlling under Chevron U.S.A., Inc. v. Natural Res. Def. Council, 
Inc., 467 U.S. 837, 104 S. Ct. 2778 (1984).  (App. at 20-21.)  
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lineal descendants would be unidentifiable.  

This was precisely the holding in Yankton Sioux Tribe v. United States Army 

Corp of Eng’rs, 83 F. Supp. 2d 1047, 1056 (D.S.D. 2000) wherein the court read 

the statute as a whole and rejected the very argument made by the Borough.  The 

court held that “[a] statute must be interpreted to give effect, if possible, to every 

clause and word within it.”  Id. (quoting United States v. Menasche, 348 U.S. 528, 

538-39, 75 S. Ct. 513, 520 (1955)).  Accordingly, the court soundly reasoned that  

“[i]f [NAGPRA] applied only to prehistoric human remains, its priority for 
lineal descendants in questions of ownership and control of human remains 
and associated funerary objects would be meaningless, since it is nearly, if 
not completely, impossible to determine the lineal descendants of persons 
who died before recorded time.  The Act must therefore be interpreted to 
apply to all human remains within the meaning of [NAGPRA], and not 
merely human remains of prehistoric origin.”  

Id. at 1056 (emphasis and alteration added).  Thus, by reading NAGPRA in its 

entirety, and taking into account its provisions that grant rights to identifiable lineal 

descendants—such as the individual plaintiffs in this case—it is clear that 

Congress did not limit NAGPRA’s coverage to the remains of “ancient” or 

“prehistoric” Native Americans.  

The Borough provides no explanation of how it would distinguish between 

“modern” and “ancient” persons or remains, and it makes only a conclusory 

argument that Jim Thorpe was a “modern” person.  From a factual perspective, Jim 

Thorpe was born in 1887 and died in 1953.  The Borough’s argument would 
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require the Court to make a fact determination as to whether the remains of a 

person born more than a century ago and who died 60 years ago qualifies as a 

“modern” person.  Such is a question the courts are not required to address because 

Congress did not create any such limitation in defining “Native American human 

remains.”  

The only decision the Borough relies on concerning statutory interpretation 

is inapplicable because it concerns a separate part of the statute and unique facts 

and policy concerns not relevant to this case.  In Kickapoo Traditional Tribe of 

Texas v. Chacon, 46 F. Supp. 2d 644 (W.D. Tex. 1999), an Indian tribe invoked 

NAGPRA to try and prevent the exhumation and autopsy of a tribal member’s 

body buried only a few days earlier, and which state authorities sought as part of a 

criminal investigation.  Id. at 645-49.  The portion of NAGPRA that was at issue 

was addressed to “intentional excavations” of Native American human remains.  

Id. at 649-50 (discussing tribe’s reliance on 25 U.S.C. § 3002(c)).  Under that 

particular part of the statute, a permit is required under the Archaeological 

Resources Protection Act of 1979 (“ARPA”) for remains “which are of 

archeological interest.”  Id. at 650.  

The Borough cites this case as broadly holding that NAGPRA is applicable 

only to “ancient” or “historic” remains, but fails to acknowledge the court’s entire 

holding in context.  Relying on the need for an identifiable “archeological interest” 
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under ARPA and the circumstances of the criminal investigation, the court 

narrowly held that “NAGPRA was not meant to apply to a recently buried corpse 

which is of no particular cultural or anthropological interest, but which is sought 

by state authorities for the purposes of conducting an inquest.”  Id. at 650.  The 

court further cited public policy concerns that would arise if a tribe could use the 

provision of NAGPRA to interfere with a criminal investigation.  See id. at 651.  

In this case, the relevant part of NAGPRA is the “museum” provision, which 

is not subject to any of the same language or policy concerns.39  All that is required 

under the “museum” provision is that the covered entity “have possession or 

control” over Native American human remains and that, after inventory and 

consultation, the museum repatriate the remains pursuant to a request.  See 25 

U.S.C. §§ 3003 & 3005.  No part of the museum provision requires that the 

remains be of “cultural,” “anthropological,” or “archaeological” interest.40  This is 

                                                 
39  See Pueblo of San Ildefonso v. Ridlon, 103 F.3d 936, 939 (10th Cir. 

1996) (describing the two separate and distinct schemes created by NAGPRA, the 
“discovery” provision and the “museum” provision).  

40  Even if this standard were applicable, there can be no question that 
Jim Thorpe’s cultural identity as a Native American is of great importance to his 
legacy.  The Borough itself cannot deny its interest in his Indian heritage, as it has 
placed Native American imagery as part of the monument, conducts Native 
American dances during certain celebrations, and has argued that it has conducted 
no less than three times what it considers to be “Indian burial ceremonies.”  
(Borough’s Opening Brief at 11.)  Much of the imagery and ceremonies, however, 
are generic and not specific to the Sac and Fox Nation.  (Rec. Docs. 98-3 & 104-4.)  
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also not a case with any public policy implications for criminal investigations.  

Further, at issue is not a “recently” buried corpse, but remains that were interred 

nearly 60 years ago under a unique set of circumstances in which the remains and 

monument were intended to serve as a tourist attraction and to promote economic 

development.41  

Thus, by interpreting the statute by its plain meaning, the District Court 

correctly held that “Congress’s intent to encompass all Native American human 

remains is unambiguously expressed in the plain language of the statute.”  (App. at 

22.)  There being no factual dispute that Jim Thorpe was Native American, his 

remains are encompassed by the provisions of NAGPRA at issue in this case.  

B. Although Resort to Legislative History is Unnecessary, Application 
of NAGPRA in this Case is Consistent with the Purpose of the Law  

The Borough skips an analysis of the plain meaning of the statute and 

instead argues that its interpretation of NAGPRA is supported by the absence in 

the legislative history of a discussion of “modern” remains.  The Borough’s 

argument is fundamentally incorrect, because an analysis of legislative history is 

                                                 
41  The Borough also cites Bonnichsen v. United States Department of the 

Army, 367 F.3d 864 (9th Cir. 2004), but fails to show its relevance to this case.  At 
issue was whether 9,000-year-old skeletal remains were “Native American” as that 
term is used in NAGPRA.  See id. at 874-76.  The court held that remains must 
“bear some relationship to a presently existing tribe, people, or culture[.]”  Id. at 
875 (emphasis in original).  In this case it is not disputed that the Sac and Fox 
Nation is a “presently existing” tribe and that Jim Thorpe was a member of the 
Nation.  
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an option of last resort only where the plain text is ambiguous.  The Borough’s 

main premise—that the available legislative materials support its “modern” 

remains theory by omission—incorrectly suggests that statutes can be construed 

through the absence of any positive guidance by Congress.  In fact, the extrinsic 

materials underlying and interpreting the act support the trial court’s interpretation.  

Resort to legislative history is proper only in “rare and exceptional 

circumstances.”  In re Visteon, 612 F.3d at 226.  Where, as here, the statute is 

unambiguous, it is not proper to look to legislative history because the courts 

“operate under the assumption that the ordinary meaning of that language 

accurately expresses the legislative purpose[.]”  S.H. v. Lower Merion Sch. Dist., 

__ F.3d __, 2013 WL 4752015, *6 (3d Cir. Sept. 5, 2013) (citing Park 'N Fly, Inc. 

v. Dollar Park & Fly, Inc., 469 U.S. 189, 194, 105 S. Ct. 658, 661 (1985)).  

Litigants are not permitted to use “ambiguous legislative history to muddy clear 

statutory language.”  Id.  However, where legislative history is invoked, “[o]nly the 

most extraordinary showing of contrary intentions in the legislative history will 

justify a departure” from the statute’s unambiguous language.  Id. at 227 (citing 

United States v. Albertini, 472 U.S. 675, 680, 105 S. Ct. 2897, 2902 (1985)).  

No ambiguity exists in the simple and clear language of NAGPRA that 

warrants a resort to legislative history.  Even if it did, the Supreme Court has 

rejected the Borough’s reasoning that the lack of any discussion in the legislative 
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history can establish a particular meaning.  In Harrison v. PPG Indus. Inc., 446 

U.S. 578, 100 S. Ct. 1889 (1980), the Court was faced with an argument that a 

statute be interpreted contrary to its plain language based on what “Congress did 

not say.”  446 U.S. at 592, 100 S. Ct. at 1897 (emphasis in original).  The Court 

soundly rejected this argument, holding that  

“it would be a strange canon of statutory construction that would require 
Congress to state in committee reports or elsewhere in its deliberations that 
which is obvious on the face of a statute.  In ascertaining the meaning of a 
statute, a court cannot, in the manner of Sherlock Holmes, pursue the theory 
of the dog that did not bark.”  

Id.  Indeed, under Harrison, “the absence of any contrary legislative history is an 

affirmation that Congress meant what it said.”  In re Vanguard Airlines, Inc., 295 

B.R. 908, 919 (Bankr. W.D. Mo. 2003), set aside on other grounds, 298 B.R. 626 

(Bankr. W.D. Mo. 2003).  

Had Congress intended NAGPRA to be applied based on when a decedent 

was born or died, it would have included such a limitation in the statute.  The fact 

that Congress appears to have not even considered limiting the statutory definition 

shows that the statute was meant to apply broadly to all Native American persons 

regardless of when they died.  Further, the grant of rights to identifiable lineal 

descendants shows a deliberate intent that persons who have died recently enough 

to have identifiable descendants be encompassed by the statute.  See 25 U.S.C. 

§ 3005(a).  Therefore, the plain text shows that Congress could not have intended 
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the statute to apply only to “ancient” or “prehistoric” remains.  

In fact, the references in the extrinsic materials surrounding NAGPRA that 

address the point at issue actually support the conclusion that the statute applies to 

“modern” or “recently” deceased Native Americans.  The legislative history 

reflects that the drafters were aware that NAGPRA would have a scope reaching 

remains and objects less than 100 years old.42  Additionally, during the rulemaking 

process, in a response to comments concerning the interpretation of “lineal 

descendants,” the Department of the Interior explained that  

“[r]equiring the known individual to have been a member of the same 
Federally recognized Indian tribe as their lineal descendant would limit 
repatriation to only the most recent human remains, funerary objects, or 
sacred objects and is not supported by the statutory language or legislative 
history.”  

Dep’t of Interior, NAGPRA Regs., 60 Fed. Reg. 62,134, 62,135-36 (Dec. 4, 1995).  

Neither the language of the statute nor the legislative history reflects an 

intent to limit the remains to which the statute applies based on artificial time 

frames relating to when the deceased died.  NAGPRA makes no distinction 

between “modern” and “ancient” remains, and an alternative interpretation is not 

                                                 
42  For example, testimony at one hearing acknowledged that NAGPRA 

would apply to objects less than 100 years old, whereas the existing ARPA applied 
to objects 100 years old and older.  See Protection of Native American Graves & 
the Repatriation of Human Remains & Sacred Objects:  Hearing on H.R. 1381, 
H.R. 1646 & H.R. 5237 Before the H. Comm. on Interior & Insular Affairs, 101st 
Cong. 141 (1991) (statement of Society of American Archeology).  
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warranted by what “Congress did not say.”  

C. Application of NAGPRA to the Facts of this Case is Consistent with its 
Purpose and is Not Legally “Absurd” or “Bizarre”  

The Borough also resorts to legislative history by arguing that the District 

Court’s interpretation of NAGPRA would lead to an “absurd” result.  The courts, 

however, have set an extraordinarily high standard for determining that a result is 

so absurd that the plain language of the statute can be disregarded.  The Borough 

would be required to establish that a plain language application would be 

“demonstrably at odds with the intentions of [the statute’s] drafters” or would 

produce “an outcome so bizarre that Congress could not have intended it.”  In re 

Visteon, 612 F.3d at 231.  Notably, “[a] result . . . is not absurd merely because it 

does not comport with one’s notion of what constitutes good policy.”  Chapman v. 

Higbee Co., 319 F.3d 825, 832 (6th Cir. 2003).  “[I]f it is plausible that Congress 

intended the result compelled by the Plain Meaning Rule, [the courts] must reject 

an assertion that such an application is absurd.”  In re Sunterra Corp., 361 F.3d 

257, 268 (4th Cir. 2004).  

The Borough does not argue an “absurd” result under this stringent standard, 

but merely one with which it disagrees for policy reasons.  The Borough’s 

arguments, along with that of the amici, amount to an unfounded list of horrors 

based on a misinterpretation of NAGPRA, and have no bearing on the reality of the 
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application of NAGPRA to the facts of this case.43  The first of these arguments is 

that application of NAGPRA to the remains of Jim Thorpe would somehow 

prevent now living Native Americans from choosing their own burial sites.  In fact, 

the NAGPRA regulations specifically allow for an individual to dispose of his or 

her own remains.44  The undisputed record in this case reflects that the events 

leading to Jim Thorpe’s burial occurred after his death, and that he never agreed to 

the arrangement.  

The Borough and amici also imply that allowing a reinterment of Jim 

Thorpe’s remains under NAGPRA would in and of itself be “absurd.”  However, 

reinterment has long been recognized as a remedy available under the common 

law.  This includes the law of Pennsylvania, which allows for reinterment on a 

showing of “reasonable cause” and upon a consideration of “the interests of the 

public, the wishes of the decedent and the rights and feelings of those entitled to be 

                                                 
43  Courts generally do not analyze hypothetical applications of a 

statute’s plain language that might be imagined by a litigant to find an “absurd” 
result.  See In re Federal-Mogul Global, Inc., 684 F.3d 355, 381 (3d Cir. 2011).  
Nor will a court speculate as to “[a]ll possible circumstances” in search of an 
absurd result.  Dutton v. Wolpoff & Abramson, 5 F.3d 649, 656 n.7 (3d Cir. 1993).  
If no absurdity arises through application of the statute’s plain language on the 
facts before the court, the statute’s language should be applied as written.  See id.  

44  Under 43 C.F.R. § 10.2(d)(1), “[t]he term [human remains] does not 
include remains . . . that may reasonably be determined to have been freely given 
. . . by the individual[.]”  
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heard by reason of relationship or association.”45  Novelli v. Carroll, 420 A.2d 469, 

471-72 (Pa. Super. Ct. 1980) (citing Pettigrew v. Pettigrew, 56 A. 878, 880 (Pa. 

1904));  see also 9 Pa. Cons. Stat. Ann. § 52 (West 2013).  

NAGPRA was enacted as civil rights legislation to address a history of 

abuses of Indian peoples’ rights, including the misuse of American Indians’ 

remains for commercial and other similar purposes, and to ensure that Indian 

culture was given consideration with respect to burials and burial traditions.46  

NAGPRA provides a similar process through which reinterment can occur in light 

of Congress’s recognition of the unique circumstances and injustices specific to 

Native American remains.  See United States v. Corrow, 119 F.3d 796, 799-800 

(10th Cir. 1997).  A repatriation under NAGPRA is not inconsistent with the 

common law or otherwise and, therefore, cannot be considered strange or unique.  

Nor can it be considered “absurd” or “bizarre” that the children of the 

decedent have been granted rights under NAGPRA to request a repatriation.  The 

                                                 
45  In Novelli, the court emphasized the “reasonable cause” standard 

under Pennsylvania law and distinguished it from “exceptional cause” which some 
other jurisdictions apply.  420 A.2d at 147 (citing Pettigrew, 56 A. at 880).  

46  See United States v. Corrow, 119 F.3d 796, 799-800 (10th Cir. 1997) 
(citing Jack F. Trope & Walter R. Echo-Hawk, The Native Am. Graves Protection 
& Repatriation Act:  Background & Legislative History, 21 Ariz. St. L.J. 35, 59 
(1992) (noting “NAGPRA is, first and foremost, human rights legislation” and “[i]t 
is designed to address the flagrant violation of the ‘civil rights of America’s first 
citizens’ ”).  
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common law has long recognized the rights of next of kin to request reinterment of 

remains, especially where the person or persons making the request did not consent 

to the initial burial decision.47  Even where a surviving spouse made the initial 

burial decision, once burial occurs, and the body enters the custody of the law, and 

children can request reinterment.48  The spouse’s initial decision is one of several 

considerations in determining whether a reinterment is proper, and it is not 

exclusive of desires of other next of kin.49  See Novelli, 420 A.2d at 472-74.  Of 

paramount consideration is the stated desire of the decedent, even where not part of 

a formal will or interment contract.50  See id. at 473.  

                                                 
47  See, e.g., 25A C.J.S. Dead Bodies § 24, at 241 (2012) (citing Sullivan 

v. Catholic Cemeteries, Inc., 317 A.2d 430, 432 (R.I. 1974)).  

48  See 22A Am. Jur. 2d Dead Bodies § 50, at 47 (2003) (“Once the duty 
to furnish a proper burial has been discharged, the body is in the custody of the law 
rather than in the spouse next of kin, as it is before interment.  Thus, the 
disinterment or disturbance of the body after burial is subject to the control of the 
courts.”) (citations omitted);  25A C.J.S. Dead Bodies § 19, 237-38 (2012) (“There 
is a distinction between the rights existing prior to burial and those after burial 
because after its interment, the body is in the custody of the law”) (citations 
omitted).  See also Sullivan, 317 A.2d at 432 (holding that while surviving spouse 
sometimes has a right to determine an initial burial place “there [is] a substantial 
diminution of that right once the body has been laid to rest”).  

49  Much of the Borough’s argument fails to recognize the difference 
between initial burial decisions and reinterment.  For example, the Borough 
discusses 20 Pa. Cons. Stat. Ann. § 305 (West 2013), which addresses initial burial 
decisions, not reinterment or repatriation.  

50 As noted, Thorpe never agreed to a burial arrangement in the Borough 
and in fact expressed his desire to be buried on native land in Oklahoma.  Rec. 
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Under the circumstances of this case, it is neither “absurd” nor “bizarre” that 

the sons of Jim Thorpe and his tribe wish to honor his burial preference and to 

correct what they perceive to be an injustice, and that they have brought their claim 

pursuant to a federal law that is specifically addressed to such situations.  The 

Borough has failed to provide any legal basis for disregarding the plain language of 

NAGPRA and its applicability to this case.  

D. The Borough Has Failed to Identify Any Valid Constitutional or Other 
Concerns that Would Prevent the Application of NAGPRA  

The Borough next—and on appeal for the first time—argues that NAGPRA 

and presumably other statutes relating to American Indians may present 

constitutional infirmities.  Aside from having waived such arguments by failing to 

present them in the trial court, the Borough lacks standing to raise many of the 

issues, including the alleged privacy rights of persons who are not parties to this 

case.  Further, the Borough’s arguments in this regard—which rely on irrelevant 

case law—lack any legal merit.  

This Court adheres to the “well established principle that it is inappropriate 

for an appellate court to consider a contention raised on appeal that was not 

initially presented to the district court.”  Lloyd v. HOVENSA, LLC, 369 F.3d 263, 

272-73 (3d Cir. 2004) (internal quotation omitted).  Even where constitutional 

                                                                                                                                                             
Docs. 98-1, at ¶ 7;  98-2, at ¶ 7;  98-9, at 36 ll.7-12;  98-10, at 24 ll.3-7.  
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arguments are raised, they are deemed waived if not presented to the district court.  

See, e.g., Murray v. Bledsoe, 650 F.3d 246, 248 (3d Cir. 2011).  The courts of 

appeal diverge from this rule only in “exceptional circumstances.”  Webb v. City of 

Philadelphia, 562 F.3d 256, 263-64 (3d Cir. 2009).  No such circumstances are 

present here, and nevertheless, none of the Borough’s arguments have any basis in 

the law.  

The Borough implies that it believes NAGPRA itself might be 

unconstitutional, but it relies on only one recent Supreme Court decision in which 

the constitutionality of a statute was not at issue.  In Adoptive Couple v. Baby Girl, 

___ U.S. ___, 133 S. Ct. 2552 (2013), the Supreme Court held that the Indian 

Child Welfare Act did not apply to the facts of the case.  See 133 S. Ct. at 2560-62.  

Nowhere in the majority opinion was the constitutionality of the statute, or that of 

federal Indian legislation in general, addressed.  See id.  Instead, the Borough relies 

solely on a concurring opinion, which opined on a matter that was not at issue.  See 

id. at 2565-71.  The concurring opinion, which was not joined by any other justice, 

is not binding or authoritative with respect to this case.51  See Jackson v. Danberg, 

                                                 
51  The Borough further raises a generalized issue with respect to statutes 

enacted under the Indian Commerce Clause, U.S. Const. art. I, § 8, cl. 3, which 
was the subject of the concurring opinion in Baby Girl.  However, the relevant 
parts of NAGPRA were not enacted pursuant to the Indian Commerce Clause, but, 
rather, like other civil rights legislation, were enacted pursuant to the Spending 
Clause.  U.S. Const. art. I, § 8, cl. 1.  In the rulemaking process, the Spending 
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594 F.3d 210, 222 (3d Cir. 2010).  

The Borough also argues that allowing a repatriation would violate a right of 

privacy belonging to Patsy Thorpe, but offers no explanation of how it has 

standing to obtain relief for its own benefit by asserting the privacy rights of a 

non-party.  See, e.g., Contractors Ass’n of E. Penn., Inc. v. City of Philadelphia, 6 

F.3d 990, 996 (3d Cir. 1993).  In addition to lacking standing, the Borough cites no 

case holding that a family member’s request for reinterment—whether under 

NAGPRA or the common law—is in any way improper under the Constitution.  As 

discussed in more detail in Part I(C), supra, the right of a descendent to request 

reinterment of remains is not foreign to the common law and has never been held 

to be constitutionally infirm.  NAGPRA’s grant of a similar right likewise does not 

involve any constitutional concerns.52  

                                                                                                                                                             
Clause was identified as the constitutional basis because “[a]pplication of Federal 
laws to institutions that receive Federal funds is common, being used with such 
recent legislation as the Americans with Disabilities Act.”  Dep’t of Int., NAGPRA 
Regs., 60 Fed. Reg. 62,134, 62,135 (Dec. 4, 1995).  A longstanding tenet of 
constitutional law is that Congress can condition the receipt of federal funds on 
compliance with federal statutes even if the subject of such statutes would 
otherwise be outside of Congress’ enumerated powers.  See South Dakota v. Dole, 
483 U.S. 203, 206-07, 107 S. Ct. 2793, 2795-96 (1987) (citing United States v. 
Butler, 297 U.S. 1, 66, 56 S. Ct. 312, 319 (1936)).  

52  The Borough cites two cases for the proposition that family members 
have certain rights to privacy as it concerns the death of their relatives, but fails to 
acknowledge that these cases speak to the rights of all family members and are not 
limited to a surviving spouse or any narrower subset of family members.  See Nat’l 
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The Borough also argues that the Constitution does not allow federal law to 

preempt state laws addressed to domestic relations, although no such laws are at 

issue in this case.  This argument ignores the Supremacy Clause, U.S. Const. art. 

VI., cl. 2, and the rule that “any state law, however clearly within a State’s 

acknowledged power, which interferes with or is contrary to federal law, must 

yield.”  Kurns v. A.W. Chesterton, Inc., 620 F.3d 392, 395 (3d Cir. 2010) (quoting 

Free v. Bland, 369 U.S. 663, 666, 82 S. Ct. 1089, 1092 (1962)).  State law is 

preempted where it “stands as an obstacle to the accomplishment and execution of 

the full purposes and objectives of Congress.”  Id. (quoting English v. Gen. Elec. 

Co., 496 U.S. 72, 79, 110 S. Ct. 2270, 2275 (1990)).  Thus, it is well-recognized 

that nothing in the Constitution prevents Congress from providing new statutory 

remedies, and such federal law preempts any state law that would prevent the 

proper application of the federal statute.  

This argument is similar to the Borough’s previous argument that the 

District Court lacked subject matter jurisdiction under the so-called federal 

“probate exception”—an argument that the court correctly rejected.  (App. at 

56-61.)  In fact, the Supreme Court recently addressed the probate exception and 

                                                                                                                                                             
Archives & Records Admin. v. Favish, 541 U.S. 157, 167, 124 S. Ct. 1570, 1578-
79 (2003) (discussing rights of “family members” including not only surviving 
spouse but also sister and children of the decedent);  Marsh v. Cnty. of San Diego, 
680 F.3d 1148, 1155 (9th Cir. 2012) (discussing rights of mother).  
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the closely related “domestic relations” exception to federal court jurisdiction, and 

held that “[n]either is compelled by the text of the Constitution or federal statute.”  

Marshall v. Marshall, 547 U.S. 293, 299, 126 S. Ct. 1735, 1741 (2006).  Thus, not 

only is neither exception applicable to this case, neither exception raises any 

constitutional concerns.  

Finally, the Borough argues that a violation of due process of non-parties 

could occur if a repatriation takes place, although this contention is, again, based 

on a misstatement of law and fact.  The Borough argues that under Pennsylvania 

law, surviving family members would be allowed to participate in a state-law 

reinterment process, while such is not available under NAGPRA.  In fact, the role 

of lineal descendants was acknowledged and addressed by the District Court.  

(App. at 32).  When NAGPRA is applicable, a museum is required to provide 

notice to all lineal descendants with respect to both the inventory and the 

repatriation of human remains.  See 25 U.S.C. §§ 3003(b) & (d);  43 C.F.R. 

§§ 10.9(b) & 10.10(b).  NAGPRA thus expressly provides for participation in the 

processes by all lineal descendants.  The Borough’s argument that remote lineal 

descendants would be excluded from the process is incorrect.  
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II.  THE BOROUGH FALLS WITHIN THE BROAD DEFINITION 
OF A “MUSEUM” UNDER NAGPRA, AND IT HAS OFFERED NO 

VALID DEFENSE TO THE STATUTE’S APPLICATION  

As its principal statute-based argument, the Borough argues that it is not a 

“museum” for purposes of NAGPRA.  Consistent with its authority to enact civil 

rights legislation under the Spending Clause, U.S. Const. art. I, § 8, cl. 1, Congress 

gave the term a broad meaning.  A “museum” is defined as  

“any institution or State or local government agency (including any 
institution of higher learning) that receives Federal funds and has possession 
of, or control over, Native American cultural items.”  

25 U.S.C. § 3001(8);  see also 43 C.F.R. § 10.2(a)(3).  NAGPRA’s definition of 

“receives Federal funds” is likewise broad.  The NAGPRA regulations define that 

term as  

“[t]he receipt of funds by a museum after November 16, 1990, from a 
Federal agency through any grant, loan, contract (other than a procurement 
contract), or other arrangement by which a Federal agency makes or made 
available to a museum aid in the form of funds.  Federal funds provided for 
any purpose that are received by a larger entity of which the museum is a 
part are considered Federal funds for the purposes of these regulations.  For 
example, if a museum is a part of a State or local government or a private 
university and the State or local government or private university receives 
Federal funds for any purpose, the museum is considered to receive Federal 
funds for the purpose of these regulations.”  

43 C.F.R. § 10.2(a)(3)(iii).  Applying the plain language of these definitions, the 

District Court properly determined that Borough is a “museum” for purposes of the 
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statute. 53  (App. at 63-75.)  

A. The Borough Has Received “Federal Funds” and Therefore Falls 
Within Congress’s Definition of a “Museum” 

The record undisputedly reflects, as the District Court found, that the 

Borough has received substantial federal funding since the enactment of 

NAGPRA, and the Borough does not dispute the authenticity of this evidence.  It 

has therefore been established that the Borough has received at least the following 

federal funds:  

 A federal grant of $1,219,854.00 under the American Recovery and 
Reinvestment Act of 2009 (“ARRA”) that was awarded to the Borough 
and administered by the Pennsylvania Infrastructure Investment 
Authority (“Pennvest”), for an infrastructure project related to the 
Borough’s water system.  (App. at 498-515;  538-58;  Rec. Doc. 100-3, at 
12-28.)  

 Yearly grants funded by the United States Department of Housing and 
Urban Development’s Community Development Block Grant (“CDBG”) 
program totaling $787,965.00 for Fiscal Years 2005 to 2011.  (App. at 
577-624;  Rec. Doc. 103-2, at 27-28.)  

                                                 
53  The Borough and its supporting amici also suggest that the Borough 

cannot be a “museum” based on the common understanding of the term, including 
that the statute describes “holdings or collections” of Indian artifacts.  Congress, 
however, provides specific definitions of what types of “holdings” are 
encompassed by the statute—a definition that includes Native American human 
remains.  See 25 U.S.C. § 3001(3).  Congress also gave the term “museum” a 
distinct meaning and the statutory definition controls.  See, e.g., United States v. 
Kennedy, 554 F.3d 415, 419 (3d Cir. 2009) (holding that “[if] a statute includes an 
explicit definition, we must follow that definition, even if it varies from that term’s 
ordinary meaning”).  
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 A federally funded agreement through which the Borough issued, and 
Pennvest purchased, $6,258,392.00 worth of “Guaranteed Water 
Revenue Bonds” to finance the construction of improvements to the 
Borough’s public water system.  (App. at 516-27.)  

 At least three disaster relief grants from the Federal Emergency 
Management Agency totaling $35,472.20.  (Rec. Doc. 98-6.)  

 Additional grants and loans totaling $5,208,023.00 received by the 
Borough between 1996 and 2001.  (App. at 494, 636.)  

The Borough, however, argues that this funding does not satisfy the 

requirements in NAGPRA because it was processed or administered, in part, 

through state or local agencies, and therefore lost its “federal” character.  The 

Supreme Court, however, has held that the receipt of federal funds need not be 

direct, but can be indirect.  See Grove City College v. Bell, 465 U.S. 555, 558-70, 

104 S. Ct. 1211, 1213-20 (1984).  This rule applies to secondary or sub-recipients 

of federal funds that were first received by a state or local government or agency 

and then disbursed to the recipient.  See Bentley v. Cleveland Cnty. Bd. of Cnty. 

Comm’rs, 41 F.3d 600, 603-04 (10th Cir. 1994). 

The Borough does not dispute that indirect receipt of federal funds can 

satisfy a “federal funds” requirement such as was interpreted in Grove City 

College, but refers to United States Department of Transportation v. Paralyzed 

Veterans of America, 477 U.S. 597, 609-10, 106 S. Ct. 2705, 2713 (1986), and 

attempts to fit within a distinction drawn in that case between “intended recipients” 
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and “intended beneficiaries.”  The District Court correctly rejected this argument 

because the Borough actually received the referenced federal funds and was not 

merely a “beneficiary.”  

In Grove City College, a school received no direct federal funding, but 

enrolled a large number of students who were recipients of federal education grants 

that were in turn paid to the college as tuition.  See id. 465 U.S. at 559, 104 S. Ct. 

at 1214.  The Supreme Court found “no basis in the statute [Title IX] for the view 

that only institutions that themselves apply for federal aid or receive checks 

directly from the federal government are subject to regulation.”  Id. 465 U.S. at 

564, 104 S. Ct. at 1217.  Thus, the Court held that the indirect receipt of federal 

funds through the student grants satisfied the federal funding requirement.  See id. 

465 U.S. at 564, 104 S. Ct. at 1217-18.  

At issue in Paralyzed Veterans was an attempt to apply Section 504 of the 

Rehabilitation Act, 29 U.S.C. § 701, et seq., to commercial airlines by virtue of 

their use of an airport that received federal funds to support operations of air traffic 

control.  See id. 477 U.S at 599-600, 106 S. Ct. 2707-08.  The plaintiff argued that 

the commercial airlines, which did not receive federal funds, should be subject to 

the statute because the airports received federal funds, and the airlines benefited 

from the expenditure of such funds through air traffic control.  See id. The Court 

distinguished the situation from Grove City College because “[i]n this case, it is 
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clear that the airlines do not actually receive the aid;  they only benefit from the 

airports’ use of the aid.”  Id. 477 U.S. at 607, 106 S. Ct. at 2712.  

On the basis of these cases and the undisputed fact record, the District Court 

correctly held that the Borough has, in fact, been the actual “recipient” of federal 

funds because all of the identified federal money was disbursed to the Borough and 

was deposited into Borough accounts for expenditure by the Borough.  (App. at 

63-28.)  Additionally, the Borough had knowledge that the money was federal and 

affirmatively accepted such funds.  For example, the documentation underlying the 

Borough’s receipt of ARRA funds identified and disclosed the federal nature of the 

grant.  (App. at 500-13.)  The Borough affirmatively accepted the funds through 

the signature and approval of its governmental representatives, including through a 

resolution approving acceptance of the grant and authorizing the signature of all 

necessary documents.54  (App. at 502, 506;  Rec. Doc. 103-2, at 17-19.)  

The District Court further correctly found that the decision in Bentley v. 

Cleveland County Board of County Commissioners was directly on point.  In that 

case, the court held that federal funding received indirectly through a state or local 

government intermediary satisfies a federal funding requirement in a statute.  See 

                                                 
54  Likewise, the undisputed fact record evidences the Borough’s 

application and receipt of CBDG grant funding, including Borough Council 
Resolutions referencing approval of such application and identifying federal 
statutes and requirements related to such funding.  (Rec. Doc. 103-2, at 27-28.)  
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id. 41 F.3d at 603-04.  The defendant was a local board of county commissioners 

that had entered into an agreement with a state agency for the receipt of federal 

funds for bridge replacement and repair work, and that sought to avoid application 

of Section 504 of the Rehabilitation Act.  See id. at 602.  The court, citing Grove 

City College and Paralyzed Veterans, rejected the defendant’s argument that the 

money did not qualify as federal funding because it was applied for and 

administered first by the state agency acting as a processing intermediary.55  See id. 

at 603.  

The Borough’s final argument—that NAGPRA requires the federal funds to 

have some relationship or “nexus” to maintenance of the Jim Thorpe monument—

has no basis in the language of the statute or the governing case law.  By its plain 

language, NAGPRA states that funds received “for any purpose” are sufficient to 

bring an entity into the purview of the statute’s definition of a “museum” 

regardless of the reason or purpose of such federal funding.  See also Koslow v. 

Pennsylvania, 302 F.3d 161, 175-76 (3d Cir. 2002) (holding federal interest 

expressed through legislation “flows with every dollar spent by a department or 

agency receiving federal funds”).  Accordingly, there is no requirement in 

                                                 
55  In attempting to distinguish Bentley, the Borough misstates a key fact 

of that case by arguing that the Bentley defendants entered into direct contractual 
relationships with the federal government.  Actually, as with the Borough, the 
Bentley defendants’ contractual agreement was with a state agency pursuant to 
which the defendants applied for and received federal funds.  See id. at 603.  
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NAGPRA that federal funds be received directly, or that such funding have any 

specific purpose.  There is no requirement that federal funding received by the 

Borough must relate to the Jim Thorpe monument to qualify the town as a 

“museum.”56  

The District Court correctly held that the Borough is a “museum” for 

purposes of NAGPRA on the basis of its receipt of federal funds.  The Borough 

has pointed to no error in the District Court’s reasoning, and its decision on this 

issue should be affirmed.  

B. The Borough’s “Right of Possession” Argument Has Been Waived and 
is Not a Defense to Repatriation of Human Remains  

In denying an early motion to dismiss filed by the Borough, the District 

Court raised sua sponte that whether the Borough had a “right of possession” to the 

remains of Jim Thorpe might be a fact question that was not proper for 

determination at that stage.  (App. at 23.)  The Appellees subsequently 

                                                 
56  The concept that federal funding may be insufficient to trigger 

“institution-wide” coverage arises from Grove City College and on prior language 
in Title IX through which the law could only affect the federally funded “program 
or activity.”  465 U.S. at 569-70, 104 S. Ct. at 1220-21.  As discussed in Bentley, 
the Civil Rights Restoration Act of 1987, 29 U.S.C. § 794, amended the 
Rehabilitation Act and other civil rights laws to eliminate the “program or activity” 
limitation and to allows for coverage to “entire units of state or local government.”  
41 F.3d at 603.  NAGPRA’s definition is consistent with the amendments in that it 
contains to “program or activity” limitation and in fact provides that federal funds 
“that are received by a larger entity of which the museum is a part are considered 
Federal funds for the purposes of these regulations.”  43 C.F.R. § 10.2(a)(3)(iii).  
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demonstrated that, as a matter of law, the statute does not permit a “right of 

possession” defense to a repatriation of human remains.  (Rec. Doc. 98, at 35-39.)  

Nevertheless, the Borough did not argue to the District Court a “right of 

possession” defense to NAGPRA on summary judgment, nor did the Borough 

respond to the plaintiffs’ arguments on summary judgment.  The Borough has thus 

waived the defense, and cannot raise it for the first time on appeal.  

Where a party fails to respond to an opposing party’s summary judgment 

argument, its defenses are deemed abandoned.  See Hoffman v. Bankers Trust Co., 

925 F. Supp. 315, 318 (M.D. Pa. 1995).  By failing to argue the matter to the 

District Court, the Borough failed to preserve the issue for appeal.  A “party must 

unequivocally put its position before the trial court at a point and in a manner that 

permits the court to consider its merits.”  In re Insurance Broker Antitrust Litig., 

579 F.3d 241, 262 (3d Cir. 2009).  

Nevertheless, no “right of possession” exists in NAGPRA as a defense to the 

repatriation of human remains.  Under the general law—including the law of 

Pennsylvania—there is no property right or right of ownership in human remains.57  

                                                 
57  See generally 25A C.J.S. Dead Bodies § 2, at 228-29 (2012) 

(discussing common law recognition that “[t]here is no property right in a dead 
body”);  see also Wynkoop v. Wynkoop, 42 Pa. 29, 1861 WL 5846, *4 (Pa. 1861) 
(noting “[t]here is no right of property in such remains, from their very nature.  No 
authority for such claim can be shown in any civilized community from the time of 
Adam.”) (emphasis in original).  
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Consistent with this universal concept, NAGPRA provides no defense—or any 

exception to the applicability of the statute—based on a “right of possession” or 

ownership of human remains.58  Instead, where repatriation of human remains 

within the scope of the statute is requested, the “museum” must comply.  

A review of NAGPRA’s plain language makes clear that a “right of 

possession” is only a defense to repatriation of “Native American unassociated 

funerary objects, sacred objects or objects of cultural patrimony,” as defined, and 

not human remains.  Repatriation of human remains is discussed in 25 U.S.C. 

§ 3005(a), which notably contains no discussion of a “right of possession.”  The 

statute’s intent further becomes clear when reading a separate part of the statute 

addressed to repatriation of certain objects.  Section 3005(c) provides that  

“if standing alone before the introduction of evidence to the contrary, would 
support a finding that the Federal agency or museum did not have the right 
of possession, then such agency or museum shall return such objects unless 
it can overcome such inference and prove that it has a right of possession to 
the objects.”  

Id. (emphasis added).  Thus, on its face NAGPRA contemplates a right of 

possession to be a consideration only with respect to objects, not human remains.  

                                                 
58  The Borough’s cited case of Newman v. Sathyavaglswaran, M.D., 287 

F.3d 786, 798 (9th Cir. 2002), does not, as the Borough implies stand for the 
proposition that a commercial property right exists in human remains.  The court’s 
opinion merely granted standing to a parent’s challenge to the State of California’s 
“presumed consent” statute under the general concept of a limited—or “quasi”— 
property right to assert familial interests in the donation of body parts, which is not 
at issue in this case.  
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The NAGPRA regulations further exemplify this clear distinction.  The 

“right of possession,” as found at 43 C.F.R. § 10.10(a)(2), like the similar language 

in the statute, expressly applies only to “Native American unassociated funerary 

object[s], sacred object[s], [and] object[s] of cultural patrimony[.]”  Id.  Human 

remains are the subject of a separate subsection—subsection (b).  Subsection (b) 

does not contain any “right of possession” exception to the application of 

NAGPRA, as appears in subsection (a).  

The Secretary of the Interior, in responding to comments at the time the 

NAGPRA regulations were promulgated, confirmed that the statute creates no 

“right of possession” defense to repatriation of human remains, and, further, 

refused to construe the “right of possession” defense as applicable to human 

remains noting that  

“[o]ne commenter recommended reiterating the applicability of ‘right of 
possession’ to human remains and associated funerary objects recognized in 
the last sentence of section 2(13) of the Act [25 U.S.C. § 3001(13)] in this 
section of the regulations.  American law generally recognizes that human 
remains cannot be ‘owned.’  This interpretation is consistent with the second 
sentence of section 2 (13) of the Act that specifically refers to unassociated 
funerary objects, sacred objects, and objects of cultural patrimony, and with 
section 7(a)(1) and (a)(2) of the Act [25 U.S.C. §§ 3005(a)(1) & (2)] in 
which no right of possession to human remains or associated funerary 
objects is inferred.”  

Dept. of Int., NAGPRA Regs., 60 Fed. Reg. 62,134, 62,153 (Dec. 4, 1995).  

Accordingly, none of the inventory, consultation, or repatriation provisions 
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of NAGPRA with respect to human remains provide for “right of possession” as a 

defense.  In fact, the only operative provision of NAGPRA that uses the term 

“right of possession” with respect to human remains is the criminal provision, 

which was codified as 18 U.S.C. § 1170(a), and which provides that  

“[w]hoever knowingly sells, purchases, uses for profit, or transports for sale 
or profit, the human remains of a Native American without the right of 
possession to those remains as provided in the Native American Graves 
Protection and Repatriation Act shall be fined in accordance with this title, 
or imprisoned not more than 12 months, or both, and in the case of a second 
or subsequent violation, be fined in accordance with this title, or imprisoned 
not more than 5 years, or both.”  

Id. (emphasis added).  Thus, a plain reading of NAGPRA makes clear that, with 

respect to human remains, “right of possession” is only a defense to a criminal 

prosecution because only the criminal provision uses the term in the context of 

human remains, and as such, the definition has no bearing on this case.59  

The only other basis the Borough cites for its claimed “right of possession” 

is an interment agreement that, on its face, does not purport to convey any property 

rights in Jim Thorpe’s human remains.  Through the agreement, Patsy Thorpe 

                                                 
59  While the general definition of “right of possession” addresses human 

remains, 25 U.S.C. § 3001(13), it applies only to the criminal provision, which is 
the only operative part of the statute that uses the term in that context.  See 
Hamilton v. Brown, 4 Vet. App. 528, 536 (U.S. Ct. Vet. App. 1993) (holding that 
“[d]efinitions, whether statutory or regulatory, are not themselves operative 
provisions of law . . . [r]ather, such a statutory, or, as here, regulatory, definition is 
no more than an appositional phrase to be inserted, for interpretive purposes, after 
the defined term in the operative statutory provision[.]”)  
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agreed not to seek reinterment as long as the Borough maintained its new name.  

This obligation, however, was imposed solely on Patsy Thorpe and her heirs, and 

is not binding on Jim Thorpe’s sons from a different marriage (and thus not her 

heirs) or the Sac and Fox Nation, none of which were signatories.  The interment 

agreement does not provide the Borough with any possessory or commercial 

ownership rights to the Jim Thorpe’s body.  

Summary judgment was therefore properly granted to the Thorpes and the 

Nation.  This result was appropriate on the merits because, consistent with the 

common law, the statute does not provide a “right of possession” to human 

remains, and the Borough did not demonstrate any other legal defenses to the 

application of NAGPRA.  

III.  EVEN IF SUCH A DEFENSE IS APPLICABLE TO NAGPRA, 
THE EQUITABLE DOCTRINE OF LACHES WOULD NOT 

BAR A REPATRIATION 

The only issue before the District Court for determination was whether 

NAGPRA applied to the Borough and the human remains of Jim Thorpe.  None of 

the key facts necessary to make that determination were in dispute and, therefore, 

the Borough could not establish any prejudice by the timing of the Thorpes’ and 

the Nation’s repatriation request.  Additionally, laches is not available under any 

circumstance here because the Borough itself contributed to the delay by failing to 

recognize its obligations or comply with the mandatory requirements of NAGPRA, 
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thereby precluding for many years the plaintiffs’ ability to request a repatriation.  

In view of the Borough’s contribution to the timing of this lawsuit, it cannot avail 

itself of the equitable defense of laches to avoid NAGPRA’s application.  

A. The District Court Properly Found No Prejudice that Would Allow the 
Borough to Assert a Laches Defense to the Mandates of NAGPRA 

Laches is an equitable defense that requires (1) an “inexcusable delay in 

instituting suit,” and (2) “prejudice resulting to the defendant from such delay.”60  

United States v. One Toshiba Color Television, 213 F.3d 147, 157 (3d Cir. 2000).  

Delay itself is not sufficient to bar a claim or to support a finding of prejudice.  In 

re Sheckard, 394 B.R. 56, 66 (E.D. Pa. 2008).  The “essential element of laches is 

prejudice” and the party asserting the defense “must show that it has suffered some 

significant injury from the delay[.]”  Id.  Because NAGPRA enforcement 

proceedings are subject to no statute of limitations, the burden lies with the 

Borough to establish both elements.  See Great A&P, 735 F.2d at 81.   

As an equitable defense, the application of laches lies within the sound 

discretion of the trial court.  See Holmes v. Pension Plan of Bethlehem Steel Corp., 

213 F.3d 124, 134 (3d Cir. 2000).  The District Court’s determination is reversible 

only for an abuse of discretion.  See Cyberworld Enter. Techs., Inc. v. Napolitano, 

602 F.3d 189, 200 (3d Cir. 2010).  This includes the District Court’s 

                                                 
60  These elements are conjunctive, and both elements must be met.  See 

E.E.O.C. v. Great Atlantic & Pac. Tea Co., 735 F.2d 69, 80 (3d Cir. 1984).  
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determinations regarding the balance of the equities and whether laches should be 

available on the basis of that review.  See Bermuda Express, 872 F.2d at 557.  An 

abuse of discretion exists only where the trial court’s decision “rests upon a clearly 

erroneous finding of fact, an errant conclusion of law, or an improper application 

of law to fact.”  N.A.A.C.P. v. N. Hudson Reg. Fire & Rescue, 665 F.3d 464, 476 

(3d Cir. 2011).  

After considering the Borough’s arguments and weighing the equities, the 

District Court determined that prejudice was lacking and that the Borough, 

therefore, could not avoid NAGPRA through a laches defense.  (App. at 75-78.) 

The District Court correctly recognized the limited nature of this case and that the 

only necessary legal determination is a construction of NAGPRA.  (App. at 78.)  

Such issue does not require the testimony of any witness and, as such, the 

Borough’s argument that certain witnesses have been lost does not establish any 

prejudice as to a proper determination of the narrow legal issue presented.  (App. at 

78.)  The limited facts necessary to make this determination—that Jim Thorpe was 

of Native American heritage and that his remains currently are within the 

Borough’s custody and control—are undisputed and did not require any testimony 

of historical witnesses.  (App. at 78.)  

The District Court also correctly recognized that the preferences of other 

lineal descendants are not relevant to this enforcement action, and that their 
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absence in these proceedings is not prejudicial to the Borough.  An interpretation 

of NAGPRA does not require testimony of other lineal descendants, whose views 

will be considered as part of an actual repatriation proceeding, which can occur 

only after the Borough is compelled to comply with its requirements.  Thus, these 

views will be considered, but only at a later stage.  

The District Court therefore properly exercised its discretion in denying the 

Borough’s cross-motion for summary judgment under the theory of laches.  There 

being no abuse its discretion on this issue, the District Court’s determination 

should be affirmed.  

B. The Borough Has, as a Matter of Law, Failed to Meet It’s Burden 
in Establishing a Laches Defense 

In addition to prejudice, the Borough was also required to establish an 

“inexcusable delay.”  Toshiba Television, 213 F.3d at 157.  A delay is “excused,” 

however, where the party asserting the defense contributed to the delay through its 

own conduct.  See City of Reading, Pa. v. Austin, 816 F. Supp. 351, 367 (E.D. Pa. 

1993).  Where, as here, the party asserting laches “substantially contributed to the 

delay,” laches is unavailable as a defense.  In re After Six, Inc., 167 B.R. 35, 44 

(E.D. Pa. 1994).  In particular, laches is not available to a party such as the 

Borough, which is trying to avoid mandatory obligations under federal law with 

which it has failed or refused to comply.  
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There is no dispute that the Borough at no time undertook to comply with 

any of the requirements of NAGPRA.  (Rec. Doc. 98, at 13.)  Based on its custody 

and control of Native American human remains, the Borough was obligated, as of 

the effective date of NAGPRA, to begin the process of creating an inventory, 

consulting with lineal descendents and tribal governments, and notifying 

identifiable descendants and tribes.  See 25 U.S.C. § 3003(b) & (d);  43 C.F.R. 

§ 10.9.  The Borough was also obligated to deliver a copy of the inventory for 

publication in the Federal Register to notify and protect the public’s interest.  See 

25 U.S.C. § 3003(e);  43 C.F.R. § 10.9(e)(7).  It is not until these processes are 

complete that a lineal descendant or culturally affiliated Indian tribe can request a 

repatriation of human remains.  See 25 U.S.C. at § 3005;  43 C.F.R. § 10.10.  

An analogous situation was presented in Covelo Indian Community v. Watt, 

551 F. Supp. 366 (D.D.C. 1982).  Through a series of congressional enactments, 

the Secretary of the Interior was required by a date certain to submit to Congress 

legislative proposals to resolve claims for recovery of damages from third parties 

for the benefit of restricted Indian land owners.  See id., at 369.  When the 

government failed timely to comply, the plaintiff Indian tribes filed a class action 

suit against Interior for its failure to comply with the Congressional mandate.  Id.  

As is the case in this litigation, the relief sought in Covelo was “declaratory 

and mandatory injunctive relief” based on rights granted to them by an act of 
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Congress.  The government in Covelo raised a laches defense arguing that 

“plaintiffs had enough knowledge concerning the decisions not to litigate and not 

to propose legislation, to institute a lawsuit much earlier in time.”  Id. at 381 n.12.  

The Court rejected this argument holding that “[i]f anyone has been guilty of 

foot-dragging in pursuing this matter, it has been [the] defendants.”  Id.  The court 

held that the government’s “equitable [laches] defense must, therefore, fail.”  Id.  

The Borough’s failure to comply with the congressionally mandated processes of 

NAGPRA requires the same result.  

Additionally, to allow the Borough to avoid its statutory obligations through 

the application of laches would, in itself, cause an inequity, because it would be 

contrary to Congress’ intent and public policy.  See Cheruku v. Att’y Gen. of the 

U.S., 662 F.3d 198, 209 (3d Cir. 2011) (holding “[a] court may not award equitable 

relief in contravention of the expressed intent of Congress.”);  City of Reading, 816 

F. Supp. at 368 & n.20 (holding defense of laches requires consideration of the 

equities of not only the parties, but also of the public).  The text of the provision of 

NAGPRA authorizing this enforcement action, 25 U.S.C. § 3013, provides for no 

time limit on when an enforcement action may be brought—and the record could 

not be clearer that none was intended.  

During the rulemaking process, the Secretary of the Interior described 

Congress’s intent on the timeliness of NAGPRA claims as follows:  
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“One commenter proposed inclusion of a ten year time limit during which 
Indian tribes must make claims for repatriation.  Time limits for claims were 
discussed by Congress when the bill was being considered but were not 
included in the Act.  Inclusion of such time limits in the regulations would 
contradict Congressional intent.”  

Dept. of Int., NAGPRA Regs., 60 Fed. Reg. 62,134, 62,155 (Dec. 4, 1995).  

Such considerations require a finding that laches is not available as a 

defense, especially here, where a museum simply ignored its obligations for an 

extended period of time.  Indeed, a laches defense to the museum provision of 

NAGPRA would render every current non-compliant museum immune from suit 

by way of laches, and the museum provision would no longer be enforceable.  

Congress clearly did not intend such a result because it did not provide any 

limitation period in the statute, nor do the regulations place any time limit for 

commencement of an enforcement action.  Such a result would be contrary to the 

clear intentions of Congress and thereby would constitute a “judicial repeal” of the 

statute’s continuing viability.  See in re Visteon, 612 F.3d at 219.  Laches, 

therefore, is not a defense of which the Borough can avail itself of in this case.  

IV.  THE CROSS-APPELLANTS SATISFIED THE LEGAL 
REQUIREMENTS FOR A CLAIM UNDER § 1983 TO REMEDY THE 

BOROUGH’S DENIAL OF THEIR RECOGNIZED RIGHTS  

Enacted among other significant Indian civil rights legislation, NAGPRA 

granted certain rights to Indian people and tribes to remedy past injustices.  The 

Borough’s persistent and longstanding position to ignore its obligations under 
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NAGPRA has resulted in a denial to the Thorpes and the Nation of these rights.  

Accordingly, the Thorpes and the Nation asserted, in addition to their NAGPRA 

claim, a parallel claim under 42 U.S.C. § 1983.  The District Court incorrectly 

analyzed the basic jurisdictional provisions of NAGPRA as containing a 

comprehensive enforcement mechanism and dismissed the § 1983 claim.  The 

District Court’s dismissal should be reversed.  

A. The Borough’s Refusal to Comply with NAGPRA Comprised a 
Longstanding Practice or Custom that Supports a Claim Under § 1983  

Section 1983 was “intended to provide a remedy, to be broadly construed, 

against all forms of official violation of federally protected rights.”  Maine v. 

Thiboutot, 448 U.S. 1, 5, 100 S. Ct. 2502, 2504 (1980) (quoting Monell v. New 

York City Dept. of Social Servs., 436 U.S. 658, 700-01, 98 S. Ct. 2018, 2040-41 

(1978)).  For deprivations of federal rights, municipalities can be sued under 

§ 1983 “for monetary, declaratory, or injunctive relief[.]”  Monell, 436 U.S. at 690, 

98 S. Ct. at 2035-36.  Individual governmental representatives may also be sued in 

their official capacities for the alleged depravation of federal rights.  See id. at 690 

n.55, 2035 n.55.  Both the municipality and the individual governmental 

representatives, in their official capacities, are “persons” as that term is used in the 

statute.  See id.  

Under the circumstances of this case, the only threshold determinations 
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necessary for the Thorpes and the Nation to be permitted to proceed with claims 

under § 1983 was whether a deprivation of federal rights was alleged that was part 

of a “policy statement, ordinance, regulation, or decision officially adopted and 

promulgated by that body’s officers” or was “pursuant to governmental ‘custom’ 

even though such a custom has not received formal approval through the body’s 

official decisionmaking channels.”  436 U.S. at 690-91, 98 S. Ct. at 2035-36.  The 

Supreme Court has recognized that through express language Congress included 

customs and usages because “[a]lthough not authorized by written law, such 

practices of state officials could well be so permanent and well settled as to 

constitute a ‘custom or usage’ with the force of law.”  436 U.S. at 691, 98 S. Ct. at 

2036 (internal citation omitted).  

The District Court correctly held that NAGPRA gives rise to a federal right 

that was enforceable by the Thorpes and the Nation, and this requirement is not in 

dispute.  (App. at 1, 14-16.)  Neither can there be any genuine dispute that the 

inability of the Thorpes and the Nation to proceed with a repatriation under 

NAGPRA has been the result of a decision of the Borough, through its individual 

governmental representatives, to not comply with the statute.  The Supreme Court 

has held that this element is satisfied where there has been “acquiescence in a 

longstanding practice or custom which constitutes the ‘standard operating 

procedure’ of the local governmental entity.”  Jett v. Dallas Indep. Sch. Dist., 491 
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U.S. 701, 737, 109 S. Ct. 2702, 2724 (1989).  

As a “museum” that held custody of Native American human remains at the 

time NAGPRA was enacted, the Borough was required to begin the processes of 

NAGPRA, and to notify lineal descendents and culturally affiliated Indian tribes of 

their right to make a repatriation request.  There is no dispute that the Borough did 

not do so, and still has not done so, despite requests from Jim Thorpe’s sons, and 

later by the Sac and Fox Nation.  Such is precisely the type of situation for which 

§ 1983 provides a remedy, and the Thorpes and the Nation asserted a legally 

sufficient claim for purposes of the statute.  

B. Section 1983 Claims Are Unavailable Only Where Congress Specifically 
Has Foreclosed the Remedy Through Elaborate Enforcement 
Mechanisms  

The Supreme Court has recognized only two exceptions to the broad 

jurisdiction granted to federal courts by § 1983—where the statute at issue does not 

create an enforceable right, and where Congress expressly or impliedly has 

foreclosed enforcement of the statutory right through an application of § 1983.  See 

Wilder v. Virginia Hosp. Ass’n, 496 U.S. 498, 508, 110 S. Ct. 2510, 2516-17 

(1990) (citing Wright v. City of Roanoke Redevelopment & Hous. Auth., 479 U.S. 

418, 423, 107 S. Ct. 766, 770 (1987)).  Basing its dismissal of the Thorpes’ and the 

Nation’s § 1983 claims solely on the second of these exceptions, the District Court 

erred in its determination that Congress, merely by granting the federal courts 
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jurisdiction to address claims for NAGPRA violations, impliedly foreclosed the 

use of § 1983 as a concurrent remedy to address the deprivation of federal rights.  

Where, as in this case, a plaintiff has identified an enforceable federal right, 

it is presumed that such right can be enforced under § 1983 unless Congress 

“specifically foreclosed a remedy under § 1983.”  Blessing v. Freestone, 520 U.S. 

329, 340-41, 117 S. Ct. 1353, 1360 (1997) (internal quotation omitted).  Since 

NAGPRA does not expressly foreclose a remedy under § 1983, the Borough bore 

the burden of making “the difficult showing” that Congress impliedly foreclosed a 

remedy under § 1983.  Id. at 341, 1362.  Importantly, the courts “do not lightly 

conclude that Congress intended to preclude reliance on § 1983 as a remedy for the 

deprivation of a federally secured right.”  Wright, 479 U.S. at 423-24, 107 S. Ct. at 

770.  

In its most recent guidance on this issue, the Supreme Court recognized that 

congressional intent to preclude a § 1983 claim should be inferred only where the 

statute creates “a comprehensive enforcement scheme that is incompatible with 

individual enforcement under § 1983.”  Fitzgerald v. Barnstable Sch. Comm., 555 

U.S. 246, 252, 129 S. Ct. 788, 794 (2009).  Accordingly, the courts “have placed 

primary emphasis on the nature and extent of that statute’s remedial scheme.”  Id. 

at 253, 794.  

Prior to 2005, the Supreme Court in only two cases found a statute’s 
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remedial scheme so thorough and exhaustive that a § 1983 claim was deemed 

inconsistent, and resort to § 1983 was found to have been impliedly foreclosed.  In 

Middlesex Cnty. Sewerage Auth. v. Nat’l Sea Clammers Assoc., 453 U.S. 1, 4, 101 

S. Ct. 2615, 2618 (1981), the plaintiffs brought claims for rights violations under 

the Federal Water Pollution Control Act and the Marine Projection, Research, and 

Sanctuaries Act of 1972.  Both statutes contained “unusually elaborate 

enforcement provisions,” including that under both statutes the only means by 

which a private citizen could pursue enforcement was through what are commonly 

referred to as “citizen-suit” provisions.  Id. 453 U.S. at 13-14, 101 S. Ct. at 2623.  

Subsequently, in Smith v. Robinson, 468 U.S. 992, 1002-13, 104 S. Ct. 3457, 

3463-69 (1984), a plaintiff brought suit for violation of the Education of the 

Handicapped Act and for violation of corresponding constitutional rights.  The 

statute contained a “a comprehensive federal-state scheme” and limited judicial 

review that could only be invoked after completion of the required administrative 

processes.  Id.  

As the Court explained in Blessing, both Sea Clammers and Smith involved 

“unusually elaborate enforcement provisions” that were found to be so thorough 

and exhaustive that Congress plainly had impliedly foreclosed redress through 

§ 1983.  520 U.S. at 347, 117 S. Ct. at 1362.  The Court found it “hard to believe 

that Congress intended to preserve the § 1983 right of action when it created so 
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many specific statutory remedies, including the two citizen-suit provisions.”  Id.  

The Court further held that allowing the plaintiffs in those cases to “skip these 

[statutory] procedures and go straight to court by way of § 1983” would be wholly 

inconsistent with the detailed remedial schemes provided in the relevant statutes.  

Id. 520 U.S. at 347, 117 S. Ct. at 1363.  Such direct access to the federal courts 

“would have rendered superfluous most of the detailed procedural protections 

outlined in the statute,” and Congress, therefore, did not likely sanction the use of 

§ 1983 to circumvent these strict statutory remedial requirements.  Id.  

Since the Supreme Court’s decision in Smith in 1984, the Court has 

repeatedly found a lack of implied congressional intent to foreclose access to 

§ 1983 to redress official violations of federal rights.  In Wright, for example, the 

Supreme Court found that the Federal Housing Act of 1937, which expressly 

provided only limited administrative remedies, were not so thorough or exhaustive 

as to imply congressional intent to foreclose access to § 1983.  479 U.S. at 429, 

107 S. Ct. at 773.  In Wilder, the Supreme Court held that violations of the 

Medicare Act were redressable through § 1983 for lack of a comprehensive 

remedial scheme in the statute.  496 U.S. at 520-23, 110 S.Ct. at 2523-25.  And in 

Livadas v. Bradshaw, 512 U.S. 107, 132-33, 114 S. Ct. 2068, 2083 (1994), the 

Court found that a claim for deprivation of a right under the National Labor 

Relations Act was redressable through § 1983 because that statute did not include a 
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“comprehensive alternative enforcement scheme.”  

Conversely, in only one case since Smith was decided in 1984 has the 

Supreme Court found a statute’s remedial scheme so through that redress through 

§ 1983 was found to be impliedly foreclosed.  In City of Rancho Palos Verdes v. 

Abrams, 544 U.S. 113, 127, 125 S. Ct. 1453, 1462 (2005), the Court found that the 

Telecommunications Act’s comprehensive remedial scheme lead to a conclusion 

that Congress impliedly foreclosed redress through § 1983.  The statute included 

an exhaustive administrative procedure, a 30-day limitation period to seek limited 

judicial review, and a requirement that a hearing for judicial review be set on an 

“expedited basis.”  Id. 544 U.S. at 122-23, 125 S. Ct. 1459-60.  As in Sea 

Clammers and Smith, allowing a claimant to bypass these requirements and take a 

claim directly to court through § 1983 would render the administrative process and 

limited form of judicial review meaningless since many claimants would simply 

avoid such processes.  Id. 544 U.S. at 127, 125 S. Ct. at 1462.  Thus, the Court 

found implied congressional intent to foreclose access to § 1983.  Id.  

Importantly, the Court in Rancho Palos Verdes cautioned against reading its 

holding too broadly by rejecting an argument that the availability of private 

judicial remedy in a statute be in and of itself conclusive that redress through 

§ 1983 is foreclosed.  See id. 544 U.S. at 122, 125 S. Ct. at 1459.  To the contrary, 

the Court held that the presence of such a provision is only one factor to be 
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considered and held that in some situations, such remedy could “complement, 

rather than supplant, § 1983.”  Id.  Additionally, Justice Stevens wrote a separate 

concurring opinion to reinforce “the strength of our normal presumption that 

Congress intended to preserve, rather than preclude, the availability of § 1983 as a 

remedy for the enforcement of federal statutory rights.”  Id. at 130-31, 1464.  His 

opinion further stated that “[a]lthough the Court is correct to point out that this 

presumption [in favor of § 1983] is rebuttable, it remains true that only an 

exceptional case—such as one involving an unusually comprehensive and 

exclusive statutory scheme—will lead us to conclude that a given statute impliedly 

forecloses a § 1983 remedy.”  Id. at 131, 1464 (emphasis in original) (citing 

Wright, 479 U.S. at 425, 107 S. Ct. at 766).  

Accordingly, in a more recent case, the Supreme Court in Fitzgerald found 

proper a “parallel and concurrent § 1983 claim” that could be pursued along with a 

direct claim for deprivation of a federal statutory right.  555 U.S. at 255-56, 129 S. 

Ct. at 795-96.  The plaintiff asserted a violation of her rights under Title IX of the 

Education Amendments of 1972.  The Court held that even though Title IX had 

previously been held to have an implied private right of action in the federal courts, 

the statute did not provide the same elaborate and restrictive enforcement 

mechanisms that were present in Sea Clammers, Smith, and Rancho Palos Verdes.  

Id. 555 U.S. at 255-56, 129 S. Ct. at 795-96.  Citing the presumption favoring 
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access to § 1983, the Court held that a § 1983 claim was properly brought along 

with a direct claim for violation of Title IX.  Id. 555 U.S. at 256, 129 S. Ct. at 796.  

C. The Enforcement Provisions in NAGPRA Do Not Provide a 
Comprehensive or Exclusive Remedy that Forecloses a Claim Under 
§ 1983  

In enacting NAGPRA, Congress provided broad jurisdiction to federal 

courts without any detailed or elaborate predicates.  NAGPRA broadly provides 

that  

“[t]he United States district courts shall have jurisdiction over any action 
brought by any person alleging a violation of this Act and shall have the 
authority to issue such orders as may be necessary to enforce the provisions 
of this Act.”  

25 U.S.C. § 3013.  This broad grant of jurisdiction bears no resemblance to the 

elaborate and limited administrative remedial schemes of Sea Clammers, Smith, 

and Rancho Palos Verdes.  In fact, Congress made clear that the courts could enter 

any order “as may be necessary” to enforce the Act.  Under this language, there is 

no inconsistency in a plaintiff’s pursuit of a claim under NAGPRA and also 

through § 1983, nor are any elaborate administrative remedial measures being 

bypassed.  

Thus, Congress neither expressly nor impliedly foreclosed the use of § 1983 

to permit the Thorpes and the Nation to redress the Borough’s deprivation of their 

NAGPRA rights.  The only variance between a NAGPRA claim brought pursuant 
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to 25 U.S.C. § 3013, and a claim brought under § 1983, is that the former does not 

expressly provide for monetary damages or attorney fees while the latter does.  

However, such is not the type of “more restrictive private remedy” the Supreme 

Court has held impliedly forecloses access to § 1983.  See, e.g., Fitzgerald, 555 

U.S. at 256, 129 S. Ct. at 796;  Wright, 479 U.S. at 429, 107 S. Ct. at 773;  Wilder, 

496 U.S. at 520-23, 110 S. Ct. at 2523-25;  Livadas, 512 U.S. at 133, 114 S. Ct. at 

2083. 

Moreover, it is important to note that a claim brought pursuant to § 3013, 

and one brought under § 1983, do not necessarily overlap in their entirety.  Section 

3013 can be invoked to “enforce” NAGPRA—in this case, to compel the Borough 

to comply with its statutory obligations that properly will allow the Thorpes and 

the Nation to pursue a repatriation—while § 1983 can be invoked to redress the 

Borough’s conduct in ignoring its obligations and thereby depriving the Thorpes 

and the Nation of their NAGPRA rights for nearly 20 years.  It is the latter for 

which § 1983 provides a remedy.  

Since Congress did not enact in NAGPRA any elaborate or narrowly tailored 

enforcement mechanisms that direct access to the federal courts would bypass, and 

by its broad grant of jurisdiction, it cannot be inferred that Congress intended to 

foreclose access to § 1983 for the deprivation of NAGPRA rights.  The breadth of 

Congress’s grant of jurisdiction, in fact, leads to the opposite implication—that 
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Congress left intact a plaintiff’s ability to invoke § 1983 to redress the deprivation 

of NAGPRA rights.  

CONCLUSION 

For the foregoing reasons, the District Court’s grant of a summary judgment 

to the Appellees should be affirmed.  The Court should reverse the trial court’s 

order dismissing the Appellees’ § 1983 claims, and remand.  
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