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I. SUMMARY OF THE ARGUMENT 

The key inquiry before the Court of Appeals here, in conjunction with the 

Lomeli v. Kelly matter, is the proper test to employ in determining whether a 

Nooksack plaintiff who is harmed or about to be harmed by his or her government 

is entitled to bring a claim to prospectively enforce the Constitution and laws of 

the Nooksack Indian Tribe.1  

Appellees have not been sued for passing legislation, making judicial 

determinations, or taking acts that are beyond the scope of their personal duties as 

public employees.  Rather, Appellees are being sued in their official capacities, 

as officers formally charged with enforcement and implementation of the 

contested laws and procedures under which this action arises.  Vann v. U.S. Dept. 

of Interior, 701 F.3d 927, 930 (D.C. Cir. 2012); Planned Parenthood of Idaho, 

Inc. v. Wasden, 376 F.3d 908, 919 (9th Cir. 2004).  In their official capacities — 

as representatives of government agencies acting within their personal duties as 

tribal officers, but outside of the authority constitutionally delegated to their office  

— Appellees have overseen and implemented acts, or are slated to oversee and 

implement acts, that are repugnant to superior Nooksack law.   

Although it need not, were this Court to look to the merits of the 

                                                
1 As stressed in the Lomeli v. Kelly litigation, No. NO. 2013-CI-APL-002 (Nooksack Ct. App.), 
there must be some forum available to address these types of claims.  See generally Matthew L.M. 
Fletcher, (Re)Solving the Tribal No-Forum Conundrum: Michigan v. Bay Mills Community, 123 
Yale L.J. Online 311, 312 (2013) (citing Lomeli v. Kelly, No. 2013-CI-CL-001 (Nooksack Tribal 
Ct. Aug. 6, 2013)). 
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Appellants’ claims — as the Nooksack Tribal Court (“Trial Court”) has 

inappropriately done — it must find that Appellees have violated, or are slated to 

violate, the Constitution and laws of the Nooksack Indian Tribe.  In sum, 

Appellees are: 

• Acting in furtherance of, or are slated to act in furtherance of, 
recently promulgated Procedures for Involuntary Disenrollment Meetings 
that deny proposed disenrollees (a) the right to have a representative at 
their hearing; (b) the right to notice of the specific charges or allegations at 
a time reasonably prior to the hearing; (c) their right to present a 
reasonable quantum of evidence and to be meaningfully heard; and (d) 
their right to present evidence and to know precisely when whatever 
evidence they are able to gather might be timely served; 

• Violating, or are slated to further violate, the March 20, 2013, 
Stipulation between the parties by carrying out the automatic 
disenrollment of at least four of Appellants prior to the completion of the 
meetings before the Tribal Council;  

• Acting in furtherance of, or are slated to act in furtherance of, 
recently promulgated regulations and policies that deny proposed 
disenrollees back-to-school support and public housing, in violation of the 
Due Process and Equal Protection guarantees of the Nooksack 
Constitution; 

• Interfering with the occurrence of Tribal Council Special Meetings 
requested by Appellants, in violation of Article II, Section 5 of the 
Nooksack Bylaws; and 

• Failing to notify Appellants of Special Meetings of the Nooksack 
Tribal Council, in violation of Article II, Section 2 of the Nooksack 
Bylaws and Article III, Section 2 of the Nooksack Constitution. 

The Trial Court erred in dismissing Appellants’ Complaint.  Appellants 

respectfully request that (1) this matter be reversed and remanded for disposition 

consistent with a reversal of the Trial Court’s dismissal, and (2) the Trial Court’s 
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denial of Appellants’ motions for temporary restraining order be reversed, 

enjoining Appellees pending trial on the merits.   

 

II. TRIAL COURT ERRORS 

A. Order Clarifying Case Status, CP 69. 

The Trial Court erred in its Order Clarifying Case Status by refraining 

from ruling on a contempt motion in this case, the Roberts matter.  Id. at 1. 

B. Order Denying Motion For Reconsideration, CP 68. 

The Trial Court erred by failing to reconsider, or adequately address, the 

basis for its Order Denying Second Motion For Temporary Restraining Order.  

C. Order Denying Second Motion For Temporary Restraining Order, 
CP 66. 

The Trial Court erred by refusing to enforce a Stipulation and Order 

between the parties and failing to adequately address its reasons for denial.  

D. Order Granting Defendant’s [sic] Motion To Dismiss (“MTD 
Order”), CP 64 
The Trial Court erred in finding that Appellants sued Appellees for 

“passing the Tribal Council Procedures for Involuntary Disenrollment Meetings.”  

Id. at 4.   

The Trial Court also erred in holding that the Ex parte Young, 209 U.S. 

123 (1908), analysis requires the Court to look to the merits to determine whether 

Appellees “were acting outside of the scope of their duties as tribal officers.”  CP 
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64, MTD Order, at 5.  Appellants sued Appellants in their official capacities — as 

representatives of government agencies acting within their individual duties as 

tribal officers, but outside of the authority constitutionally delegated to the 

government office in which they hold. 

The Trial Court also erred in holding that the Tribal Council Procedures 

for Involuntary Disenrollment Meetings (“Procedures”) were properly passed.  Id. 

at 6.   

The Trial Court also erred in holding that the Procedures “meet the basic 

safeguards of procedural due process” because “the risk of erroneous deprivation 

[of membership] is minimal.”  Id. at 8.  The Trial Court failed to follow any 

authority or apply any existing law related to such risks.  The Trial Court thus 

erred in its application of the test set forth in Mathews v. Eldridge, 424 U.S. 319 

(1976). 

The Trial Court also erred in ignoring all cases related to citizenship for 

guidance on what process is due to a person who “loses critical and important 

rights.”  CP 64, MTD Order, at 7.   

The Trial Court also erred in holding that “[p]roposed disenrollees must be 

allowed to bring a representative to the telephonic hearings,” but dismissing 

Appellants’ Complaint nonetheless.  Id. at 10, 13. 

The Trial Court also erred in finding that special meetings occurred, when 

they did not occur; and thus that the Special Meeting and Regular Meetings issues 
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are moot or res judicata.  Id. at 13.   

The Trial Court erred in refusing to enforce a Stipulation within its 

jurisdiction.  Id. at 14. 

E. Order Denying Motion for Order to Show Cause Re: Contempt, CP 
57. 

The Trial Court erred by refusing to rule on a contempt motion.   

The Trial Court also erred in holding that the Ex parte Young exception 

requires an analysis of the merits prior to a jurisdictional ruling.   

F. Order Denying Plaintiffs’ Motion to Amend, CP 49. 

The Trial Court erred in refusing to “freely” allow amendment, as allowed 

under the Court-adopted federal rules.  This ruling erroneously creates the absurd 

result of requiring parties to file serial lawsuits stemming from the exact same 

nucleus of facts and law.   

G. Order Denying Motion for Reconsideration, CP 65. 

The Trial Court erred in not providing any reason or analysis for denial. 

H. Order Accepting Plaintiffs’ First Amended Complaint For Equitable 
Relief, CP 48. 

The Trial Court erred in concluding, sua sponte, without notice to the Parties or 

any opportunity for briefing, that the judicial and appellate code amendments 

passed mid-litigation by Appellees in August of 2013 apply retroactively “to all 

matters pending before the Court.”  Id. at 1.  

I. Second Amended Order Denying Emergency Temporary Order 
Hearing (“Hearing Order”), CP 18; Amended Order Denying 
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Emergency Temporary Order Hearing, CP 10; Order Denying 
Emergency Temporary Order Hearing, CP 9. 

The Trial Court observed, “Plaintiffs conceded they could seek no 

affirmative relief, but could only seek injunctive relief.”  CP 18, Hearing Order, at 

2.  The Trial Court erred in finding that injunctive relief is something different 

from affirmative relief and, thus, improperly distorted the relief requested by 

Appellants.  

The Trial Court also erred in holding that a party seeking an injunction 

must show something more than serious questions going to the merits.  Id. at  2.  

Certainly, by virtue of the fact that Trial Court ruled in Appellants’ favor on at 

least the representation/due process issue, see CP 64, MTD Order, at 10, there 

were serious questions going to the merits in this case.  

The Trial Court also erred in finding that it had “not found the doctrine of 

Ex parte Young applies in this Court.”  CP 18, Hearing Order, at 4.  The Trial 

Court applied Ex parte Young (or a tortured version of it) in the very same 

paragraph and in numerous orders.  Id. 

The Trial Court also erred in holding that the Ex parte Young exception 

turns on whether an Appellee was acting outside of his or her personal duties as a 

tribal officer.  Id. at 4.  Appellees were sued in their official capacities only.  

Thus, the scope of Appellants’ suit only applies to those acts that are within of his 

or her personal duties as a tribal officer. 
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The Trial Court also erred in holding that “Plaintiffs are not entitled to 

attorneys in civil hearings in the Tribal Court.”  Id. at 7.  The Trial Court made 

clear in its dismissal order that Appellants are entitled to representation.  The 

Trial Court appears to have applied the wrong standard.  See id. (questioning 

criminal versus civil right-to-counsel standard).   

The Trial Court also erred in finding that Appellants were asking the Trial 

Court to dictate how long hearings took or force Appellees to have in-person 

hearings.  Id. at 7.  

The Trial Court also failed to correctly apply the Mathews standard to the 

facts at issue.  Id. at 9.  The Trial Court’s balancing of interests was cursory and 

inserted improper facts in the scale.  Id.  The risk of erroneous deprivation of 

rights was not minimal, as the Trial Court later held in finding the lack of 

representation violated Nooksack due process.  

III. STATEMENT OF CASE 

On August 6, 2013, the Trial Court issued an Order Granting Defendants’ 

Motion to Dismiss Second Amended Complaint Plaintiffs in Lomeli v. Kelly, No 

2013-CI-CL-001.  Immediately thereafter, Appellees commenced disenrollment.  

On August 8, 2013, Defendants met in secret, without notice to Tribal 

Councilpersons Rudy St. Germain or Michelle Roberts,2 and passed a vague and 

                                                
2 CP 16, Declaration of Nooksack Tribal Councilwoman Michelle Joan Roberts (“Roberts Decl.”), 
at ¶6; CP 17, Declaration of Nooksack Tribal Council Secretary Rudy St. Germain (“St. Germain 
Decl.”), at ¶7. 
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complicated rule/ordinance titled “TRIBAL COUNCIL PROCEDURES FOR 

INVOLUNTARY DISENROLLMENT MEETINGS.”3   

The very next day, August 9, 2013, Appellees unilaterally scheduled four 

omnibus disenrollment meetings for Friday, August 16, 2013, “via 

teleconference” — without any consideration for the schedules and commitments 

of either the affected Appellants or their legal counsel.4  On August 13, Appellees 

summarily, and without any hearing or meeting whatsoever, disenrolled at least 

Appellants Rose A. Hernandez, Cody M. Narte, Nadine L. Rapada, and Kristal M. 

Trainor.5  At least thirteen additional Appellants were also mailed notices on 

August 13, indicating that their disenrollment hearings were set for August 30.6   

In response, Appellants filed the above-captioned action, along with a 

Motion for Temporary Restraining Order (“TRO”) that sought to ensure that if 
                                                
3 CP 6, Post-Hearing Declaration of Gabriel S. Galanda in Support of Motion for Temporary 
Restraining Order (“Galanda Decl.”), Ex. C.  As discussed in more detail below, Appellees have 
styled them “procedures” in a transparent attempt to circumvent the Nooksack Constitutional 
requirement that any disenrollment “ordinance” be “subject to the approval of the Secretary of the 
Interior.”  Constitution, art. II, § 2.  The word “ordinance” is a broad term that means “a rule 
established by authority.”  Black’s Law Dictionary at 757 (7th ed. 1991). 
4 Id. Ex. A.  The notices did not arrive to Appellants’ counsel of record until August 12, 2013 — 
leaving merely three working days prior to the omnibus meeting to submit evidence.  Id. at Ex. E. 
5 CP 13, Second Declaration of Gabriel S. Galanda, Ex. E.  On March 20, 2013, the parties entered 
a Stipulation in the Lomeli matter.  Id. at Ex. A.  The Stipulation clearly states: “No person will be 
disenrolled prior to completion of the meetings before Tribal Council, regardless of whether that 
individual has requested a meeting with the Tribal Council.”  Id.  As discussed in more detail 
below, the disenrollment of these Appellants violated the Stipulation.  
6 CP 11, First Amended Complaint, at 7.  These Appellants, all targeted because of their 
involvement in the Lomeli litigation, were as fallows: Appellants Adeline Gladstone Parker, 
Anthony Eugenio Rabang, Daniel Rapada, Francine Adams, Gerald Rapada, Gilda Corpuz, 
Honorato Roberto Rapada, James Dean Rapada, Olive Theresa Oshiro, Priscilla Carr, Reconar 
Andrew Rapada, Robert James Rabang Sr., and Sonia Marie Lomeli.  Under the response-date 
requirements, written materials for those hearings were due on August 22.  Until August 21, these 
hearings were stayed by the Lomeli appellate court — meaning that Appellants were given a mere 
two days notice to prepare their responses to the disenrollment hearing notices. 
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disenrollment proceedings did move forward, they would be conducted in a 

lawful manner.7  On August 14, the Nooksack Court of Appeals granted the stay 

of the Trial Court’s August 6 order in Lomeli, ordering that “disenrollment 

proceedings authorized by the [August 6] order and judgment shall be stayed.”8  

On August 15, the Trial Court in this action issued an order, holding that “the 

Nooksack Court of Appeals has stayed all disenrollment proceedings.  Therefore, 

this Court need not issue a [TRO] enjoining the disenrollment proceedings as they 

are already stayed.”9  On August 20, however, the Court of Appeals issued an 

additional order in Lomeli, holding that its “August 14 Order was intended to 

apply only to the [six] named Plaintiffs/Appellants” in that action.10   

The very next day, on August 21, 2013, Councilwoman Roberts and 

Secretary St. Germain were served with disenrollment notices that set their 

hearing for August 28 — leaving mere hours, under the Procedures, to prepare 

and file written materials that would determine the fate of their identity and 

livelihood, for generations to come.11  Councilwoman Roberts was also 

immediately fired without any cause from the Human Resources Manager 

                                                
7 CP 1, Complaint for Prospective Equitable Relief; CP 3, Emergency Motion for Temporary 
Restraining Order.   
8 Order Accepting Appellate Review and Staying Proceedings, Lomeli v. Kelly, No. 2013-CI-CL-
001 (Nooksack Ct. App. Aug. 14, 2013).   
9 CP 7, Order From Hearing.   
10 Order on Motion for Clarification or Relief From Stay of Proceedings, Lomeli v. Kelly, No. 
2013-CI-CL-001, at 1 (Nooksack Ct. App. Aug. 20, 2013). 
11 CP 16, Roberts Decl., Ex. A; CP 17, St. Germain Decl., Ex. A. 
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position that she held with the Tribe for six years.12  Secretary St. Germain had 

already recently been fired from his employment as a landscaper with the Tribe, 

also without cause.13 

Also on August 21, 2013, the Trial Court issued an order denying 

Appellants’ requested TRO, holding that (1) Appellants were unlikely to succeed 

on the merits, because the suit was barred by Tribal sovereign immunity, due to 

Appellants’ unlikelihood of success on the merits14; (2) irreparable harm would 

not result absent injunctive relief, because disenrollment is not as “serious in 

nature” as that of “a denaturalization process,” such that “the risk of erroneous 

depravation” of a “serious” right is minimal15; and (3) an injunction was not in the 

public interest because “the administrative burden” of providing constitutional 

safeguards in the disenrollment process “would be significant.”16   

Under the Procedures that Appellants were immediately subject to at that 

time, Appellees set hearings on “shortened time,” with virtually no notice, and 

with an impossible procedure for submitting evidence.17  The Procedures provide: 

                                                
12 CP 16, Roberts Decl., ¶ 2-3.   
13 CP 17, St. Germain Decl., at ¶¶4-5.  Secretary St. Germain was also ordered by Appellees to 
remove his belongings as Tribal Secretary from his desk and to vacate his Tribal Council office.  
Id. at ¶3. 
14 CP 10, Amended Order Denying Emergency Temporary Restraining Order Hearing, at 3.  
15 Id. at 8. 
16 Id. at 9. 
17 Although the Procedures set a 5-day deadline for the submission of evidence, id., the “What to 
Expect for Your Meeting” document that was sent to Appellants indicated that there is a 6-day 
deadline for the submission of evidence.  CP 23, Third Declaration of Gabriel S. Galanda, Ex. B.  
These two conflicting provisions conflict with yet another provision promulgated by Appellees, 
indicating to certain targeted Nooksacks that they are subject to a 3-hour deadline.  Id. at Ex. C.  
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“These Procedures shall apply to all meetings described in Title 63, sections [sic] 

63.004.001(B)(2) and requests for reconsideration under section 63.004.001(C) of 

the Membership Ordinance of the Nooksack Indian Tribe.”18  The Procedures: 

• Forbid a Disenrollee from being represented by counsel or assisted by 
family during his or her disenrollment meeting.19  

• Allow a Disenrollee “a maximum of ten (10) minutes to present his or her 
case.”20 

• Require a Disenrollee’s response papers and supporting evidence — once 
entirely typed, paginated and bates-numbered — to be filed “no later than 
five (5) calendar days prior to the scheduled Meeting.”21  This evidence 
must be typewritten, which excludes oral and video testimony, including 
that evidence customarily offered by tribal elders or spiritual leaders.22 

• Require that meetings “be held v [sic] telephonically via conference call” 
and 1-800 number, rather than in person.23 

The Procedures have not been approved by the Secretary of the United States 

Department of the Interior (“Secretary”) as required of all ordinances governing 

“loss of membership,” per Article II, Section 2 of the Nooksack Constitution.24 

Rather than be subject to these patently unconstitutional Procedures, on 

August 27, 2013, Appellants filed with the Nooksack Court of Appeals a motion 

                                                                                                                                
Three hours to produce evidence that complies with Section V(B)-(C) of the Procedures is an 
impossible task.  See infra note 47. 
18 CP 6, Galanda Decl., Ex. C, § II.   
19 Id. at § VI, C.  As noted supra, on March 20, 2013, the parties entered a Stipulation in the 
Lomeli matter.  CP 13, Second Declaration of Gabriel S. Galanda, Ex. A.  In that Stipulation, 
Appellees agreed that all disenrollees would be afforded legal representation in the “proceedings 
regarding [Appellants’] disenrollment.”  Id. 
20 CP 6, Galanda Decl., Ex. C, § VI, H. 
21 Id. at §§ V, A(3), (C). 
22 See e.g. CP 60, Sixth Declaration of Nooksack Tribal Councilwoman Michelle Roberts. 
23 Id. at § VI, B. 
24 Appellees admit this in their CP 42, Defendants’ Reply to Plaintiffs’ Opposition to Motion to 
Dismiss, at 2 n.2. 
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for permission to appeal the Trial Court’s August 21 order.25  On that same day, 

the Court of Appeals issued (1) “an order advising the parties that [it] would 

reserve ruling on [the motion] pending developments” in Lomeli,26 and (2) an 

order in Lomeli staying “[a]ll disenrollment hearings before the Tribal Council 

involving those persons named in the April 12, 2013 list submitted by counsel for 

Appellants.”27   

On September 12, 2013, the Court of Appeals issued an order denying 

Appellants’ motion for permission to appeal in this Roberts action, finding that 

“the motion to file an interlocutory appeal in this case now appears moot since the 

interlocutory appeal could achieve nothing more than securing the grant of an 

order restraining disenrollment proceedings that have already been stayed” in the 

Lomeli matter.28 

Meanwhile, in mid-August, Appellees began targeting Appellants — who 

have not yet been disenrolled — by denying them tribal assistance that is 

available to all other Nooksacks.  On August 16, 2013, Appellees passed 

Resolution No. 13-136, which denied Back to School Support for Nooksack 

children, as young as age 3, who are “subject to pending disenrollment 

                                                
25 CP 30, Notice and Emergency Motion for (1) Permission to Appeal and (2) Acceptance of 
Appeal. 
26 CP 51, Order Denying Motion for Permission to File Interlocutory Appeal, at 1. 
27 Order Extending Stay, Lomeli v. Kelly, No. 203-CI-CL-001, at 10 (Nooksack Ct. App. Aug 27, 
2013).  
28 CP 51, Order Denying Motion for Permission to File Interlocutory Appeal, at 1. 



 

13 

proceedings.”29  August 20, 2013, Appellees made the following announcement 

on the Nooksack Indian Tribe Communications Page: 

Back to School Support for the 2013-2014 school year will be in 
the amount of $275.00 each.  The $275 is to be used for school 
clothing and school supplies for the Nooksack Tribal Children. . . . 
Students who are enrolled in the Nooksack Tribe, and not subject 
to Nooksack disenrollment proceedings, and are aged 3-4 years 
old with proof of head start enrollment will be eligible for a $275 
check. . . . Students who are enrolled in the Nooksack Tribe and 
not subject to Nooksack disenrollment proceedings, and are 
aged 5-14 years old will be eligible for a $275 check. . . . Students 
who are enrolled in the Nooksack Tribe, and are not subject to 
Nooksack disenrollment proceedings, and are aged 15-19 years 
old with proof of high school enrollment will be eligible for a $275 
check.  Students who are enrolled in the Nooksack Tribe, and are 
not subject to Nooksack disenrollment proceedings, and are 
aged 15-19 years old with proof of GED enrollment will be 
eligible for a $275 check.30 
 

In addition to unequal treatment against a select group of politically unpopular 

Nooksack Tribal Children, other members have also been treated disparately.  On 

August 28, 2013, for example, Appellant Maxina Rabang was expressly denied 

public housing because she is subject to disenrollment proceedings.31   

During all of this, Appellees have still refused to hold the Regular 

Tuesday Meeting of the Nooksack People, as required by Article II, Section 2 of 

the Nooksack Bylaws — there has not been a single public meeting of the 

                                                
29 CP 43, Declaration of Grett Hurley in Support of Defendants’ Response in Opposition to 
Plaintiffs’ Second Motion for Temporary Restraining Order, Ex. 4. 
30 CP 13, Second Declaration of Gabriel S. Galanda, Ex. G; see also generally CP 23, Third 
Declaration of Gabriel S. Galanda, Ex. D. 
31 CP 52, Fifth Declaration of Gabriel S. Galanda, Ex. A. 



 

14 

Nooksack People this entire year.32  Appellees have also failed to hold Special 

Meetings of the Nooksack Tribal Council that were requested in writing by Tribal 

Council Secretary Rudy St. Germain and Councilwoman Michelle Roberts, 

pursuant to Article II, Section 5 of the Nooksack Bylaws, dated March 11, 2013 

and April 29, 2013.33  Appellees have also excluded Secretary St. Germain and 

Councilwoman Roberts from those Tribal Council Special Meetings that they 

have seen fit to call.34  

IV.      ARGUMENT 

A. The Trial Court Erred In Its Sovereign Immunity Analysis.35 
To be clear, Appellants are suing, by proxy, the Tribal Council of the 

Nooksack Indian Tribe.  This is what an “official capacity” action does.36  See 

                                                
32 CP 46, Fifth Declaration of Nooksack Tribal Councilwoman Michelle Roberts; CP 62, Seventh 
Declaration of Nooksack Tribal Councilwoman Michelle Roberts; see also generally CP 47, 
Declaration of Adeline Aure.   
33 CP 16, Roberts Decl., at ¶7; CP 17, St. Germain Decl., at ¶8.  Chairman Kelly has admitted that, 
“[a]s Chairman of the Tribal Council, I am responsible for calling Tribal Council meetings.”  CP 
44, Declaration of Chairman Robert Kelly Jr. in Support of Motion to Dismiss, at ¶8.  As 
discussed infra, this is why Chairman Kelly is being sued in his “official capacity” — it is his 
office that is constitutionally charged with calling the Tribal Council meetings, not Chairman 
Kelly personally; it is his office that acts outside of the scope of its constitutional authority when it 
fails to call a meeting, not Chairman Kelly personally.   
34 CP 16, Roberts Decl., at ¶7; CP 17, St. Germain Decl., at ¶8; CP 46, Fifth Declaration of 
Nooksack Tribal Councilwoman Michelle Roberts, Ex. A;  
35 Because the “immunity” test applied by the Trial Court in this matter is similar enough to the 
test employed in Lomeli v. Kelly, No. 2013-CI-APL-002, Appellants will for the most part rely on 
the briefing in Lomeli to address this common issue, and fully incorporate it herein.  Order on 
Motion for Permission to File Appeal and Case Management and Scheduling Order, at 1 (Nov. 4, 
2013).   
36 Cline v. Cunanan, No. NOO-CIV-02/08-5 (Nooksack Ct. App. Jan. 12, 2009), was not an 
official capacity suit.  In Cline, the Appellant sued the Chairman of the Tribal Council, in his 
personal capacity, as well as the Nooksack Tribal Council.  In determining whether “sovereign 
immunity bars the claims brought . . . [a]gainst the Tribal Council for declaratory and/or 
injunctive relief,” the Court of Appeals correctly held that injunctive relief was barred by 
sovereign immunity.  Cline, No. NOO-CIV-02/08-5, at 5 (emphasis added).  Injunctive relief 
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Welch v. Laney, 57 F.3d 1004, 1009 (11th Cir. 1995) (“[W]here a plaintiff brings 

an action against a public official in his official capacity, the suit is against the 

office that official represents, and not the official himself.”); Derrickson v. City of 

Danville, Ill., 845 F.2d 715, 719 (7th Cir. 1988) (citing Kentucky v. Graham, 473 

U.S. 159 (1985)) (“[A]n official-capacity suit is against the sovereign the official 

represents.”); Langweiler v. Borough of Newtown, No. 10–3210, 2010 WL 

5393529, at *3 (E.D. Pa. Dec. 29, 2010) (“[A]n official-capacity suit is against the 

entity itself.”).  Appellants are not suing Appellees in their personal capacities for 

acts committed “outside the scope of their duties as tribal officers” — Appellees 

were sued in their official capacities for acts committed inside the scope of their 

duties as tribal officers.  CP 64, MTD Order, at 5; cf. Anghel v. New York State 

Dept. of Health, No. 12-3484, 2013 WL 2338153, at *19 (E.D.N.Y. May 29, 

2013) (“[C]laims against the individual defendants in their personal capacity are 

barred by the doctrine of absolute (not sovereign) immunity[,] which protect[s] 

public officials from tort suits for discretionary acts committed within the scope 

of their authority.”).37   

                                                                                                                                
against the Chairman, “named in his individual capacity,” could not issue either because he “did 
not act out outside the scope of his authority” in enacting a law, and was therefore protected by 
absolute (legislative) immunity.  Id. at 7 (quotation omitted); see also Turner v. Houma Mun. Fire 
and Police, 229 F.3d 478, 483 n.9 (5th Cir. 2000) (“[I]ndividual-capacity claims and personal 
capacity claims [are] synonymous.”).  Cline is not on point here, as it applied a different test.  See 
Bannum, Inc. v. City of Fort Lauderdale, 901 F.2d 989, 995 (11th Cir. 1990) (government agents 
are shielded by absolute (legislative) immunity when “acting within the scope of their 
discretionary authority”); see also generally Graham, 473 U.S. at 166-68. 
37 The Trial Court’s rule “that sovereign immunity applies to Defendants acting in their official 
capacity” unless they “act[] outside of the scope of those capacities” makes no sense.  CP 18, 
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Of course, the fiction of Ex parte Young is that the action is against the 

individual officer and not the government office — but courts that understand the 

doctrine of sovereign immunity ignore this fiction, as courts have done since 

1908.  See Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1154 (10th Cir. 

2011) (“The Ex parte Young exception proceeds on the fiction that an action 

against a state official seeking only prospective injunctive relief is not an action 

against the state . . . .); Agua Caliente Band of Cahuilla Indians v. Hardin, 223 

F.3d 1041, 1046 (9th Cir. 2000) (“The Young doctrine is premised on the fiction 

that such a suit is not an action against a ‘State’ and is therefore not subject to the 

sovereign immunity bar.”); Turano v. Board of Ed. of Island Trees Union Free 

School Dist. No. 26, 411 F.Supp. 205, 213 (E.D.N.Y. 1976) (“The fiction upon 

which the Young decision is supported is that a suit against a state officer to 

restrain him from taking action in his official capacity is a suit against the 

individual officer and not against the state.”); Hercules Inc. v. Minnesota State 

Highway Dept., 337 F.Supp. 795, 800 (D. Minn. 1972) (“[E]veryone knew that 

the Court [in Ex parte Young] was engaging in fiction when it regarded the suit as 

                                                                                                                                
Hearing Order, at 3.  Appellants sued Appellees in their official capacities.  The suit does not 
concern itself with acts that Appellees take “outside of the scope of those capacities.”  Id.  If 
Appellants were concerned with acts that Appellees had taken “outside of the scope of” their 
official capacities, they would have sued Appellees in their personal capacities and argued that the 
suit was not “barred by the doctrine of absolute (not sovereign) immunity” because the acts 
committed were not “within the scope of their authority.”  Anghel, 2013 WL 2338153, at *19.  
The Trial Court’s statement that “[i]n proceeding with disenrollments under Title 63, [Appellees] 
act is their official capacities as the Nooksack tribal government” only confirms that Appellants 
correctly named Appellees in their official capacities.  CP 18, Hearing Order, at 4. 
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one against an individual named Young rather than against the state of 

Minnesota.”) (quotation omitted).   

The Trial Court, however, continues to misunderstand the Ex parte Young 

fiction.  Quoting Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89 

(1984), the Trial Court held: 

[W]hen a suit is brought against governmental officials, if the suit 
is “in fact a suit against the State, [it] is barred regardless of 
whether it seeks damages or injunctive relief.  The general rule is 
that relief sought nominally against an officer is in fact against the 
sovereign if the decree would operate against the latter.” 
 

CP 64, MTD Order, at 5 (quoting Pennhurst, 465 U.S. at 101); see also id. at 12 

(“[T]he Court finds that the real party in interest here is the Nooksack Indian 

Tribe, a party that is not subject to joinder.”).38  What the Trial Court omitted 

from its analysis, though, is very next passage from Pennhurst: 

The Court has recognized an important exception to this general 
rule: a suit challenging the constitutionality of a state official’s 
action is not one against the State.  This was the holding in Ex 
parte Young, . . .  in which a federal court enjoined the Attorney 
General of the State of Minnesota from bringing suit to enforce a 
state statute that allegedly violated the Fourteenth Amendment.  
This Court held that the [sovereign immunity] did not prohibit 
issuance of this injunction. . . . [W]hen a plaintiff sues a state 
official alleging a violation of federal law, the federal court may 

                                                
38 To the extent that the Trial Court was applying a Fed. R. Civ. Proc. 19 analysis here — it is not 
clear — it was clearly in error.  Vann, 701 F.3d at 930; Baykeeper v. Union Pacific R. Co., No. 06-
2560, 2009 WL 1517868, at *2 (N.D. Cal. Jun. 1, 2009).  At any rate, here, exercise of 
governmental authority by an office of the Nooksack Indian Tribe itself is at issue.  Because 
Appellants have been sued in their official capacities, Appellees are adequate representatives of 
the sovereign for Rule 19 purposes.  And, as should be clear at this point, Appellants do not seek 
contract benefits, money, land, or other property in this proceeding.  
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award an injunction that governs the official’s future conduct, but 
not one that awards retroactive monetary relief.  

Pennhurst, 465 U.S. at 102-103 (citing Edelman v. Jordan, 415 U.S. 651 (1974)) 

(emphasis added); see also Robinson v. Salazar, 885 F.Supp.2d 1002, 1028 

(E.D.Cal. 2012) (“The Ex Parte Young doctrine provides that suits against state 

officials to enjoin them from continuing to enforce allegedly unconstitutional state 

laws are not deemed against the state . . . . It is immaterial that the state is the real 

party in interest in such cases.”). 

The Trial Court seriously erred in its sovereign immunity “analysis.”39  

But even where the Trial Court got it (somewhat) right, it got it wrong.  In 

analyzing Appellants’ claim that Appellees have violated the Nooksack 

Constitution by “depriving Plaintiffs of counsel during their hearings,”40 the Trial 

Court correctly held that “denying the proposed disenrollees the right to have a 

representative at their hearing violates due process.”41  But the Trial Court went 

                                                
39 Contrary to the Trial Court’s findings, the Ex parte Young exception is not “inelegant” or “fairly 
tortured” in any context.  CP 64, MTD Order, at 5.  In fact, in most circumstances application of 
the Ex parte Young exception is either routine or assumed.  See e.g. Roe v. Wade, 410 U.S. 113 
(1973); Brown v. Board of Education, 347 U.S. 483 (1954).  Diaz v. Brewer, 656 F.3d 1008, 1010 
(9th Cir. 2011), provides just one recent example.  In Diaz, the trial court issued an injunction that 
enjoined Janice Brewer, the Governor of Arizona, from eliminating family health insurance 
eligibility for same-sex domestic partners of State employees.  Id.  Was Governor Brewer acting 
“outside the scope of [her] duties” as Governor when she directed her office to implement a law 
properly enacted by the citizens of the State of Arizona?  CP 64 MTD Order, at 5.  Certainly not.  
Indeed, her office was statutorily tasked with overseeing the implementation of the at-issue law.  
Collins v. Brewer, 727 F.Supp.2d 797, 809 (D. Ariz. 2010).  Governor Brewer was only fulfilling 
her duties by directing her office to implement the law — was which is exactly why the Ex parte 
Young exception applied.  Id. at 809-11; Diaz, 656 F.3d at 1012 (citing Ex parte Young, 209 U.S. 
123; Hardin, 223 F.3d at 1045).  Here, the same simple analysis requires the same just result.   
40 CP 11, First Amended Complaint for Prospective Equitable Relief, at 10. 
41 CP 64, MTD Order, at 13.   
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on to do nothing about this constitutional violation, instead holding that 

“imposing th[is] section of the Procedures on proposed disenrollees during the 

disenrollment hearings might . . . give[] rise to a Young like exception,” but the 

mere “passage of the Procedures” does not.  Id.   

This holding flies in the face of the purpose of prospective injunctive 

relief, which “is to prevent future harm.”  Apple, Inc. v. Samsung Electronics Co., 

Ltd., 678 F.3d 1314, 1334 (Fed. Cir. 2012) (quotations omitted).  According to the 

Trial Court’s own findings, Appellees are statutorily and constitutionally tasked 

with overseeing the implementation of the Procedures.42  This is all that is needed 

for the issuance of an injunction under the Ex parte Young exception.  Ex parte 

Young, 209 U.S. at 159-60; Collins, 727 F.Supp.2d 809 (D. Ariz. 2010); see also 

Steffel v. Thompson, 415 U.S. 452, 464 (1974) (“[T]he Court’s decision in Ex 

parte Young . . . hold[s] that state officials who threaten to enforce an 

unconstitutional state statute may be enjoined . . . .”) (emphasis added).  

B. The Trial Court Erred By Holding That Appellees Have Not Violated, 
And Are Not Slated To Violate, Superior Nooksack Law. 
Because the Trial Court’s Ex parte Young error was jurisdictional, the 

Court need not appraise the Trial Court’s rulings on the merits.  But even were the 

                                                
42 Id.   
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Court to evaluate the Trial Court’s rulings on the merits — and it need not43 — it 

must find that the Trial Court erred in evaluating Appellants’ claims. 

1. The Procedures Are Unconstitutional. 
The Procedures do not provide the requisite due process protections44 and 

were passed in a procedurally unconstitutional manner.   

The balancing test delineated by the Supreme Court in Mathews, 424 U.S. 

319, determines the scope of procedural process due in civil proceedings.  Under 

Mathews, the dictates of due process require consideration of three factors:  

First, the private interest that will be affected by the official action; 
second, the risk of an erroneous deprivation of such interest 
through the procedures used, and the probable value, if any, of 
additional or substitute procedural safeguards; and finally, the 
Government's interest, including the function involved and the 
fiscal and administrative burdens that the additional or substitute 
procedural requirement would entail. 

                                                
43 Even Appellees recognize that the Trial Court should not have ruled on the merits until after 
conducting a jurisdictional analysis that does not look to the merits.  See CP 32, Defendants’ 
Response in Opposition to Plaintiffs’ Second Motion for Temporary Restraining Order, at 10 
(“Defendants are immune from suit, the Tribe has not waived sovereign immunity, and thie Court 
lacks jurisdiction to hear the matter. . . . And, finally, even if the Court reached the merits, 
Plaintiffs cannot satisfy their burden . . . .”). 
44 Article IV of the Nooksack Constitution requires that all governmental agencies and agents 
comply with Title II of the Civil Rights Act of 1968, 82 Stat. 77 (“ICRA”).  Section 1302(a)(1) of 
the ICRA requires that Appellees not “deny to any person within its jurisdiction the equal 
protection of its laws or deprive any person of liberty or property without due process of law.”  25 
U.S.C. § 1302(a)(1).  The U.S. Supreme Court has sated that “[t]he touchstone of due process is 
protection of the individual against arbitrary government,” Wolff v. McDonnell, 418 U.S. 539, 558 
(1974), and that “[p]rotection against governmental arbitrariness is the core of due process, 
including substantive due process.”  Cnty. of Sacramento v. Lewis, 523 U.S. 833, 834 (1998) 
(citations omitted).  The Court has further stated that due process, “by barring certain government 
actions regardless of the sufficiency of the procedures used to implement them . . . serves to 
prevent governmental power from being used for purposes of oppression.” Daniels v. Williams, 
474 U.S. 327, 331 (1986) (quotation omitted).  Tribal courts are in accord.  In Davisson v. Colville 
Confederated Tribes, the court stated that this right to “due process protects against arbitrary and 
capricious government action even when the decision to take action is pursuant to constitutionally 
adequate procedures.”  10 Am. Tribal Law 403, 408 (Colville Tribal Ct. App. 2012).   
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Id. at 334-35.   

Here, the Procedures do not meet the level of due process required by 

Mathews.  In the oft-cited case of Prosser v. Butz, for example, a farmer who had 

been assessed penalty in administrative proceedings brought suit against a 

government agency, alleging deprivation of his procedural due process.  389 

F.Supp. 1002, 1004 (D.C. Iowa 1974).  The Court was tasked to determine the 

level of process due in administrative proceedings where a mere penalty was at 

issue.  Id. at 1004-1005.  The Prosser Court held as follows: 

Due process entitles plaintiff to the following in the instant 
situation: (1) notice of the specific charges or allegations at a time 
reasonably prior to the hearing in order to allow preparation of a 
defense; (2) right to retain private counsel and be represented by 
such counsel at a hearing; and (3) right to present a reasonable 
quantum of argument and evidence at a hearing on the charges . . . 
. While it is axiomatic that the elements of due process vary with 
the situation and the due process clause does not guarantee any 
unchanging forms, the fundamental requirements of fairness which 
are of the essence of due process in a proceeding of a judicial 
nature mandate a hearing in this case with the safeguards stated 
above.  Especially is this true where, as here, the evidence consists 
of the testimony of . . . persons motivated by malice, 
vindictiveness . . . or jealousy.   
 

Id. at 1006 (citation and quotation omitted); see also Gardner v. Pierce County 

Bd. of Com’rs, 617 P.2d 743, 745 (Wash. Ct. App. 1980) (citing Prosser for the 

proposition that a mere ten days does not constitute sufficient notice).  Surely, if 

these rights are required when assessing a penalty for permitting cattle grazing on 

federal lands, a right to these same processes must be employed here, where 
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Appellees’ “most important civil right” — the right to tribal citizenship — is at 

issue.  Wabsis v. Little River Band of Ottawa Indians, Enrollment Com’n, No. 04-

185-EA, 2005 WL 6344603, at *1 (Little River Tribal Ct. Apr. 14, 2005); see also 

Ng Fung Ho v. White, 259 U.S. 276, 284 (1922) (to deprive one of citizenship 

“obviously deprives him of liberty . . . . It may result also in loss of both property 

and life, or of all that makes life worth living.”).   

First, the Procedures do not provide notice at a time reasonably prior to the 

hearing in order to allow preparation of a defense.  The U.S. Supreme Court has 

held, in multiple instances, that the opportunity to be heard must occur at a 

“meaningful time and in a meaningful manner.”  City of Los Angeles v. David, 

538 U.S. 715, 717 (2003) (quoting Mathews, 424 U.S. at 333)).  This requires, at 

minimum, that notice “be given sufficiently in advance of scheduled court 

proceedings so that reasonable opportunity to prepare will be afforded.”  In re 

Gault, 387 U.S. 1, 33 (1967).  Here, although the Trial Court found that the 

“Procedures meet the basic safeguards of procedural due process [because n]otice 

is provided with 21 calendar days prior to the scheduled hearing,”45 it failed to 

recognize that (a) the 21 calendar day provision may be disregarded at the “Tribal 

                                                
45 CP 64, MTD Order, at 8-9. 
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Council’[s] sole discretion,”46 and (b) in practice, it has been disregarded more 

often than not.47  The Procedures do not provide the requisite notice. 

Second, as discussed above, the Procedures also deny the right to retain 

private counsel.  Although the Trial Court found that this does violate due 

process, it somehow chose to dismiss the suit anyway.48  Without a declaration or 

injunction that strikes that provision from the Procedures, Appellees are faced 

with the airman’s dilemma of either violating an observation of the Court or 

violating Nooksack law that they have sworn to uphold.  E.g. Collins, 727 

F.Supp.2d at 809.  The Trial Court erred in failing to issue, at the least, 

declaratory relief.  Roe v. Wade, 314 F.Supp. 1217, 1224 (N.D. Tex. 1970). 

Third, the Procedures do not provide an opportunity to present sufficient 

evidence at a hearing.  As noted above, the Procedures strictly limit the evidence 

available that a targeted Nooksack might submit, are unduly burdensome,49 and 

do not allow time to present a reasonable quantum of argument.50   

                                                
46 CP 6, Galanda Decl., Ex. A, § IV. 
47 See e.g. supra, note 6; CP 16, Roberts Decl., Ex. A; CP 17, St. Germain Decl., Ex. A; supra 
note 17 and accompanying text. 
48 CP 64, MTD Order, at 10, 13.   
49 The Procedures state that “[f]ailure to comply with these formatting requirements will result in 
rejection of submissions.”  Id. at § V(B)(2)(d); see also id. at §V (“Failure to comply with any 
General Requirement stated in these Procedures may result in rejection of the submission or 
request.”).  In order to comply with these requirements, a Disenrollee must spend tens of hours 
formatting and hundreds of dollars on computer software.  Specifically, the Procedures require 
that the response materials must: (1) be typed, (2) contain the page number and Disenrollee’s full 
name and enrollment number on the lower right hand corner of each page, (3) be under 10 pages, 
double spaced, with 12 point font.  CP 6, Galanda Decl., Ex. A, § V(B).  The evidence submitted 
therewith must: (1) be identified in an exhibit list that includes the document title and assigned 
exhibit number, (2) be labeled as an individual exhibit with an exhibit label on the lower right 
hand corner that includes the Disenrollee’s name, enrollment number, exhibit number, and total 
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Imagine the Procedures playing out on the ground at Nooksack.  Imagine a 

Nooksack Indian elder trying to (a) type her entire response (to the extent they 

have a computer or typewriter available to them); (b) include her full name and 

enrollment number on the lower right hand corner of each page (without a bates-

numbering program); (c) format their response to be under 10 pages, double 

spaced, with 12 point font.51  And her “[f]ailure to comply with these format 

requirements will result in rejection of submissions.”52 

Imagine the Indian elder trying to also submit evidence that supports her 

status as an enrolled member, by having to: (1) identify all evidence in a typed 

exhibit list that includes the document title and assigned exhibit number, (2) type-

label each exhibit with an exhibit label on the lower right hand corner of each 

page of the exhibit which label includes her name, enrollment number, exhibit 

number, and total page numbers; and (3) submit the evidence in the form of one 

complete packet under a cover page also marked with her enrollment number, and 

scheduled meeting time and date.53  And as with her type-written submission, her 

                                                                                                                                
page numbers, and (3) be submitted as one complete packet that includes a cover page clearly 
marked with the Disenrollee’s name, enrollment number, and scheduled meeting time and date.  
Id. at § V(C).  
50 See Id. at § VI(H) (“A Disenrollee shall have a maximum of ten (10) minutes to present his or 
her case to the Tribal Council.”). 
51 CP 6, Galanda Decl., Ex. A, § V(B).    
52 Id. at § V(B)(2)(d).    
53 Id. at § V(C). 
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“[f]ailure to comply with these format requirements will result in rejection of the 

[evidentiary] submissions.”54 

Next imagine the Indian elder calling into a 1-800 number for her hearing, 

by herself and without the support of any family or close friends, or the assistance 

or advocacy of legal counsel.55  She then gets only ten minutes to explain, to 

people who she cannot see and possibly cannot hear, why she is properly enrolled 

Nooksack.56  Imagine her not being able to put on any oral testimony, as is 

customary,  whether live from other tribal elders or spiritual leaders or recorded of 

them and captured in audio or video format.57  And should the elder in any way 

disagree with these strict protocols or otherwise “[f]ail to comply with these 

Procedures,” the result will be “automatic disenrollment, removal of [her] from 

a Meeting[, and] exclusion from further participation in the Disenrollment 

process.”58 

                                                
54 Id. at § V(C)(2)(d). 
55 Id. at § VI(A). 
56 Id. at § VI(H). 
57 CP 60, Sixth Declaration of Nooksack Tribal Councilwoman Michelle Roberts; CP 28, Third 
Declaration of Nooksack Tribal Councilwoman Michelle Roberts, Ex. B, at 3 (Bruce Miller, 
Ph.D., stating: “This oral history was not given in the context of the present [Nooksack] 
circumstances relating to disenrollment. Oral history is commonly accepted as evidence in courts 
in common law countries.”). 
58 CP 6, Galanda Decl., Ex. A, § IX(A) (emphasis added); see also id., § V(A). 
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It could not be any more obvious: the Procedures have been carefully 

crafted and implemented to cause disenrollment — to deny Appellants of their 

ability to present evidence; to deny Appellants of the legal process due.59   

Although the Trial Court did at least find that “additional time for 

hearings” was likely necessary, it refused to issue the requested injunction 

because it deemed itself “constrained from providing affirmative relief” and 

because “the administrative burden would be significant.”60  The Trial Court, 

though, was not in any way “constrained from providing affirmative relief.”61  

Injunctive relief is affirmative relief when it is used to “eradicate the effect of [a] 

defendants’ alleged” violation of a superior law.  Harter v. County of Washington, 

No. 11-0588, 2012 WL 1032478, at *4 (W.D. Pa. Mar. 27, 2012) (citing Koslow 

v. Commonwealth, 302 F.3d 161, 178 (3d Cir. 2002)).  And under Mathews, the 

“administrative burden” imposed on the sovereign must be weighed against the 

“private interest that will be affected” and the “risk of erroneous deprivation.”  

424 U.S. at 334-35.   

It goes without saying that the Trial Court failed to give the proper weight 

to the “private interest that will be affected” in this analysis.62  As to the “risk of 

                                                
59 See CP 28, Third Declaration of Nooksack Tribal Councilwoman Michelle Roberts, ¶ 21 (“The 
Disenrollment Procedures have obviously been carefully crafted and implemented to cause . . . 
disenrollment.”). 
60 CP 18, Hearing Order, at 10. 
61 Id. 
62 See CP 64, MTD Order, at 7-8 (holding that Nooksack membership, while “important for 
practical reasons, as well as deeply personal ones,” is not as “serious” or “important” as federal 
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an erroneous deprivation through the procedures used,” it is clear that the 

Procedures were implemented in such a manner that Appellants’ ability to present 

evidence and make a case near impossible.63  Mathews, 424 U.S. at 1334.  As to 

the administrative burden, Appellants appreciate that “some incremental 

additional costs” will be levied upon Appellees, but they are not excessive.  Order 

Extending Stay, Lomeli v. Kelly, No. 2013-CI-CL-001, at 8 n.7 (Nooksack Ct. 

App. Aug. 27, 2013).  Changes to the Procedures will not require any “radical 

restructuring” of the basic Procedures; “they can be implemented within the 

current system at modest expense.”  Karan v. Adams, 807 F.Supp. 900, 914 (D. 

Conn. 1992).  Moreover, “it is important to bear in mind that additional expense is 

not in itself a reason to conclude that additional procedures are not 

constitutionally required” — “[t]he determining factor is whether the additional 

cost is justified when considered in context with the other two factors in the 

Mathews test.”  Id.  Clearly, here, it is.   

                                                                                                                                
citizenship); cf. Wabsis, 2005 WL 6344603, at *1 (tribal membership is the “most important civil 
right”). 
63 See supra notes 45-61 and accompanying text.  The Trial Court wrongly held that “[t]he risk of 
erroneous depravation on the basis of factual data is small” because it failed to appreciate the 
significant technical burdens placed on Appellants’ ability to present factual data.  CP 64, MTD 
Order, at 7-8.  What is more, there is much more than “factual data” at issue here.  To the extent 
that the Trial Court meant by this passage that the only matter that will be at issue at the meetings 
is whether an Appellant was “erroneously disenrolled” because of an error on his or her initial 
enrollment application, CP 18, Hearing Order, at 4, Appellants maintain, as they have since day-
one, that disenrollment for anything other than a “failure to meet the requirements set forth for 
membership in th[e] constitution” is unconstitutional.  Const., art. II, § 2; see e.g. CP 21, Second 
Motion for Temporary Restraining Order, at 23 (“Article II of the Nooksack Constitution reserves 
an absolute right of membership to all persons meeting the requirements therein.”) (citing Terry–
Carpenter v. Las Vegas Paiute Tribal Council, Nos. 02-01, 01-02, 10 (Las Vegas Paiute Ct. App. 
2003)) (emphasis in original). 
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 The Procedures are also unconstitutional for at least three procedural 

reasons.  First, they were passed in violation of constitutional fiat: 

• They were passed by Defendants at a Special Meeting upon less than 24 
hours notice, in violation of Article II, Section 5 of the Nooksack 
Bylaws.64 

• Chairman Kelly allowed only five members of the Tribal Council to 
participate in the Special Meeting in which they were passed, in violation 
of Article III, Sections 1 and 2 of the Nooksack Constitution.65 

• They were passed by Appellees via teleconference rather in any way from 
the Tribal Council Chambers, in violation of Article III of the Nooksack 
Bylaws and Nooksack Custom Law.66   

• Were passed by Appellees at a private meeting, in violation of Article III, 
Section 6 of the Nooksack Bylaws.67   

• Were passed by Defendants despite having yet to convene a Regular 
Meeting of the Nooksack Membership in the year 2013, in violation of 
Article III of the Nooksack Bylaws and Nooksack Custom Law.68 

As the U.S. Supreme Court noted in the analogous federal context: 

[Congress] must comply with two key structural limitations in the 
Constitution that ensure that the Federal Government does not 
amass too much power at the expense of the States.  The first 
structural limitation . . . is the Constitution’s conferral upon 
Congress of not all governmental powers, but only discrete, 
enumerated ones. . . . The second structural limitation is the 
complex set of procedures that Congress and the President must 
follow to enact “Laws of the United States.”  “[T]he Framers were 
acutely conscious that the bicameral requirement and the 
Presentment Clauses would serve essential constitutional 
functions,” by allowing the passage of legislation only after it has 

                                                
64 CP 16, Roberts Decl., at ¶6; CP 17, St. Germain Decl., at ¶7. 
65 CP 44, Declaration of Chairman Robert Kelly Jr. in Support of Motion to Dismiss; CP 29, 
Fourth Declaration of Michelle Roberts; CP 46, Fifth Declaration of Michelle Roberts; CP 45, 
Second Declaration of Rudy St. Germain; CP 59, Declaration of Former Nooksack Tribal Council 
Chairman Narcisco Cunanan. 
66 CP 16, Roberts Decl.; CP 17, St. Germain Decl.; CP 46, Fifth Declaration of Michelle Roberts. 
67 CP 16, Roberts Decl.; CP 17, St. Germain Decl.; CP 46, Fifth Declaration of Michelle Roberts. 
68 CP 16, Roberts Decl.; CP 17, St. Germain Decl.; CP 46, Fifth Declaration of Michelle Roberts. 
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proceeded through “a step-by-step, deliberate and deliberative 
process,” that was “finely wrought and exhaustively considered” 
by the Framers. 
 

Wyeth v. Levine, 555 U.S. 555, 585-86 (2009) (Thomas, J., concurring) (quoting 

INS v. Chadha, 462 U.S. 919, 945-59 (1983)).69  At Nooksack, too, “a step-by-

step, deliberate and deliberative process” is required for the passage of Nooksack 

law.  Wyeth, 555 U.S. at 585-86).  The Trial Court, however, ignored these 

procedural requirements, simply holding that “[t]he passage of the Procedures 

complies with the Bylaws . . . and under the authority of the Constitution, which 

expressly reserves to the Council the responsibility of adopting rules and 

                                                
69 As noted by Professor Van Alstine:   

The burden falls on Congress to overcome the Constitution’s procedural hurdles 
for the creation of federal statutory law.  The complex set of procedures that 
Congress and the president must follow to enact “Laws of the United States” are 
substantial, time-consuming, and politically costly.  And this process must occur 
amid the crowded agenda that generally strains the attention of the nation's 
legislators. 

Michael P. Van Alstine, Stare Decisis and Foreign Affairs, 61 Duke L.J. 941, 1004 (2012) 
(quotation omitted).  Professor Clark has also weighed in on the topic: 

The lawmaking procedures prescribed by the Constitution safeguard federalism 
in an important respect simply by requiring the participation and assent of 
multiple actors. . . . [T]he imposition of cumbersome federal lawmaking 
procedures suggests that the Constitution reserves substantive lawmaking power 
to . . . the people both by limiting the powers assigned to the federal government 
and by rendering that government frequently incapable of exercising them. 

Bradford R. Clark, Separation of Powers as a Safeguard of Federalism, 79 Tex. L. Rev. 1321, 
1240-41 (2001).  The same concern of preserving power to the people by limiting the powers 
assigned to the government applies here.  See Const., Preamble (the Nooksack Tribal Council 
owes its authority to the powers expressly entrusted by “the members of the Nooksack Indian 
Tribe” in the Nooksack Constitution); Const., art. VI, § 4 (“Any rights and powers heretofore 
vested in the Nooksack Indian Tribe but not expressly referred to in this Constitution . . . may be 
exercised by the people of the Nooksack Indian Tribe . . . .”).  
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regulations governing involuntary loss of membership.”70  Even if this were true, 

it does not repair Appellees’ failure to comply with constitutional lawmaking 

procedures, which were flagrantly disregarded. 

Second, the Trial Court was wrong in holding that the Constitution grants 

the authority, without more, to adopt “rules and regulations governing involuntary 

loss of membership.”71  It does not.  Although the Constitution does grant 

Appellees the authority to “prescribe rules and regulations governing involuntary 

loss of membership,” this authority is qualified in that these rules and regulations 

must be enacted “by ordinance.”  Const., art. II, § 4.  The reasoning behind this 

“by ordinance” requirement is simple: it closes a loophole that would otherwise 

allow Appellants to escape the requirements of Article II, Section 2, which 

provides that “ordinances . . . governing . . . loss of membership” must be 

“approv[ed] by the Secretary of the Interior.”  

Which leads to the third reason the Procedures are unconstitutional: Even 

if the Procedures were an “ordinance,” as required by Article II, Section 4, they 

were not “approv[ed] by the Secretary of the Interior” as required by Article II, 

Section 2.  The Trial Court erred in holding otherwise.  

2. Substantive Due Process Is Being Denied. 
Substantive due process involves the “right to liberty and equal protection 

of . . . law” and prevents laws from being “applied . . . in an unfair and unequal 

                                                
70 CP 64, MTD Order, at 6.   
71 Id. 
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way.”  Begay v. Navajo Nation Election Admin., 4 Am. Tribal Law 604, 611 

(Navajo 2002).  The guarantee of substantive due process, in other words, 

“assures that the law will be fair and reasonable, not arbitrary.”  Id. at 613.  In so 

assuring, “[e]qual protection review is triggered . . . where persons similarly 

situated are treated differently.”  Id. at 613-14.  

To withstand equal protection review, legislation that has a “disparate 

impact . . . on a particular group,” Nunez v. Cuomo, No. 11-3457, 2012 WL 

3241260, at *15 (E.D.N.Y. Aug. 17, 2012), “must be rationally related to a 

legitimate governmental purpose.”  City of Cleburne v. Cleburne Living Center, 

473 U.S. 432, 446 (1985).  Legislation passed with “a bare desire to harm a 

politically unpopular group” will always fail this test because such a desire is 

never a “legitimate state interest.”  Id. (quotation omitted).  And when . . . 

“applying rational basis review to a classification that adversely affects an 

unpopular group, courts apply a ‘more searching’” review of the evidence 

submitted by the parties.  Golinski v. U.S. Office of Personnel Management, 824 

F.Supp.2d 968, 996 (N.D. Cal. 2012).  Here, Appellees have adopted a policy of 

providing certain public benefits, such as “Back to School Support” and elder 

housing, to numerous similarly situated Nooksacks.72  Appellees, however, have 

been denied these public benefits.   

                                                
72 See supra notes 39-41 and accompanying text.   
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As to school support, Appellees have determined that Appellants and their 

children are not entitled to the benefits because a “special committee” told them 

they were not.73  Appellants, even Councilmember Appellants, do not know what 

this surreptitious “special committee” is or how it was formed — suffice to say 

that there is no proof in the record that its unreasoned “recommendation” was 

based on a “legitimate governmental purpose” that Resolution No. 13-136 could 

possibly be “rationally related to.”  Cleburne, 473 U.S. at 446.  Indeed, the 

“recommendation” appears to be nothing more than “a bare desire to harm a 

politically unpopular group,” which is not a “legitimate state interest.”  Id.  At 

minimum, discovery was warranted on this issue, so that a “more searching” 

review of the evidence could have been conducted.  Golinski, 824 F.Supp.2d at 

996.  Instead, though, the Trial Court granted Appellees’ dismissal motion, 

holding that while “[d]enying that support to the proposed disenrollee minor 

children enrolled in school is distasteful, . . . it is not a violation of the law.”  The 

Trial Court erred in so holding. 

As to public housing, Appellees have adopted a policy of outright denying 

targeted Nooksacks simply because they have been targeted74 — simply because 

they are a politically unpopular group.  To the extent that this policy remains in 

place, it is unconstitutional.  See Collins v. AAA Homebuilders, Inc., 333 S.E.2d 

                                                
73 CP 43, Declaration of Grett Hurley in Support of Defendants’ Response in Opposition to 
Plaintiffs’ Second Motion for Temporary Restraining Order, Ex. 4. 
74 See generally CP 52, Fifth Declaration of Gabriel S. Galanda, Ex. A. 
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792, 797 n.2 (W.Va. 1985) (“[A] policy [that] is motivated by a ‘desire to harm a 

politically unpopular group cannot constitute a legitimate governmental 

interest.’”) (quoting U.S. Dept. Agriculture v. Moreno, 413 U.S. 528, 534 (1973)) 

(emphasis in original). 

C. The Trial Court Erred By Failing To Address Multiple Claims And 
Related Arguments.   
Appellants Complaint(s) made the following claims that were not 

addressed by the Trial Court: 

• Appellees have employed “attorneys of record and representatives” 
without “the choice of counsel and fixing of fees” being approved by the 
Secretary of the Interior, in violation of Article VI, Section 1(d) of the 
Nooksack Bylaws.75   
 

• The “Procedures promulgated by Defendants are unconstitutionally 
vague.”76   

The Trial Court’s failure to review the entirety of Appellants’ claims is 

inadequate to allow for satisfactory review and warrants remand.  At minimum, 

the Trial Court’s decision must be vacated and this matter remanded for a more 

exhaustive analysis of Appellants’ claims.   

 
                                                
75 CP 37, Second Amended Complaint for Prospective Equitable Relief, at 9-11.  As described 
above and in Appellants’ CP 50, Motion for Reconsideration, Resolution 13-138 and its 
accompanying amendments to Title 10 are invalid.  The Court denied Appellants’ CP 50, Motion 
for Reconsideration with no discussion or analysis on October 17, 2013.  CP 65, Order Denying 
Motion for Reconsideration.  The Trial Court erred in doing so.  See e.g. Griffin-El v. Beard, 411 
Fed.Appx. 517, 520 (3rd Cir. 2011) (vacating order because “[t]he District Court did not provide 
any analysis”); Bell v. Hershey Co., 557 F.3d 953, 959 (8th Cir. 2009) (vacating order where 
district court “did not provide any analysis to support” its ruling). 
76 CP 11, First Amended Complaint for Prospective Equitable Relief, at 14; see also CP 21, 
Second Motion for Temporary restraining Order, at 20 (“The Disenrollment Procedures are Void 
for Vagueness.”). 
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D. The Trial Court Erred By Failing To Issue The Requested Temporary 
Restraining Orders.   
Appellees filed two motions for TRO in this proceeding.  The Trial Court 

denied the requested relief in the first motion because it held that Appellants were 

unlikely to succeed on the merits, because its version of the Ex parte Young 

exception did not apply, because Appellants were unlikely to succeed on the 

merits.77  Appellants have argued the jurisdiction and merits of this matter above 

and have explained in Lomeli why, procedurally, this Court of Appeals should 

remand this matter to the Trial Court with instructions to enter a preliminary 

injunction.  Appellants will rest on those arguments here.   

The Trial Court’s denial of Appellants’ Second Motion for TRO, however, 

was not as cut-and-dry.  In that TRO motion, Appellants argued, in part, that 

Appellees were violating the March 20, 2013, Stipulation that the parties entered 

into in the early stages of the Lomeli litigation.78  On October 18, the Trial Court 

issued an order denying Appellants’ requested relief on mootness grounds, due to 

the stay order in Lomeli.79  On October 21, Appellants filed a Motion for 

Reconsideration, noting that parts of the TRO motion were still live because, as 

discussed above,80 four Appellants have already been automatically disenrolled.81  

On October 22, the Trial Court denied reconsideration, holding that the 

                                                
77 CP 18, Hearing Order. 
78 CP 6, Galanda Decl., Ex. D.   
79 CP 66, Order Denying Motion for Temporary Restraining Order.  
80 Supra note 5 and accompanying text. 
81 CP 67, Motion for Reconsideration. 
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Stipulation issued in Lomeli is not enforceable under the Roberts caption.82 This 

holding was in error.  Trial courts clearly have the ancillary power to “exercise 

jurisdiction to adjudicate an alleged violation of an . . . order issued in a[nother] 

proceeding.”83  Minnesota Mut. Life Ins. Co. v. Ensley, 174 F.3d 977, 986 (9th 

Cir. 1999) (citing Davis v. Prudential Ins. Co., 331 F.2d 346 (5th Cir. 1964); 

Pope v. Cauffman, 885 F.Supp. 1451, 1455 (D. Kan. 1995)). 

The Trial Court erred in this TRO holding, too, and, for the procedural 

reasons discussed in Lomeli, this Court of Appeals should also remand this matter 

to the Trial Court with instructions to enter a preliminary injunction.  

V. CONCLUSION 

Appellants respectfully request that (1) this matter be reversed and 

remanded for disposition consistent with a reversal of the Trial Court’s dismissal 

and (2) the Trial Court’s denial of Appellants’ motions for temporary restraining 

order be reversed, enjoining Appellees pending trial on the merits.   

In the alternative, Appellants respectfully request that the Trial Court’s 

opinion be vacated, and that this matter be remanded for a more exhaustive 

analysis of Appellants’ claims consistent with the Court’s opinion.  

                                                
82 CP 68, Order Denying Motion for Reconsideration. 
83 Note that the analysis is different if the motion involves an alleged violation of an order issued 
by another court, instead of another proceeding or action.  See W.T. and K.T. ex rel. J.T. v. Bd. of 
Educ. of School Dist. of New York City, 716 F.Supp.2d 270, 290 n. 15 (S.D.N.Y. 2010) (parties 
must “seek relief from the court that entered that order.”). 
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DATED this 25th day of November, 2013.     

 Respectfully submitted,  

 _______________________ 
Gabriel S. Galanda  
Anthony S. Broadman  
Ryan D. Dreveskracht 
GALANDA BROADMAN, PLLC 
Attorneys for Appellants84 
 

 
 

 
  

                                                
84 Appellants’ counsel were not parties to underlying action.  Cf. CP 64, MTD Order, at 14 (“The 
parties have a responsibility to their clients . . . .”).  
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I, Gabriel S. Galanda, say: 

1. I am over eighteen years of age and am competent to testify, and 

have personal knowledge of the facts set forth herein.  I am employed with 

Galanda Broadman, PLLC, counsel of record for Appellants.  

2. The attached Appellants’ Opening Brief consists of 10,465 words, 

including footnotes, but excluding the Table of Contents and Table of Authorities.    

3. Today, I caused the attached documents to be delivered to the 

following: 

Grett Hurley 
Rickie Armstrong 
Tribal Attorney 
Office of Tribal Attorney 
Nooksack Indian Tribe 
5047 Mt. Baker Hwy 
P.O. Box 157 
Deming, WA 98244 
 

A copy was emailed to: 
 
Thomas Schlosser 
Morisset, Schlosser, Jozwiak & Somerville 
1115 Norton Building 
801 Second Avenue 
Seattle, WA 98104-1509 

 
The foregoing statement is made under penalty of perjury under the laws 

of the Nooksack Tribe and the State of Washington and is true and correct. 

DATED this 25th day of November, 2013. 

 

 ______________________ 
 GABRIEL S. GALANDA 
 


