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Appellants respectfully submit this reply brief in further support of their 

appeal of the District Court‟s denial of their motion for a preliminary injunction.   

INTRODUCTION 

The State‟s opposition seeks to recast its conduct as routine enforcement of 

New York law within the confines of the State, and then attempts to find a legal 

haven in Supreme Court precedents holding that taxation of non-Indians, acting 

outside Indian land, does not implicate tribal sovereignty.  But a silk purse still 

cannot be made of a sow‟s ear.  The State‟s market-based campaign is 

extraordinary and attempts indirectly to regulate what it cannot constitutionally 

regulate directly.  It is the opposite of routine and not confined to New York.   

The Supreme Court has never eschewed a careful weighing of tribal and 

federal interests when those interests are so deliberately attacked.  Here, the 

District Court conducted no balancing whatsoever.  Had it done so, the results 

would have confirmed what is obvious from the State‟s own stated intentions—that  

its actions are excessive and destructive of fundamental sovereign rights.   

This is a case about regulation.  Usury laws regulate lenders, limiting their 

ability to charge interest rates above a specified level.  The State‟s campaign seeks 

to apply those regulations to tribal lenders, limiting their ability to conduct their 

lending business.  But those lenders conduct that business on tribal land, far away 
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from New York.  Logic and commonsense thus compels the conclusion that the 

State‟s campaign seeks to regulate tribal conduct on tribal land.  

Diligent reading of the Supreme Court‟s jurisprudence on tribal sovereignty 

shows a clear, precise, and consistent methodology for determining when 

sovereign rights are at issue and thus, when a balancing of state, federal, and tribal 

interests is essential.  The proper inquiries are:  (1) who bears the burden of the 

state regulation and (2) where is the regulated activity taking place.  The issue is 

not the location of those whom the regulation is designed to protect.  Even if the 

State‟s ultimate objective is to protect New Yorkers from short-term loans, those 

consumers are not the ones being regulated.  Instead, the State‟s actions target the 

Tribes’ ability to provide loans.  And there is no dispute that the Tribes‟ lending 

businesses are located on-reservation, that all loan agreements with customers 

occur online through websites owned and controlled by the Tribes, and that 

customers explicitly consent to be governed by Tribal law and jurisdiction.  Thus, 

the Tribes‟ businesses involve primarily on-reservation activity, which necessitates 

an interest-weighing analysis. 

The State‟s insistence that it has not targeted or burdened tribal activity 

because it is merely sending letters to banks and service providers off-reservation 

is disingenuous.  Its letters explicitly state that the State‟s purpose is to eliminate 

the Tribes‟ access to funding, which inevitably will shutter their businesses 
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nationwide.  Any number of metaphors will do to capture the essence of the State‟s 

successful effort to impact out-of-state tribes, but perhaps it is apt to point out that 

the State‟s action has had the same impact on the lenders here as simply cutting off 

the cables that connect those businesses on the reservation to the outside 

commercial world.  

Under the interest-balancing framework, the Tribes are likely to prevail on 

the merits.  First, the tribal sovereign interests are paramount, and the businesses 

are vital to their economic survival.  Second, there is an historic federal interest in 

promoting tribal sovereignty and self-sufficiency.  Moreover, the Dodd-Frank 

Act‟s treatment of Tribes as co-equal with the States evidences the federal interest 

in respecting tribal sovereignty in the specific context of regulating consumer loans 

and in any event, the tribal loans at issue adhere to all federal lending laws.  Third, 

the State has no legitimate interest in or authority to destroy tribal businesses.  Its 

purported interest in protecting consumers is undermined by the fact that loans in 

excess of the New York state usury limits are widely are legally available in New 

York, and the fact that the State does not regulate the majority of in-state lending 

activity.  

Finally, the Tribes have plainly demonstrated irreparable harm, which the 

District Court did not question, and the public interests and balance of equities 

favor the Tribes. 
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ARGUMENT 

I. LEGAL STANDARD 

The Tribes are entitled to a preliminary injunction upon demonstrating (i) 

irreparable harm, and (ii) either a likelihood of success on the merits or a 

“sufficiently serious question going to the merits to make them a fair ground for 

litigation and a balance of the hardships tipping decidedly in the movant‟s favor.”  

Merkos L’Inyonei Chinuch, Inc. v. Otsar Sifrei Lubavitch, Inc., 312 F.3d 94, 96 (2d 

Cir. 2002).  The State argues that, because the Tribes seek to enjoin governmental 

action pursuant to a statute or regulatory scheme, the Tribes must demonstrate a 

likelihood of success on the merits to satisfy the second requirement for injunctive 

relief.  Opp. at 21-22.  This is incorrect for two reasons.   

First, where there are public interests on both sides, this Court has applied 

the “serious question” standard.  See, e.g., Time Warner Cable of NY City v. 

Bloomberg L.P., 118 F.3d 917, 923 (2d Cir. 1997); Haitian Ctrs. Council, Inc. v. 

McNary, 969 F.2d 1326, 1329 (2d Cir. 1992); Patton v. Dole, 806 F.2d 24, 30 (2d 

Cir. 1986).  Here, there is a public interest in preserving tribal sovereignty and 

fostering the economic independence of Indian Tribes.  See, e.g., Salton Sea 

Venture, Inc. v. Ramsey, 2011 U.S. Dist. LEXIS 120145, at *24 (S.D. Cal. Oct. 18, 

2011) (“there is also a public interest in respecting tribal sovereignty”) (citations 
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omitted); Wells Fargo Bank, N.A. v. Maynahonah, 2011 U.S. Dist. LEXIS 99635, 

at *40 (W.D. Okla. Sept. 2, 2011) (same).
1
   

Second, the extraordinary campaign mounted by the State in this case is not 

conducted “pursuant to a statute or regulatory scheme.”  Haitian Ctrs., 969 F.2d at 

1329 (noting that cases in which the court applied the higher standard involved 

enjoining “action in the public interest authorized by a specific statute”) (emphasis 

added); Galvin v. N.Y. Racing Ass’n, 70 F. Supp. 2d 163, 192 (E.D.N.Y. 1998) 

(same), aff‟d, 166 F.3d 1200 (2d Cir. 1998); Toy Mfrs. of Am. v. Blumenthal, 806 

F. Supp. 336 (D. Conn. 1992) (court may apply lower standard when government 

“acts pursuant to a more generalized grant of authority” and not specific statutes) 

aff‟d, 986 F.2d 615 (2d Cir. 1992).  Thus, the “serious question” test is the 

appropriate legal standard here.  In any event, the Tribes have shown a likelihood 

of success on the merits as well.   

II. OVER THIRTY YEARS OF SUPREME COURT  

PRECEDENT CALLS FOR INTEREST-WEIGHING HERE 

Both by its loudly proclaimed design and in its immediate impact, the State‟s 

campaign targets the Tribes‟ out-of-state, on-reservation businesses.  The Supreme 

                                                 
1
  The State cites Oneida Nation of New York v. Cuomo, 645 F.3d 154 (2d 

Cir. 2011), to argue that this Court has “expressly rejected” tribal plaintiffs from 

relying on the lower standard.  Opp. at 22.  But the tribes in Oneida did not even 

argue the point.  See Oneida Nation of New York v. Cuomo, Opening Brief for 

Cayuga Nation of New York, 2011 WL 286279, at *22 (2d Cir. Jan. 21, 2011) 

(acknowledging that the serious question standard is unavailable).  
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Court has consistently required interest-weighing under these circumstances.  The 

State‟s effort to recast this case as routine off-reservation regulation turns on two 

fundamental errors.  First, it fails to appreciate how the Supreme Court has 

consistently decided when to weigh interests in state taxation and regulation cases.  

Second, it fails to come to grips with the factual implications of its own actions.   

A. Interest-Weighing Is Required When the State  

Attempts To Regulate On-Reservation Activity    

The threshold questions to determine when interest-balancing is required 

turns upon who is burdened by the State action, and where the burdened activity 

takes place.  Where state regulation targets and burdens on-reservation tribal 

activity, interest-weighing is required.    

Two Supreme Court cases in 1973 began to lay the foundation for analyzing 

state action that impacts tribal-Indians.  In McClanahan v. Arizona State Tax 

Comm’n, the Court held that a state tax on a reservation-Indian‟s income derived 

wholly from on-reservation sources was impermissible.  411 U.S. 164 (1973).  

That same year, in Mescalero Apache Tribe v. Jones, the Court held that a state 

may tax the income of an Indian tribe derived from an off-reservation ski resort.  

411 U.S. 145 (1973).  Thus, without weighing interests, the Court found that 

taxation of Indians‟ on-reservation activity was not permissible, but taxation of 

their off-reservation business was. 
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The Supreme Court went on to grapple with the more complex issues posed 

by state action impacting both Indians and non-Indians.  Depending upon whom 

the state action burdens and where the burdened activity occurs, the Supreme Court 

conducted an often nuanced analysis which weighed tribal, federal, and state 

interests to decide whether tribal sovereignty was being unlawfully impaired.  In 

Moe v. Conf. Salish and Kootenai Tribes of the Flathead Reservation, the Court 

held that a state may require on-reservation tobacco shops to collect sales-taxes 

from sales to non-Indians.  Noting that the tax burden is on the non-Indian, the 

Court weighed interests and found that the burden on the Indians to collect the tax 

was minimal.  425 U.S. 463, 481-83 (1976).  In Washington v. Confederated 

Tribes of the Colville Indian Reservation, the Court again examined a state‟s 

cigarette sales-tax imposed on the on-reservation sales of cigarettes to non-

Indians, with the additional feature that the tribe sought to “oust” those taxes with 

its own tribal taxes.  As in Moe, the legal incidence of the tax fell on the non-

Indian purchasers on the reservation, and the Court weighed interests and found 

that the State may enforce its cigarettes sales tax in part because of the minimal 

burden on the tribes.   447 U.S. 134 (1980).   

Two weeks later, in White Mountain Apache Tribe v. Bracker, the Court 

reviewed whether a state may apply its motor carrier license and fuel taxes to non-

Indian corporations that hauled timber on the reservation.  448 U.S. 136 (1980).  In 
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Bracker, the Court found that taxes arose from on reservation business done for the 

tribe and that the economic burden of the taxes ultimately fell upon the tribe.  The 

Court therefore conducted a more fully articulated interest-balancing analysis.  Id. 

at 144-45.  Determining that the federal interests in tribal self-sufficiency and 

maintaining tribal timber forests were strong, the Court held that the tax was 

impermissible.  Id. at 150-52.  Shortly thereafter, in Ramah Navajo School Board, 

Inc. v. Bureau of Revenue, interest-weighing was again required to assess the 

propriety of a state tax on gross-receipts that fell on a non-Indian construction 

company in connection with the construction of on-reservation schools.  458 U.S. 

832, 838 (1982).  The Court found the tax impermissible because the general state 

interest in revenue-raising could not trump the federal and tribal interests in Indian 

self-sufficiency in the area of education.  Id. at 844-45.   

After Ramah, the Court decided a pair of non-tax cases concerning state 

regulation of tribal ventures.  These cases are critical to this appeal.  In New 

Mexico v. Mescalero Apache Tribe, the Court scrutinized the state‟s efforts to 

apply its own hunting and fishing regulations to a tribe’s on-reservation resort, 

which was open to non-tribal members.  462 U.S. 324, 333 (1983).  The Court 

weighed interests and held that the state failed to identify any interest that would 

justify asserting its regulatory authority in light of Congress‟s overriding objective 

of encouraging tribal self-government and economic development.  The tribal 
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enterprise generated funds for essential tribal services and involved “value 

generated on the reservation activities,” rather than the sale of a cigarette tax 

exemption presented in Colville.  Id. at 341-42.  In California v. Cabazon Band of 

Mission Indians, the state sought to apply its gambling regulations to an on-

reservation gaming operations, to prevent visiting non-Indians from gambling.  

480 U.S. 202, 216, 217-19 (1987).  The Court weighed interests and found the 

federal interests in tribal self-sufficiency and economic development, and the tribal 

interests in ventures that “are generating value on the reservations” which “provide 

the sole source of revenue for the operation of the tribal government and … 

services,” outweighed the State‟s interest in preventing the infiltration of organized 

crime.  Id.   

The more recent tax case featured in the State‟s opposition, Wagnon v. 

Prairie Band Potawatomi Nation, is fully consistent with the decisions preceding 

it.  There, the Court held that a motor fuel tax imposed on the receipt of fuel by 

off-reservation non-Indian distributors did not require interest-weighing, even 

though the fuel was later delivered onto the reservation, because the tax attached 

whether the fuel was later delivered on-reservation or not.  546 U.S. 95 (2005).  

Thus, because the tax burden fell on a non-Indian, and as a result of entirely off-

reservation activity, no interest-weighing was required.  Wagnon is therefore in 

accord with the decisions previously discussed, and in fact enforces the principle 
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articulated 30 years earlier in Jones: off-reservation taxation is permissible without 

weighing interests.  

In sum, all of the cases—both tax and regulatory—are consistent.  In 

taxation cases, the Court has consistently weighed tribal and state interests where 

the burden of the tax falls on non-Indians due to on-reservation activity.  In non-

taxation, regulatory cases like Cabazon and Mescalero, weighing is necessary if 

the state seeks to regulate tribal activity that occurs on the reservation.  

Decisions in this Circuit are in accord with this line of cases.  This Court, in 

Mashantucket Pequot Tribe v. Town of Ledyard, weighed interests where a tax was 

imposed on a non-Indian lessor of slot machines where the tax only attached 

because the slot machines were used on the reservation.  Finding that the tax would 

have minimal effect on the Tribe‟s economic development and that there was a 

nexus between the tax and the services provided by the town to the tribes, the 

Court upheld the tax.  722 F.3d 457, 473, 475-76 (2d Cir. 2013).  And in Ward v. 

New York, the court again weighed interests where New York sought to enforce 

against an on-reservation tribal business that sold cigarettes on the internet a statute 

prohibiting direct cigarette shipments to New Yorkers.  Finding that there were 

strong state interests in regulating smoking by its citizens, there was no federal 

policy favoring or promoting tribal control over the sale of cigarettes, and because 

the enforcement “restricts, but does not completely eliminate, tribal commerce 
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with non-tribe members,” the Court found that the State‟s action was permissible.  

291 F. Supp. 2d 188, 202, 204-06 (W.D.N.Y. 2003).    

B. State Regulation of On-Reservation  

Tribal Activity Requires Interest-Weighing 

As described above, where a state‟s regulation targets and burdens the 

Tribes‟ on-reservation activity, judicial interest-weighing is necessary.
2
  Applying 

these principles to the facts of this case, interest-weighing is clearly appropriate.  

First, there is no dispute that the State is attempting to enforce its laws against the 

Tribal lenders, not the New York borrowers.  Second, the activity that the State 

targets and attempts to regulate is undeniably the on-reservation activity of the 

Tribal businesses because the State seeks to prevent them from making loans 

available to customers.  The Tribes lending businesses are located on-reservation, 

all loan agreements with customers occur online through websites owned and 

controlled by the Tribes, and customers explicitly consent to be governed by Tribal 

law and jurisdiction.  Shotton Decl. ¶ 21 (A-42); Williams Decl. ¶ 19 (A-80).  

Thus, the State has targeted and burdened the Tribes, and the burdened activity is 

                                                 
2
 In Cabazon, for example, the Supreme Court found that interest-weighing 

was required because the state attempted to “prevent the Tribes from making 

available high stakes bingo games to non-Indians coming from outside the 

reservation.”  480 U.S. at 216.  The State‟s campaign here is no different because it 

attempts to prevent the Tribes from making services provided by its on-reservation 

e-commerce businesses available to non-Indians outside the reservation.   
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the Tribal businesses on-reservation.  Therefore, interest-weighing scrutiny of the 

State‟s purported regulation is appropriate.   

The State makes three arguments in response.  First, it argues that interest-

weighing is not required because its enforcements efforts are “directed” and 

“focused” geographically off-reservation and address off-reservation harms to New 

York consumers.  Second, the State argues that its actions were narrowly tailored 

to protect New York customers.  Third, it argues that the Tribes have “reached 

beyond the reservation” and therefore, that the State may subject the Tribes to 

regulation.  The State‟s arguments are meritless.    

1. The Location of Consumers and the Focus  

of The State’s Enforcement Are Irrelevant 

 

The State relies on taxation cases to argue for a pure geographical test based 

on where the state is “focusing” its authority.  See Opp. at 24-26, 36-37 (citing 

Wagnon, 546 U.S. at 113-15).  The State argues that interest weighing is not 

necessary if the location of the State‟s regulatory “focus” is not on-reservation.  

This approach is plainly contradicted by precedent and would permit absurd results 

by permitting the State to do indirectly what it cannot constitutionally do directly.  

For example, in Mashantucket, Connecticut imposed taxes on non-Indian vendors 

because slot machines leased to the tribe were located on-reservation.  722 F.3d at 

471-72.  Thus, the activity taxed was on the reservation, which made interest-

weighing appropriate.  Id.  The focus of the tax, however, was undisputedly the 
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off-reservation vendors.  Id. at 461.  Similarly here, the focus of the State‟s activity 

is the Tribes‟ off-reservation banking service providers, but the target is the on-

reservation businesses.  The State‟s pure “geographical focus test” is thus 

meritless.  See Opp. at 36.
3
  

  The fact that New York usury laws and the State‟s accompanying 

enforcement efforts “address harmful effects of online payday loans on New York 

residents” simply does not go to the question of whether interests must be weighed, 

much less preempt that analysis.  See Opp. at 26.  Rather, the purpose of New York 

usury laws, and the State‟s purported enforcement motivations, are relevant to New 

York‟s interests once the weighing-analysis is undertaken.    

2. The State’s Enforcement Was Not Narrowly Tailored  

The State‟s attempt to argue that its regulation was “directed at activity … 

entirely off tribal land” fails to come to grips with the nature of its actions and is 

irrelevant.  Opp. at 27.  The State asserts that its enforcement efforts have been 

“tailored to protecting New Yorkers.”  Opp. at 29.  The facts, however, plainly 

show that the State has gone beyond New York‟s borders and burdened the Tribes‟ 

                                                 
3
  Indeed, a pure geographic focus invites absurd results.  For example, such 

a test would permit a state to “focus” its actions wholly off-reservation, for 

example, by erecting a fence around the perimeter of a reservation to prevent its 

citizens from engaging in activity on the reservation.  Further, as Wagnon notes, 

tax cases are unique because bright-line rules are preferable to promote uniform 

taxation.  436 U.S. at 113.  But regulation, on the other hand, plainly requires a 

flexible analysis that weighs tribal and federal interests is appropriate.    
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on reservation activity by (i) requesting assistance from third-parties to cut off all 

of the Tribes‟ access to services—not only in connection with New York 

lending—and (ii) stating its intention to destroy the entire industry, not only 

lenders‟ access to New York markets.  See Shotton Decl. ¶ 32-35 Ex. C (A-63) 

(DFS letter to financial institutions) (requesting banks to “choke off” all ACH 

access to the Tribes); Shotton Decl. Ex. D (A-68-70) (DFS letter to NACHA) 

(requesting help to “choke off” ACH access to “the broader illegal payday lending 

industry”) (emphasis added).   

Even if the State‟s objective is to prevent New Yorkers from taking out 

short-term loans, the borrowers are not the ones being regulated.  Instead, to 

accomplish its goal, the State seeks to destroy the Tribes‟ ability to provide loans 

entirely.  Thus, the State fails to acknowledge the realities of its enforcement 

effort, which target and burden the Tribes on-reservation businesses and clearly 

must be scrutinized under interest-weighing framework. 

3. The Tribes Have Not Left the Reservation 

The State asserts that the Tribes‟ lending activity goes beyond the 

reservation, and thereby subjected the tribes to “nondiscriminatory state law 

otherwise applicable to all citizens of the State.”  Opp. at 25, 26 (citing Jones, 411 

U.S. at 148-49).  The State, however, has misapplied that principle.  In Jones, a tax 

was held to be permissible on the gross receipts of a tribal ski resort where the land 
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for the resort was leased by the tribe and “with the exception of some cross-

country ski trails, no part of the enterprise, its buildings, or equipment is located 

within the existing boundaries of the reservation.”  Id. (emphasis added).  Thus, 

the principle of going “beyond the reservation” is clearly inapplicable here where 

the tribal lending operations are located on-reservation and are tribally owned.  

The internet cases cited by the State also do not support the argument that 

the Tribes‟ “online activity” is off-reservation.  See Opp. at 30.  The State relies on 

Colorado v. Cash Advance and Preferred Cash Loans, 205 P.3d 389 (Colo. App. 

2008), and Quik Payday Inc. v. Stork, 549 F.3d 1302 (10th Cir. 2008), but neither 

case supports the argument that tribal lending is “off-reservation.” 

In Cash Advance, the Court of Appeals of Colorado analyzed whether 

investigative subpoenas and contempt citations could be issued to two lending 

entities with potential tribal affiliations.  See 205 P.3d at 397, 400-01.
4
  Without 

reference to any Indian law, it determined that the lending entities conducted off-

reservation activity.  Id. at 400.  Thus, it remanded for factual findings regarding 

the extent of their tribal affiliations.  Nowhere does Cash Advance hold that online 

                                                 
4
  The court noted that “to say substantive state laws apply to off-reservation 

conduct, however, is not to say that a tribe no longer enjoys immunity,” and found 

that the two federally recognized tribes in that case were “immune from any action 

… the Attorney General may bring [to enforce state lending laws].”  Id. at 399.  
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loans made by bona fide tribal lenders constitute off-reservation conduct because it 

does not deal with that issue.   

In Quik Payday, the Tenth Circuit addressed whether Kansas‟s enforcement 

of lending statutes against an out-of-state, non-Indian lender violated the Dormant 

Commerce Clause.  See 549 F.3d at 1304.  The Court did not consider where the 

contract was formed—instead, it scrutinized statutory law setting forth when a 

transaction was “made” in Kansas.  See id. at 1305.  Here, the State has not pointed 

to any analogous statute.  Moreover, there was no need to weigh interests in Quik 

Payday because that case did not involve a tribal lender.  Thus, the limited and 

case-specific holding in Quik Payday does not support a finding that online 

lending requires the Tribes to go “beyond the reservation.”
5
   

 In fact, other courts that have addressed the issue, guided by Indian 

jurisprudence, have held that online lending contracts between on-reservation 

                                                 
5
  The other cases cited by the State, Citibank (SD) N.A. v. Hansen, 28 

Misc.3d 195 (N.Y. Dist. Ct. 2010), and Am. Express Travel Related Servs. Co. v. 

Assih, 26 Misc. 3d 1016 (N.Y.C. Civ. Ct. 2009), actually support the notion that 

New York‟s usury laws should not apply against the Tribes.  See Opp. at 32.  In 

both cases, the courts allowed New York‟s usury cap to govern only because both 

lenders had failed to plead the relevant “home state” connections—indeed, both 

courts acknowledged that they would not have been subject to New York‟s usury 

cap if they did plead the proper “home state” connections.  Hansen, 28 Misc.3d at 

198-99; Assih, 26 Misc.3d at 1025-26.  Under the reasoning of those cases, the 

Tribes here conducted all relevant activity on tribal grounds, and thus, New York‟s 

interest rate cap would not apply.  Assih, 26 Misc.3d at 1025-26; Hansen, 28 

Misc.3d at 198-99.   
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lenders and out-of-state, off-reservation borrowers are formed on the reservation.  

In F.T.C. v. Payday Financial, LLC, the court sought to determine whether the 

tribe could exercise civil jurisdiction over a non-Indian, which under Supreme 

Court precedent, is permissible where the “conduct [the tribe] seeks to regulate 

through adjudication occurred „inside the reservation.‟”  No. 11-3017, 2013 WL 

1309437, at *1-4, 10 (D.S.D. 2013) (citing Plains Commerce Bank v. Long Family 

Land & Cattle Co., 554 U.S. 316, 328 (2008), and Montana v. United States, 450 

U.S. 544 (1981)).  The court in Payday Financial held that the online loan contract 

was formed on-reservation, in part because the last act necessary to create the 

contract—approval or denial of the loan application—occurred on-reservation.  See 

id. at *10-13 (expressly rejecting that the “physical location of the nonmember‟s 

activity is dispositive.”).   

Thus, the State has incorrectly concluded that online tribal lending 

constitutes “off-reservation” activity, and, accordingly, interest-weighing is 

necessary to determine the propriety of the State‟s actions.  Interest-weighing is 

even more appropriate in this case because it involves modern e-commerce 

businesses.  Unlike the on-reservation gas stations at issue in Wagnon, e-commerce 

businesses necessarily involve on- and off-reservation contacts.  Similarly, in the 

other cases on which the State relies, there were clear on- or off-reservation 

demarcations that determined whether the tax attached.  See Opp. at 25-26.  In a 
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regulatory case, however, where the burden of the State‟s regulation is born by the 

Tribes, and the burdened activity is on-reservation, judicial scrutiny under the 

interest-weighing analysis must be applied.    

III. THE TRIBES ARE LIKELY TO PREVAIL ON THE MERITS 

Under the interest-weighing analysis that the District Court should have 

applied, the State‟s campaign unlawfully infringed on tribal sovereignty.  

A. Tribal Sovereign Interests 

It is black-letter law that tribal sovereignty includes the right to develop 

Tribal commercial enterprises to obtain “self-determination and economic 

development.”  Cabazon, 480 U.S. at 216, 219.  Businesses that generate value on 

the reservation, and provide valuable services to non-Indians, implicate the 

strongest tribal interests.   Id. at 219.  The tribal lending businesses fall squarely 

within this class of “value generated on the reservation” business that requires 

heightened protection.  The Tribes are not merely importing a product onto the 

reservation for immediate resale to non-Indians.  They have committed substantial 

resources to develop the necessary e-commerce and funding infrastructures, and 

have developed the legal framework under Tribal law, including a regulatory body, 

to ensure that the loans adhere to best practices.  Brandon Decl. ¶¶26-27 (A.93).  

These factors place the Tribes businesses squarely within the protected class of 
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“value generating” businesses.
6
  The State‟s campaign attempts to destroy these 

Tribal businesses without any significant State interest to justify the extraterritorial 

nature of its actions.  

The State‟s claim that “the sole tribal interest asserted by Plaintiffs here is 

their interest in the revenue generated by payday lending,” mischaracterizes the 

Tribes‟ argument and reflects a fundamental misunderstanding of relevant law.  

Opp. at 47.  Citing Colville, the State argues that “the Supreme Court squarely 

rejected the notion that Indian tribes have any legitimate sovereign interest in even 

„substantial revenues‟ that are generated from a claimed exemption from 

nondiscriminatory state laws.”  Id. (citing 447 U.S. at 154-55).  Critically, the 

tobacco shops in Colville did not implicate the strong tribal and federal interests in 

developing self-sustaining value-generating businesses because the shops were 

                                                 
6
  See Gila River Indian Community v. Waddell, 967 F.2d 1404, 1410 (9th 

Cir. 1992) (tribe sufficiently alleged facts to sustain a claim that a state tax of an 

on-reservation marina infringed on tribal sovereignty where the tribe generated 

value on its reservation by developing the marina, working closely with the 

marina‟s lessee companies, “enforcing tribal ordinances” related to water quality, 

pest control, and sanitation, and because the tribe was “not merely importing a 

product onto the reservation for immediate resale to non-Indians.”) (emphasis 

added); Crow Tribe of Indians v. Montana, 819 F.2d 895, 899 (9th Cir. 1987), 

aff’d, 484 U.S. 997 (1988) (state tax on a tribe‟s reservation coal production was 

impermissible where the coal was not a product imported for resale and the tribe‟s 

coal lease “brings revenue that represents value generated by tribal activities.”); 

Hoopa Valley Tribe v. Nevins, 881 F.2d 657, 659-61 (9th Cir. 1989) (state‟s tax on 

a tribe‟s on-reservation timber enterprise was impermissible where “the tribal 

activity the state seeks to affect involves goods produced on the reservation.”) 

(distinguishing Colville from Cabazon). 

Case: 13-3769     Document: 58     Page: 25      11/13/2013      1091606      35



 

 

15089033.1 20  

merely “market[ing] an exemption from state taxation to persons who would 

normally do their business elsewhere.”  447 U.S. at 155.  With online lending in 

this case, like gaming in Cabazon, “the Tribes are not merely importing a product 

onto the reservation for immediate resale to non-Indians.”  480 U.S. at 219.
7
  

B. Federal Interests 

The State incorrectly minimizes and mischaracterizes federal interests in 

tribal sovereignty and short-term lending, and misinterprets recent federal actions.   

First, the State improperly discounts the federal interest in tribal sovereignty.  

The federal government‟s “„overall goal‟ of encouraging tribal self-sufficiency and 

economic development,” Cabazon, 480 U.S. at 216, is of paramount importance 

and embodied in over 180 years of case law and legislation.  See Opening Br. at 

27-28.  In fact, recent Executive Orders continue to highlight the importance of this 

federal interest.  See Exec. Order No. 13647, 78 Fed. Reg. 39539 (June 26, 2013) 

                                                 
7
  The State‟s assertion that “Plaintiffs have not identified any substantial on-

reservation commercial investment that plausibly could support the idea that their 

sovereign interest is strong enough to outweigh state regulation,” is simply 

unsupported by the record, as the declarations submitted by the Tribes in-fact show 

a substantial, thoughtful investment by the tribes into developing their lending 

businesses.  Brandon Decl. ¶¶26-27 (A-93); Shotton Decl. ¶¶ 17-19 (A.41); 

Williams Decl. ¶¶ 16-18 (A-79-80); Shotton Supp. Decl. ¶ 11 (A-290).  Having 

“modern facilities which provide recreational opportunities [to non-Indians]” 

(Cabazon) or a “resort complex [with developed] hunting and fishing resources” 

(Mescelaro) are not the only means by which the Tribes may establish a value-

generating businesses, as the State suggests.  Opp. at 48.  The State‟s position 

effectively precludes Indian tribes from participating in the modern economy, 

which is contrary to well-established policies of promoting tribal self-sufficiency.    
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(acknowledging that in order “to recognize tribes‟ inherent sovereignty and right to 

self-government,” it is the federal government‟s policy to promote entrepreneurial 

development in support of those rights.).   

The State dismisses the importance of this federal interest by arguing that 

the interests are “[a] far cry from the kind of „comprehensive‟ regulation in … 

Bracker.”  Opp. at 45.  The State‟s argument, however, fundamentally violates the 

Supreme Court‟s direction in Ramah, which specifically directed lower courts not 

to overemphasize a lack of pervasive federal regulation when evaluating whether 

state action threatens tribal self-sufficiency.  458 U.S. at 846 (noting the tension 

“created by focusing on the pervasiveness of federal regulation as a principal 

barrier to state assertions of authority” and admitting “disappointment” with lower 

courts for giving “short shrift” to tribal independence.).   

 Second, the State fundamentally misapprehends the substance and 

significance of Dodd-Frank.  In Dodd-Frank, Congress specifically acted to 

preserve tribal sovereignty in the specific arena of this case—consumer lending.  

Tribes are classified as “States” under Section 5481(27), and thus, the Tribes‟ 

rights and authority are explicitly incorporated throughout the other provisions of 

the Act.  12 U.S.C. § 5481(27).  The Tribes thereby become sovereigns among the 

other sovereign states as the process of regulation unfolds.   
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Equally important, Congress‟s approach in that regulatory scheme is 

diametrically opposed to the unilateral, state-eat-state approach taken by New York 

in its attack on the Tribes.  Instead, Dodd-Frank requires the CFPB to coordinate 

its efforts “with other Federal agencies and [tribal] regulators, as appropriate, to 

promote consistent, efficient, and effective enforcement of Federal fair lending 

laws.”  12 U.S.C. § 5493(c)(2)(B).  The Act also gives States and tribes a 

significant role in collecting and tracking consumer complaints.  See id. 

§ 5493(b)(3)(B).  And the CFPB must “consult with [tribal] agencies … where 

appropriate.”  Id. § 5512(c)(7)(C).   

The State also mischaracterizes the recent federal agency actions.   The 

CFPB‟s recent issuance of civil investigative demands (CIDs) and the FDIC‟s 

“enforcement and regulatory efforts” do not reflect a federal interest in curbing 

high-interest lending.  See Opp. at 46.  Indeed, implicitly acknowledging the 

importance of short-term loan products to under-banked consumers, Congress 

specifically did not institute a national interest cap, nor delegate authority to the 

CFPB to do so.  See 12 U.S.C. § 5517(o).  What the FDIC has done instead is to 

advise financial institutions to oversee the transactions they process.  In fact, after 

meetings between the FDIC and tribal leaders, the FDIC released a guidance letter 

to this effect.
8
  In the letter, the FDIC clarified that, so long as lenders are 

                                                 
8
 Available at: http://www.fdic.gov/news/news/financial/2013/fil13043.pdf.   
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“operating in accordance with applicable law”—here, tribal law—such lending is 

permissible and may be facilitated by third-parties.    

The State also mischaracterizes recent CFPB activity.  See Opp. at 46.    The 

recent CIDs issued by the CFPB reflect only its attempt to close the “information 

gap” between the CFPB and financial institutions, not its opposition to tribal high-

interest lending.
9
  Indeed, the CFPB has expressly noted that it “is committed to 

regular and meaningful dialogue with Indian tribes.”  CFPB, Policy for 

Consultation with Tribal Governments, http://files.consumerfinance.gov/f/201304_ 

cfpb_consultations.pdf. 

Thus, in sharp contrast with the State‟s policy of unilaterally destroying 

Tribal businesses first and crafting post hoc justifications later, not one of the 

federal agencies mentioned by the State has even issued a regulation illegalizing 

high-interest rate loans.  Rather, these agencies have engaged in an ongoing 

dialogue with the Tribes.   

C. State Interests 

The State‟s vehement attack on the Tribes as deceptive payday lenders is 

legally and factually unjustified .  Specifically, its purported interest in preventing 

                                                 
9
  See In re: PHH Corp., Decision and Order on PHH Corp.‟s Pet. to Modify 

or Set Aside Civil Investigative Demand, 2012-Misc-PHH Corp-0001, at 3 (CFPB 

Sep. 20, 2012), available at: http://files.consumerfinance.gov/f/201209 

_cfpb_setaside_phhcorp_0001.pdf.  
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“usurious” lending is undermined by the availability of such loans in New York.  

Indeed, most credit provided in New York comes from out of state at interest rates 

exceeding New York‟s usury limits and is not regulated by the State.  Moreover, 

its failure to appreciate the unprecedented nature of its campaign to reach out and 

destroy tribal businesses far removed from New York further highlights the 

weakness of its claim.   

First, New York‟s usury laws provide no legal authority for the State‟s 

unilateral destruction of the Tribes‟ businesses.   

Second, the State has proffered no support for connecting the Tribes to its 

broad allegations that “payday lenders” maliciously entrap borrowers “in a 

crippling cycle of high-interest debt” through deceptive loan practices.  Opp. at 7-

9.  The State‟s own summary of its investigation reveals only a tiny number of 

consumer complaints and no evidence that the Tribes engaged in deceptive 

practices and no report of how the complaints were resolved.   See Opp. at 43-44.  

Further, it is undisputed that the Tribes are regulated by the Tribal regulators, the 

Tribes‟ lending adheres to best practices, and the very loan contract that the State‟s 

investigation uncovered shows that the Tribes are providing fair and non-deceptive 

loans.  See id.; Shotton Decl. ¶17-19 (A-41); Williams Decl. ¶¶11-18 (A-78-80); 

Dubin Decl. Ex. 3 (AWL loan contract) (A-167).   
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Finally, the State‟s argument that licensed lenders are subject to consumer-

protection regulations misses the point.  The State has not alleged that the Tribes 

have violated any such provisions, and it neglects to take into account the fact that 

Tribal regulators keep a close watch on Tribal lenders.  Similarly, whether the 

Tribes are able to name providers of “usurious payday loans,” at this point, is 

irrelevant.  However the State chooses to designate lenders, it cannot ignore the 

fact that such loans are made, legally, in New York.  See, e.g., Opening Br. at 22 

n.6.  

IV. THE EQUITABLE FACTORS WEIGH IN THE TRIBES’ FAVOR 

A. The Tribes Have Demonstrated Irreparable Harm  

The State would have this Court ignore the Tribes‟ evidence that the State‟s 

campaign is succeeding in its efforts to “choke off” the Tribes‟ lending businesses.  

Opp. at 51-53.  But the District Court itself did not even question this issue, which 

is amply supported by the record.  See Shotton Decl. ¶43 (A-46); Williams Decl. 

¶33 (A-83).    

The State‟s reliance on Freedom Holdings, Inc. v. Spitzer, 408 F.3d 112, 115 

(2d Cir. 2005), and Grand River Enterprises Six Nations, Ltd. v. Pryor, 481 F.3d 

60, 67 (2d Cir. 2007) is misplaced because those cases addressed the loss of future 

market share and compliance with escrow requirements.  See Opp. at 52.  Here, the 

State is attempting to drive the Tribes out of business.  First, the State has stated 
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explicitly its goal is to “choke off” the Tribe‟s businesses by cutting off “ACH 

access.”  Shotton Decl. ¶¶ 32-35 (A-43-44), Exc. C (DFS letter to financial 

institutions) A-63.  Second, the State‟s efforts have been successful in cutting the 

Tribes off from banking or ACH relationships.  See Shotton Decl. ¶¶ 39-43 (A-44-

45) (discussing the termination of relationships with banks, payment processors, 

and vendors); Williams Decl. ¶¶ 32-33 (A-83) (same); Williams Supp. Decl. ¶ 16 

(A-286) (noting “no new providers willing to service Red Rock”).  As a matter of 

law, these allegations establish irreparable harm.  See Nemer Jeep-Eagle, Inc. v. 

Jeep-Eagle Sales Corp., 992 F.2d 430, 435 (2d Cir. 1993) (discussing “threat to 

continued existence of a business” sufficient to establish irreparable harm); 

Seneca-Cayuga Tribe of Okla. v. Okla., 874 F.2d 709, 716 (10th Cir. 1989) 

(finding irreparable harm where the tribe would “lose income used to support 

social services”); Winnebago Tribe of Neb. v. Stovall, 216 F. Supp. 2d 1226, 1233 

(D. Kan. 2002) (injunction necessary to protect “plaintiffs‟ ability to carry on 

essential tribal services”), aff‟d 341 F.3d 1202 (10th Cir. 2003).  The State would 

have the Tribes wait until their businesses were dead before seeking an injunction.  

The Tribes have also established irreparable harm based on the State‟s 

infringement on their sovereignty.  The State asserts that the Tribes‟ assertion of 

tribal sovereignty “begs the merits question,” but cites no support for its implied 

argument that this renders the Tribes‟ interests insufficient.  Opp. at 53.  Cayuga 
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Indian Nation of N.Y. v. Vill. of Union Springs, 293 F. Supp. 2d 183, 196 

(N.D.N.Y. 2003), a case relied on by the State, actually recognizes that where the 

assertion of tribal sovereignty involves an act that “effectively cripple[s] the tribe‟s 

ability to conduct business or provide fire, police, health care, or educational 

services,” the infringement on tribal sovereignty is enough.  Id. at 197; see also  

Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d 1234, 1250-51 (10th Cir. 

2001); Seneca Nation of Indians v. Paterson, No. 10- 687, 2010 WL 4027795, at 

*2 (W.D.N.Y. Oct. 14, 2010); Ward, 291 F. Supp. 2d at 196.  Accordingly, the 

Tribes have established irreparable harm because of the threatened destruction of 

their businesses and the infringement of tribal sovereignty.    

B. The Public Interests and Balance of Equities Favor the Tribes 

Granting a preliminary injunction is in the public interest because it will 

enable the Tribes to continue to provide essential tribal services to members in 

need.  Ignoring the Tribes‟ sovereign status, the State relies exclusively on its 

general interest in enforcing its usury laws.  See Opp. at 55-56.  While the State 

may have an interest in its usury laws, the actions it has undertaken against the 

Tribes are national in scope.  The State‟s interest therefore cannot be fairly 

weighed against the sovereign rights of the Tribes.    
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CONCLUSION 

 For the foregoing reasons, Appellants respectfully request that the Court 

reverse the holding of the District Court. 
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