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PRELIMINARY STATEMENT 

This appeal from the denial of a request for a preliminary 

injunction has at its center financial products commonly called “payday 

loans.” Payday lenders make these very high-interest loans to cash-poor 

borrowers and then recover triple-digit interest payments by debiting 

borrowers’ bank accounts after they deposit their future paychecks. The 

high interest rates that characterize payday loans violate New York’s 

long-standing prohibition on usurious lending. While New York has 

successfully prevented the operation of brick-and-mortar payday 

lending businesses in the State, online payday lenders have continued 

to make these unlawful loans to New Yorkers. 

In August 2013, defendants-appellees—the New York Department 

of Financial Services and its Superintendent, Benjamin Lawsky—

launched their latest effort to protect New Yorkers from usurious 

payday lending. As part of that effort, the Department sent letters to 

thirty-five online payday lenders requesting that they cease and desist 

making usurious loans in and to New York. The Department also sent 

letters to the private association that oversees the national electronic 

payment system, and to 117 financial institutions that regularly use 
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 2

that system, asking for the recipients’ cooperation in ensuring that the 

electronic payment system does not allow usurious payday loans to be 

made to New Yorkers.  

Plaintiffs-appellants include three Indian tribal corporations that 

are engaged in the business of making online payday loans across the 

country, including in and to New York. All three lenders received cease-

and-desist letters from the Department, and all three were identified in 

the Department’s letters to financial institutions as companies in the 

business of making unlawful payday loans to New Yorkers. The three 

tribal lending companies (“Plaintiff Lenders”)—joined in this suit by 

associated tribal regulatory entities and the Indian Tribes that 

allegedly own the Plaintiff Lenders (collectively, “Plaintiffs”)—filed this 

suit in the U.S. District Court for the Southern District of New York, 

alleging that the Department’s efforts to secure compliance with New 

York usury laws impermissibly interfered with their tribal sovereignty.  

Plaintiffs moved for a preliminary injunction to prevent the 

Department from “pursuing or threatening to pursue any activities” 

that would “directly or indirectly interfere with the consumer lending 

activities of the Tribal Entities, or their lending business relationships.” 
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The district court (Sullivan, J.) denied the request on the ground that 

Plaintiffs had shown no likelihood of success on their claim that tribal 

sovereignty barred the Department from seeking the Plaintiff Lenders’ 

compliance with New York’s usury laws. Because the Department’s 

regulatory efforts are directed entirely off the reservation—namely, at 

the excessive interest rates that the Plaintiff Lenders imposed on New 

York borrowers that took out payday loans in New York—the court 

found that Plaintiffs’ interest in tribal sovereignty was not implicated 

by the Department’s action. 

This Court should affirm. It is well-established that 

nondiscriminatory state laws apply to tribal activities off the 

reservation. And the district court did not abuse its discretion when it 

concluded that the Plaintiff Lenders were operating outside of tribal 

territory when they made payday loans to New Yorkers in New York. 

The Department was accordingly entitled to take steps to secure the 

Plaintiff Lenders’ compliance with New York’s usury laws.  

Contrary to Plaintiffs’ principal argument on appeal, the district 

court was not required to conduct an interest-balancing analysis before 

reaching this result. The Supreme Court has made clear that such an 
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analysis applies only when a State seeks to regulate activity on the 

reservation. When, as here, the focus of state regulation is to protect 

non-Indians from harm suffered outside of tribal territory, no 

interesting balancing is necessary. Accordingly, the district court’s 

decision denying preliminary relief should be affirmed. 

 

QUESTIONS PRESENTED 

1. Are Indian tribal plaintiffs likely to succeed on their claim that 

Indian tribal sovereignty bars the Department of Financial Services 

from taking steps to prevent usurious online payday lending in and to 

New York, where the Department’s nondiscriminatory regulatory 

efforts are directed entirely at transactions that are covered by New 

York’s usury laws and that involve New York residents who never visit 

any Indian reservation? 

2. Have Indian tribal plaintiffs established any of the equitable 

factors that are necessary to obtain the extraordinary relief of a 

preliminary injunction, when Plaintiffs rely solely on unproven, 

conclusory allegations of irreparable harm, and there is a compelling 

state interest in protecting New Yorkers from usurious payday loans? 
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STATEMENT OF THE CASE 

A. New York’s Usury Laws 

For nearly three centuries, New York’s usury laws have 

“protect[ed] desperately poor people from the consequences of their own 

desperation” by preventing predatory lenders from taking advantage of 

borrowers’ “dire personal financial stress” to extract excessive interest 

payments from them. Schneider v. Phelps, 41 N.Y.2d 238, 243 (1977); 

see also Curtiss v. Teller, 157 A.D. 804, 818 (4th Dep’t 1913) (describing 

the history of New York’s usury laws). Currently, New York’s usury 

laws prohibit unlicensed, nonbank lenders (such as the Plaintiff 

Lenders) from exceeding a civil usury rate of 16 percent annual interest, 

and a criminal usury rate of 25 percent annual interest. See General 

Obligations Law § 5-501; Banking Law § 14-a; Penal Law § 190.40. 

Loans that exceed these rates are void and unenforceable in New York. 

See Banking Law § 356. 

New York-licensed lenders are permitted to make small personal 

loans of $25,000 or less at rates above the civil usury cap, due to the 

extensive supervisory and procedural protections attendant to their 

licensure, see generally Banking Law art. 9, but they remain subject to 
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the criminal usury cap of 25 percent per year, see Banking Law §§ 340, 

356; N.Y. Dep’t of Fin. Servs., Banking Interpretation: General 

Obligations Law § 5-501 (Mar. 14, 2011), http://www.dfs.ny.gov/ 

legal/interpret_opinion/banking/lo110314.htm. Moreover, federal law—

which preempts New York law in this area—permits banks chartered 

by another State or by the United States to lend in New York at 

interest rates up to the maximum prescribed by the laws of their own 

home State. See 12 U.S.C. §§ 85, 1831d(a). Otherwise, the usury 

prohibitions in the New York Banking Law apply to any entity that, on 

anything more than an isolated or occasional basis, solicits and makes 

cash loans to anyone residing in New York. See Banking Law § 340. 

B. New York’s Efforts to Protect New Yorkers 
from the Harms of Payday Loans  

Payday loans are often marketed as short-term loans, typically an 

advance on future paychecks or other income sources. (A. 141.) Because 

of the manner in which the payday lending industry operates, payday 

loans threaten serious financial injury to the vulnerable cash-poor 

borrowers who are the typical users of these financial products. 
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A characteristic feature of payday loans is the exorbitantly high 

interest rates that lenders impose on borrowers. As the district court 

found, annual interest rates often “exceed[] 100 percent and, in some 

cases, may top 1000 percent.” (A. 270.) One survey found that the 

annual percentage rate for online payday loans averages 652 percent.1 

Borrowers are also subjected to frequent fees on top of the high interest 

rates.2 

In addition, although payday loans are often marketed as short-

term loans, in fact many borrowers find their bank accounts debited by 

payday lenders for many months. (A. 142.) This is the result of lenders 

applying borrowers’ payments only to pay down the high interest on the 

loans when the borrowers mistakenly believe that their payments will 

immediately go to paying down principal. (A. 142.) Thus, borrowers can 

                                      

1 See The Pew Charitable Trust, Payday Lending in America, Who 
Borrows, Where They Borrow, and Why 38 n.6 (July 2012), 
http://www.pewstates.org/uploadedFiles/PCS_Assets/2012/Pew_Payday_
Lending_Report.pdf. 

2 See Susanna Montezemolo, Payday Lending Abuses and 
Predatory Practices, The State of Lending in America & Its Impact on 
U.S. Households 6 (Sept. 2013), http://www.responsiblelending.org/ 
state-of-lending/reports/10-Payday-Loans.pdf. 
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sink a significant amount of their assets into “repaying” payday loans 

without in fact meaningfully reducing their ongoing debt obligations. 

(A. 142.) These cash-poor borrowers then find themselves caught in a 

crippling cycle of high-interest debt. 

For more than a decade, New York has undertaken efforts, by 

regulation and litigation, to address these harms caused by payday 

lending. In 1999, the former New York State Banking Department 

notified several financial institutions that payday lending by unlicensed 

lenders violates New York’s usury laws, and that New York would not 

hesitate to take action to enforce its laws.3 In 2009, the New York 

Attorney General closed down several payday lending companies that 

made usurious loans to New Yorkers and obtained a $5.2 million 

settlement from several payday lending outfits to compensate 

                                      

3 See Letter from Elizabeth McCaul, Acting Superintendent of 
Banks (June 29, 1999), http://www.dfs.ny.gov/legal/industry_circular/ 
banking/il990629.htm. The Banking Department was a predecessor of 
the Department of Financial Services, which was formed as a result of 
the 2011 merger of the former New York Banking and Insurance 
Departments. 
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borrowers.4 This past spring, the Governor and the Department’s 

Superintendent successfully lobbied the New York Legislature to 

maintain the usury law’s strict prohibitions on excessive interest.5 And, 

as part of an ongoing enforcement effort in this area, the Attorney 

General in August 2013 filed a civil lawsuit, which remains pending, 

against an outfit called Western Sky Financial and related entities that 

operate mostly online, seeking to prohibit them from making usurious 

loans to New York. (A. 123.) 

New York is not alone in moving to protect its residents from the 

harms that payday lending can cause. Fifteen other States and the 

District of Columbia have banned payday lending and taken 

enforcement actions to prevent these loans from harming vulnerable 

                                      

4 See Press Release, Attorney General Cuomo Announces 
Distribution of $5.2 Million Settlement in “Rent-a-Bank” Payday 
Lending Scheme (Nov. 17, 2009), http://www.ag.ny.gov/press-release/ 
attorney-general-cuomo-announces-distribution-52-million-settlement-
rent-bank-payday; see also John Sandman, Payday Loans, Illegal on the 
Street, Thrive in New York’s Cyberspace (July 16, 2012),  
http://www.citylimits.org/news/articles/4602/payday-loans-illegal-on-the- 
street-thrive-in-new-york-s-cyberspa#.UmGhUFNj8mS. 

5 See Rick Karlin, Governor’s Stance Helps Kill Loan Bill, Times 
Union (Apr. 29, 2013), http://www.timesunion.com/local/article/Cuomo-
s-stance-helps-kill-loan-bill-4473704.php. 
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borrowers. (A. 121–122.) And the Department of Justice and other 

federal agencies, including the Federal Deposit Insurance Corporation 

and the Consumer Financial Protection Bureau (CFPB), have also 

begun efforts to curb payday lending by, among other things, asking the 

financial institutions under their authority to review certain business 

relationships and issuing civil investigative demands to payday lenders. 

(A. 119–121.) 

C. How Online Payday Lending Works 

New York’s past actions to enforce its usury laws have essentially 

eliminated payday lending from brick-and-mortar establishments in 

New York. But online lenders, including the Plaintiff Lenders, continue 

to market and make usurious payday loans to New Yorkers. 

The harms caused by online payday loans are no different from 

the harms caused by traditional payday loans: like their brick-and-

mortar counterparts, online payday lenders charge usurious interest 

rates and typically roll over those loans for months, trapping borrowers 

in continuing interest accruals and repayment obligations. Unlike 

brick-and-mortar lenders, however, online payday lenders rely on the 
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electronic payment system to both make their loans and collect 

payments.  

When a prospective borrower agrees to take out a payday loan—

typically by electronically signing the loan agreement on his or her 

computer and transmitting it back to the lender online—the borrower 

authorizes the lender not only to deposit the loan directly into the 

borrower’s bank account, but also to electronically withdraw money 

from the borrower’s bank account when a payment is due to the lender. 

(A. 142–143). To initiate the loan, the lender instructs its bank—known 

as the “originating bank” (or “ODFI” at places in the record)—

to electronically transmit a credit for the full amount of the loan to the 

borrower’s bank, which is known as the “receiving bank” (or “RDFI”). 

(A. 143.) The crucial channel in this electronic transaction is the 

Automated Clearing House (ACH) network, which is the standardized 

network that nearly all financial institutions use to issue credits and 

debits electronically. (A. 143.) The ACH network is regulated by a 

private nonprofit association called NACHA. (A. 143.) 

Transactions processed through the ACH network include 

relatively limited information about the nature of the transactions. For 
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example, when an originating bank begins an electronic transaction, the 

information transmitted to the receiving bank does not include the 

terms of the underlying loan. (A. 143.) Accordingly, the responsibility of 

ensuring that the electronic payments system is not used to facilitate 

unlawful lending falls primarily on the originating bank, which is 

obligated under NACHA’s rules to perform due diligence on its 

customers’ lending activities. (A. 144, 152–158.) To fulfill this obligation, 

originating banks typically have contracts, either with lenders directly 

or with intermediaries called “third-party payment processors,” under 

which the lender or third-party payment processor promises not to 

originate ACH entries that violate the laws of the United States. 

Further, NACHA rules require that originating banks warrant that 

ACH debits are properly authorized—and authorization cannot be 

proper if the underlying transaction would be void under state law. 

(A. 144.) 
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D. The Department’s Recent Efforts to Prevent 
Online Payday Lending in and to New York 

Earlier this year, in response to a wave of consumer complaints 

about a number of different online payday lenders, the Department 

began a comprehensive effort to determine how best to protect New 

Yorkers from the harmful effects of usurious online payday loans. 

(A. 142.) The Department’s initiative consisted of two related courses of 

action, both of which were launched in August 2013. 

On August 5, the Department sent cease-and-desist letters to 

thirty-five online payday lenders that the Department had identified as 

having made usurious payday loans online to New Yorkers based on 

specific complaints from consumers. (A. 116–117.) In particular, New 

York consumers have repeatedly complained about payday loans made 

by all three of the Plaintiff Lenders in this case: since 2012, the 

Department has collected seventeen complaints about plaintiff American 

Web Loan, fourteen consumer complaints about plaintiff Great Plains 

Lending, and eight complaints about plaintiff Red Rock Tribal Lending. 

(A. 145, 160–165, 203–204.)  

While these three Plaintiff Lenders are allegedly affiliated with 

Indian Tribes, fewer than a third of the thirty-five lenders contacted by 
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the Department claim any tribal affiliation. Indeed, the lending 

companies are a diverse lot: sixteen of the lenders are domestic 

companies headquartered outside of New York, eight are foreign entities, 

and eleven purport to be affiliated with or owned by federally 

recognized Indian tribes. (A. 117.)  

The Department’s letter to each lender notified the recipient of the 

Department’s belief that the lender had been “using the Internet to 

offer and originate illegal payday loans to New York consumers.” 

(A. 126–127 (letter to Red Rock Tribal Lending).) After explaining New 

York’s criminal and civil prohibitions on making usurious loans, each 

letter “directed” the recipients to “CEASE & DESIST offering and 

originating illegal payday loans in New York”; to “confirm in 

writing . . . that [the recipient and any affiliates] no longer solicit or 

make usurious loans in New York”; and to “outline the steps taken to 

cease offering these loans to New York consumers.” (A. 126–127.) At the 

end of the letter, the Department notified the recipient that the Depart-

ment would “take appropriate action to protect New York consumers” if 

the lender continued violating New York law. (A. 127.) 
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As another part of the initiative, the Department also sent letters 

to NACHA and 117 financial institutions. The letters listed the thirty-

five payday lenders to whom the Department had sent cease-and-desist 

letters and asked that NACHA and the financial institutions “work 

with” the Department “to create a new set of model safeguards and 

procedures to choke off ACH access to the thirty-five illegal lenders 

[that the Department’s] investigations has identified to date, as well as 

the broader payday lending industry.” (E.g., A. 129–131 (Letter to Bank 

of America Corp.).) The letters also asked each recipient to inform the 

Department of the steps it had taken, in its capacity as either an 

originating bank or a receiving bank, “to stop illegal payday loans from 

entering into New York through the ACH network.” (E.g., A. 129–131.) 

In the next few weeks, the Department received a promising first 

line of responses. Eight lenders confirmed that they would no longer 

solicit or originate payday loans in New York. (A. 117.) In addition, 

NACHA sent a letter to its members referencing the Department’s 

letter and reiterating that originating banks should terminate 

origination activity for payday lenders that would violate applicable 

NACHA rules. (A. 133–134.)  
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E. Proceedings Below 

The three Plaintiff Lenders in this proceeding—Great Plains 

Lending, LLC; American Web Loan, Inc.; and Red Rock Tribal Lending, 

LLC—are allegedly tribal corporations that engage in the business of 

payday lending. (A. 20–22.) Great Plains Lending and American Web Loan 

allegedly operate from the Otoe-Missouria Tribe of Indians’ reservation 

in Oklahoma (A. 20, 28), while Red Rock Tribal Lending allegedly 

operates from the Lac Vieux Desert Band of Lake Superior Chippewa 

Indians’ reservation in Michigan (A. 22, 28). The other plaintiffs are the 

two federally recognized Indian Tribes that allegedly own the Plaintiff 

Lenders, as well as tribal regulatory entities. (A. 20–21.) 

On August 21, 2013, Plaintiffs filed a complaint against the 

Department and its Superintendent in his official capacity, alleging 

that tribal sovereignty entitled Plaintiffs to declaratory and injunctive 

relief preventing the Department from “pursuing or threatening to 

pursue any activities, including enforcement actions, that directly or 

indirectly interfere with the consumer lending activities of the Tribal 

Entities, or their lending business relationships.” (A. 34.) Two days 
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later, Plaintiffs moved for a preliminary injunction seeking the same 

relief. See Order to Show Cause at 2, Aug. 23, 2013, ECF No. 2.  

After a hearing, the district court denied the request for 

preliminary relief on September 30. (A. 280.) The court held that 

Plaintiffs had no likelihood of success on their claim that tribal 

sovereignty barred the Department from seeking Plaintiffs’ compliance 

with New York’s usury laws because the “State’s action is directed at 

activity that takes place entirely off tribal land, involving New York 

residents who never leave New York State.” (A. 278.) The district court 

also rejected Plaintiffs’ contention that the Department was involved 

“in an insidious and calculated campaign, targeting Tribal activity,” 

finding instead that the “State’s aim is to protect New York consumers 

from predatory loans in New York,” and that “the detrimental effect of 

the enforcement action on the Tribes is merely a collateral consequence 

of the laws’ goal.” (A. 279.)  

This interlocutory appeal followed. 
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SUMMARY OF ARGUMENT 

The district court was well within its discretion to deny the 

request for a preliminary injunction because Plaintiffs have not shown a 

likelihood of success on the merits of their tribal sovereignty claim. 

Tribal entities that engage in commercial transactions with non-Indians 

off the reservation are subject to nondiscriminatory state laws, and 

state agencies are entitled to demand tribal entities’ compliance with 

those laws. Here, the district court correctly found that the Plaintiff 

Lenders operated outside of tribal territory when they made online 

payday loans to New Yorkers. Such loans are issued to New Yorkers 

who never leave New York when they apply for the loans; the loan 

offers are accepted by New Yorkers in New York; the loans are 

deposited primarily into New York bank accounts; interest payments 

are debited from those New York bank accounts; and the harm from the 

loans’ exorbitant interest rates is suffered in New York, not on tribal 

territory. 

Because the Plaintiff Lenders operated off the reservation, the 

Department properly pursued an initiative to secure their compliance 

with New York’s usury laws in order to protect New York consumers from 
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suffering the harmful effects of excessively high interest rates. Although 

the Department’s compliance efforts may ultimately affect Plaintiffs’ 

business operations on tribal territory, the Supreme Court has squarely 

held that such downstream economic consequences do not foreclose the 

application of nondiscriminatory state laws off the reservation. 

Contrary to Plaintiffs’ principal argument on appeal, the district 

court did not err by declining to apply an interest-balancing inquiry in 

this case. Such an inquiry is appropriate only when a State seeks to 

regulate the activities of non-Indians on tribal territory. By contrast, 

States are categorically permitted to apply their nondiscriminatory laws 

to activities off the reservation, without any need to balance competing 

tribal interests.  

In any event, even if an interest-balancing inquiry were 

appropriate here, the Department’s compliance efforts would satisfy 

that test. New York has a compelling interest in protecting vulnerable 

borrowers from the financial injuries inflicted by usurious payday loans. 

And that interest trumps Plaintiffs’ comparatively weak interest in 

maintaining a revenue stream from their usurious payday lending in 

and to New York.  
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Finally, though the district court did not address this issue, 

Plaintiffs have also failed to establish any of the equitable factors that 

are essential to obtaining a preliminary injunction. The record contains 

only generic and conclusory assertions of imminent irreparable injury to 

the Plaintiff Lenders’ businesses absent the requested injunction; such 

assertions are insufficient to justify the extraordinary relief of enjoining 

the Department’s efforts to achieve compliance with a duly enacted state 

law. By contrast, the public interest weighs strongly against the entry 

of a preliminary injunction. New York’s usury laws are a cornerstone of 

the State’s protection of vulnerable consumers. Preventing New York 

from taking any actions to ensure compliance with those laws would 

undermine New York’s compelling interest in protecting its residents 

and subject additional New York borrowers to the harm caused by 

unlawful, predatory payday lending. 
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ARGUMENT 

This Court reviews a district court’s denial of a request for a 

preliminary injunction for abuse of discretion. Monserrate v. N.Y. State 

Senate, 599 F.3d 148, 154 (2d Cir. 2010). “A preliminary injunction is an 

extraordinary remedy never awarded as of right.” Winter v. Natural 

Res. Def. Council, Inc., 555 U.S. 7, 24 (2008). A movant may obtain such 

extraordinary relief only upon “a clear showing” of all of the 

preliminary-injunction factors, id. at 22: a likelihood of success on the 

merits; irreparable harm in the absence of preliminary relief; a balance 

of equities in the movant’s favor; and proof that an injunction would be 

in the public interest. See id. at 20; see also Sussman v. Crawford, 488 

F.3d 136, 139–40 (2d Cir. 2007). 

Plaintiffs erroneously attempt to invoke a more lenient standard 

here, claiming that a preliminary injunction is appropriate so long as 

there are “‘sufficiently serious questions going to the merits to make 

them a fair ground for litigation’” and a “‘balance of hardships tipping 

decidedly in the movant’s favor.’” Appellants’ Br. at 11 (quoting Merkos 

L’Inyonei Chinuch, Inc. v. Ostar Sifrei Lubavitch, Inc., 312 F.3d 94, 96 

(2d Cir. 2002)). But that lower standard does not apply when, as here, a 
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movant challenges “‘governmental action taken in the public interest 

pursuant to a statutory or regulatory scheme.’” Monserrate, 599 F.3d at 

154 (quoting Plaza Health Labs., Inc. v. Perales, 878 F.2d 577, 580 (2d 

Cir. 1989)); see also Pope v. County of Albany, 687 F.3d 565, 570 (2d Cir. 

2012). Indeed, this Court has expressly rejected other tribal plaintiffs’ 

previous attempts to rely on the lower standard to preliminarily enjoin 

the application of New York laws. See Oneida Nation of N.Y. v. Cuomo, 

645 F.3d 154, 164 (2d Cir. 2011). The “more rigorous” standard for 

obtaining a preliminary injunction thus applies here. See Wright v. 

Giuliani, 230 F.3d 543, 547 (2d Cir. 2000) (quotation marks omitted).  

The district court did not abuse its discretion in denying Plaintiffs’ 

request for a preliminary injunction. The court correctly concluded that 

Plaintiffs were unlikely to succeed on the merits of their claim that the 

Department’s attempts to prevent payday lending in New York 

impermissibly interfered with their sovereignty. And Plaintiffs have 

further failed to make a clear showing of irreparable harm or a balance 

of the equities in their favor. Accordingly, this Court should affirm the 

decision below. 
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POINT I 

PLAINTIFFS ARE UNLIKELY TO SUCCEED ON THE 
MERITS BECAUSE THE DEPARTMENT’S LETTERS 
ARE DIRECTED AT OFF-RESERVATION ACTIVITY 

Plaintiffs contend that tribal sovereignty bars the Department 

from making any efforts to prevent Plaintiff Lenders from making 

usurious payday loans in and to New York. As the district court correctly 

concluded, Plaintiffs are unlikely to succeed on this claim because it 

relies on the untenable proposition that their loans to New Yorkers are 

immune from New York regulation. Prevailing law unambiguously 

provides otherwise.  

“Absent express federal law to the contrary”—and Plaintiffs have 

identified no such law here—“Indians going beyond reservation 

boundaries have generally been held subject to non-discriminatory state 

law otherwise applicable to all citizens of the State.” Mescalero Apache 

Tribe v. Jones, 411 U.S. 145, 148–49 (1973). State regulators have the 

undisputed “right to demand compliance” by tribal entities with such 

state laws. Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 755 

(1998). And, contrary to Plaintiffs’ principal argument on appeal, no 

interest-balancing inquiry is necessary to determine whether 
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nondiscriminatory state laws apply to Indian tribal entities transacting 

with non-Indians outside of tribal territory.  

A. Interest-Balancing Is Not Necessary 
When a State Regulates Commercial 
Activity Outside Tribal Territory. 

As a threshold matter, Plaintiffs contend that the district court 

committed “clear legal error” (Br. at 2) by failing to apply an interest-

balancing analysis to determine whether New York may take steps to 

regulate Plaintiff Lenders’ payday loans to New Yorkers. But the 

Supreme Court has made clear that the “interest-balancing test applies 

only where ‘a State asserts authority over the conduct of non-Indians 

engaging in activity on the reservation.’” Wagnon v. Prairie Band 

Potawatomi Nation, 546 U.S. 95, 99 (2005) (emphases added) (quoting 

White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 144 (1980)). It 

does not apply when, as here, tribal entities reach beyond the 

boundaries of their reservations to engage non-Indians in commercial 

transactions.  

Instead, the governing rule in such situations is that “off-

reservation activities are within the reach of state law” as a categorical 

matter, regardless of any competing federal or tribal interests. 
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Mescalero, 411 U.S. at 153. This is true even when member Indians are 

the ones engaged in such activities.  

In Mescalero, for example, the Supreme Court did not engage in 

an interest-balancing analysis before concluding that a State could 

apply its tax laws to an Indian tribe’s operation of a ski resort outside 

the boundaries of its reservation. Id. at 146. And courts have repeatedly 

upheld the application of nondiscriminatory state laws to off-

reservation activities—without resorting to any interest-balancing 

inquiry—even when such regulation has undisputed downstream effects 

on tribal members in tribal territory. Thus, for instance, Louisiana can 

impose a sales tax on an Indian Tribe’s off-reservation purchase of 

vehicles, even when those vehicles are ultimately used exclusively on 

the reservation, see Tunica-Biloxi Tribe v. Louisiana, 964 F.2d 1536, 

1542 (5th Cir. 1992); Minnesota can tax a tribal member’s pension 

earned in Ohio but received on the reservation, see Fond du Lac Band of 

Lake Superior Chippewa v. Frans, 649 F.3d 849, 850 (8th Cir. 2011); 

and New York can apply its cigarette escrow statute to cigarette sales 

by a tribal enterprise that occur outside of federally recognized tribal 
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territory, see Grand River Enters. Six Nations, Ltd. v. Pryor, 425 F.3d 

158, 174 (2d Cir. 2005).  

An interest-balancing test is equally inapplicable when a State 

regulates the off-reservation activities of non-Indians, even when such 

regulation may ultimately affect tribal interests. In Wagnon, the 

Supreme Court squarely held that no interest balancing was necessary 

to determine that Kansas may apply a tax to motor fuel received by 

non-Indians off a reservation who later deliver that fuel to an Indian-

owned gas station on a reservation. 546 U.S. at 99, 110. In so holding, 

the Court found irrelevant the claim that the Indian Tribe would 

ultimately feel the “downstream economic consequences” of the State’s 

imposition of the fuel tax; because the State was entitled to regulate 

“off-reservation” activity, the consequential effects of its regulation on 

Indian interests was no barrier to the State’s enforcement of its tax 

laws. Id. at 114.   

Thus, Plaintiffs’ principal legal objection to the district court’s 

denial of preliminary relief is meritless. Because New York’s usury 

laws—and the Department’s concomitant compliance efforts—address 

the harmful effects of online payday loans on New York residents (see 
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infra, Point I.B), no interest-balancing inquiry is necessary to determine 

whether New York law applies to such loans. The district court 

accordingly did not commit “clear legal error” (Br. at 2), by declining to 

apply that inapposite analysis here. 

B. New York’s Usury Laws and the Department’s 
Compliance Efforts Address the Off-Reservation 
Harms of Payday Lending. 

The district court properly held that New York may regulate the 

Plaintiff Lenders’ online payday lending in and to New York because 

such regulation “is directed at activity that takes place entirely off 

tribal land, involving New York residents who never leave New York 

State.” (A. 278.) As the district court recognized, the New York 

consumers who enter into payday-lending arrangements “have not, in 

any legally meaningful sense, traveled to Tribal land.” (A. 278.) Rather, 

New York borrowers apply for these loans and accept loan offers from 

their own home or business computers in New York; the loans are 

deposited in, and interest payments debited from, bank accounts 

primarily in New York; the borrowed money is spent primarily in New 

York; and the overdraft or other fees that too commonly result from 
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payday lending practices are assessed against the New York borrowers 

by their New York banks. See supra, at 10–12. 

Plaintiffs identify certain aspects of the loan transaction—such as 

underwriting and approval—that take place on tribal territory. See 

Appellants’ Br. at 5–6, 21. But, as the district court correctly observed, 

“none of these activities relates to the activity that the State is seeking 

to block.” (A. 278). Instead, New York’s usury prohibitions, by their 

terms, govern only the interest rates that are applied to borrowers. And 

the harms from Plaintiffs’ usurious rates are suffered in New York, not 

on Indian territory.  

Usurious loans extract excessive interest payments from 

vulnerable New Yorkers, depriving them of essential income that is 

necessary for living or conducting their businesses, and then trapping 

them in cycles of debt that may ultimately result in bankruptcy. See 

Tim Lohrentz, The Net Economic Impact of Payday Lending in the U.S. 

1 (Mar. 2013), http://www.insightcced.org/uploads/assets/Net%20Economic 

%20Impact%20of%20Payday%20Lending.pdf (finding a link between an 

increase in Chapter 13 bankruptcies and payday lending usage). Due to 

cycles of high interest payments, payday loans contribute to decreased 
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economic activity, job losses, and the loss of New York citizens’ income 

and tax revenue. Id. at 3. 

The central public purpose served by New York’s usury 

prohibitions is to prevent these localized harms by “protect[ing] 

desperately poor people from the consequences of their own desperation.” 

Schneider, 41 N.Y.2d at 243; see also State ex rel. Wasden v. Maybee, 

148 Idaho 520, 531 (2010) (applying Idaho law to online sales of 

cigarettes in part because “[t]he goal of the legislature . . . was to 

prevent [noncompliant cigarettes] from being sold to Idaho consumers”). 

The focused scope of the usury laws only reinforces the Legislature’s 

specific concern about the local effects of high-interest loans: New 

York’s civil usury prohibitions apply only when a lender chooses to 

enter the New York market by providing loans to New York residents. 

See Banking Law § 340.  

Consistent with the purpose and scope of the usury laws, the 

Department’s compliance efforts are tailored to protecting New Yorkers 

from the local harms of usurious payday loans. The Department’s 

letters to online payday lenders requested that they cease “offering and 

originating illegal payday loans in New York.” (A. 126 (emphasis added).) 
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And the Department’s letters to financial institutions and NACHA 

likewise focus on off-reservation activity: the letters are addressed to 

nontribal enterprises that operate primarily outside of tribal territory. 

To be sure, changes in the practices of these lenders, financial 

institutions, or the ACH network itself might have some effect on 

Plaintiffs’ operations on their reservations. But, as Wagnon squarely 

held, such potential “downstream economic consequences” do not bar a 

state agency’s application of state law to off-reservation activities. See 

546 U.S. at 114. 

In line with this reasoning, courts have repeatedly recognized that 

online activity by tribal entities directed at non-Indians outside of tribal 

territory is properly characterized as off-reservation conduct. In State ex 

rel. Suthers v. Cash Advance and Preferred Cash Loans, a Colorado 

intermediate appellate court held that online payday loans to Coloradans 

from tribally affiliated lenders involved “off-reservation conduct.” 205 

P.3d 389 (Colo. App. 2008), aff’d 242 P.3d 1099 (Colo. 2010). Similarly, 

the Maine, Idaho, and Oregon courts have held that an online vendor of 

cigarettes operating from an Indian reservation engaged in “activities . . 

. beyond the reservation boundaries” by selling cigarettes online to non-

Case: 13-3769     Document: 46     Page: 39      11/06/2013      1086098      67



 31 

Indian residents of those States. State v. Maybee, 235 Or. App. 292, 298 

(2010); see also Dep’t of Health & Human Servs. v. Maybee, 2009 ME 15, 

¶ 8 (2009); State ex rel. Wasden, 148 Idaho at 534. As the Oregon court 

reasoned, the fact that the tribal vendor “harnesses technology to 

venture into Oregon with offers and to convey Oregonians’ orders back 

to [the reservation], and then employs the mail to make his deliveries, 

does not change” the essential character of the transaction as one that 

reaches outside tribal territory and into the non-Indian purchasers’ 

States. Maybee, 235 Or. App. at 298. So too here. 

In an analogous context, this Court has held that online vendors 

that knowingly sell to customers in a State sufficiently enter into that 

State to justify subjecting the vendors to the personal jurisdiction of 

that State’s courts. See Chloé v. Queen Bee of Beverly Hills, LLC, 616 

F.3d 158, 166-67 (2d Cir. 2010). As the Seventh Circuit reasoned in 

reaching a similar conclusion, the vendor has sufficient minimum 

contacts with the purchaser’s State because the proper way to character-

ize the online sales transaction is the out-of-state vendor “reaching out 

to residents of [the purchaser’s State], and not the residents reaching 

back.” Illinois v. Hemi Grp. LLC, 622 F.3d 754, 758 (7th Cir. 2010). 
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Because it is widely understood that lenders reach into a State 

when they make loans there, courts and regulatory agencies have 

consistently concluded that loans made by out-of-state payday lenders, 

including those that operate exclusively online, are subject to the laws 

of the borrowers’ States. For instance, the Tenth Circuit has held that 

Kansas’s usury laws apply to online payday loans to Kansans even 

when the online payday lender has no “offices, employees, or other 

physical presence in Kansas.” See Quik Payday, Inc. v. Stork, 549 F.3d 

1302, 1304 (10th Cir. 2008). The New York state courts have likewise 

held that New York’s usury laws may govern loans made by financial 

institutions located outside of New York when those financial 

institutions have not shown that they meet the requirements under 

federal law for applying their own home State’s usury limits. See, e.g., 

Citibank (SD) N.A. v. Hansen, 28 Misc. 3d 195, 202 (N.Y. Dist. Ct. 

2010); Am. Express Travel Related Servs. Co. v. Assih, 26 Misc. 3d 1016, 

1026 (N.Y.C. Civ. Ct. 2009). And regulatory officials in several States 
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have similarly applied their usury laws to stop online payday lending by 

out-of-state entities to their State’s residents.6  

Finally, though not directly applicable, choice-of-law principles in 

other areas of law further support the application of New York statutes 

to payday loans made to New Yorkers. Under New York products 

liability law, “where the [injured party’s] domicile and the place of 

injury are the same, the law of the [injured party’s] domicile should 

apply.” Kramer v. Showa Denko K.K., 929 F. Supp. 733, 741 (S.D.N.Y. 

1996) (citing Cooney v. Osgood Mach., Inc., 81 N.Y.2d 66, 73 (1993)). 

Kramer applied this principle to conclude that New York law governed 

an out-of-state manufacturer’s liability for harmful nutritional 

supplements shipped into New York. The same reasoning that Kramer 

applied to physical products should apply to the financial products at 

issue here: because online lenders have reached out to impose usurious 

                                      

6 See, e.g., Cash Am. Net of Nev., LLC v. Commw., Dep’t of 
Banking, 607 Pa. 2d 432, 455 (2010) (applying Pennsylvania usury law 
to an online payday lender); Comm’r of Fin. Regulation v. Western Sky 
Fin., LLC, No. CFR-FYI2011-182 (Md. Comm’r of Fin. Reg. May 22, 
2013), available at http://www.dllr.state.md.us/finance/consumers/ 
pdf/westernskyfinal.pdf (same, for Maryland law); Wash. State Dep’t of 
Fin. Insts., Payday Loans (updated Aug. 27, 2013), http://www.dfi.wa. 
gov/consumers/education/payday_loans.htm. 
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loans on New Yorkers, and because the harms of those loans are felt in 

New York, New York may take steps to protect its residents in these 

transactions.  

Ignoring all of these considerations, Plaintiffs instead contend 

that the district court should have used a contractual choice-of-law 

framework to determine whether tribal lending activity extends beyond 

the reservation. See Appellants’ Br. at 20. But that analysis determines 

only the rights and duties of the parties under their agreement. See 

Restatement (Second) of Conflicts of Laws § 188. By contrast, a 

government official is not “limited, in his duty to protect the public 

interest, by [a contractual] agreement he did not join.” People ex rel. 

Cuomo v. Coventry First LLC, 13 N.Y.3d 108, 114 (2009); see also Pa. 

Dep’t of Banking v. NCAS of Delaware, LLC, 596 Pa. 638, 649 (2008) 

(holding that a “choice-of-law provision in [a payday lender’s] contracts 

cannot bind the Department [of Banking] in this action to enforce 

Pennsylvania public policy”).7  

                                      

7 Contractual provisions purporting to exempt a lender from New 
York’s usury prohibitions would likely be invalid in any event. In North 
American Bank, Ltd. v. Schulman, for example, the court held that New 

(continued on the next page) 
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In any event, as the district court concluded, a contractual choice-

of-law analysis would reveal that New York, not tribal territory, is the 

“center of gravity” for the payday loans at issue here. (A. 278.) To 

determine the appropriate state law for contract cases, New York courts 

“consider a number of significant contacts” that the parties and the 

subject of their agreement have with various States, Forest Park 

Pictures v. Universal Television Network, Inc., 683 F.3d 424, 433 (2d 

Cir. 2012), as well as “public policy where the policies underlying 

conflicting laws in a contract dispute are readily identifiable and reflect 

strong governmental interests,” Lazard Freres & Co. v. Protective Life 

Ins. Co., 108 F.3d 1531, 1539 (2d Cir. 1997) (quotation marks omitted). 

This analysis would support the application of New York law to the 

payday loans at issue here. The contracts were entered into off the 

reservation;8 the loans were transferred into the bank accounts of New 

                                                                                                                         

York usury laws governed the contract at issue there even though the 
loan agreement contained a clause specifying that Israeli law should 
apply. 123 Misc. 2d 516, 520 (N.Y. County Ct. 1984). 

8 Plaintiffs’ contention that “no contract exists until the Tribes 
approve the consumer application” is belied by a straightforward 
application of contract law. Appellants’ Br. at 21. A “binding and 
enforceable contract” requires “an objective meeting of the minds.” 

(continued on the next page) 
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Yorkers, for the borrowers’ use here; and repayment will typically come 

from debiting the New York bank account of a New York resident. 

Moreover, as described above, New York has a strong policy interest in 

protecting its consumers and enforcing its usury laws against 

excessively high-interest loans. New York is thus the “center of gravity” 

of the transaction, and, as the district court concluded, New York law 

would apply if this case were a contract dispute between private 

parties. (A. 278); cf. Kelker v. Geneva-Roth Ventures, Inc., 369 Mont. 

254, 258 (2013) (applying Montana law to a loan agreement between a 

Montana resident and an out-of-state online payday lender).  

C. Plaintiffs’ Argument That Interest-Balancing 
Is Required Is Without Merit. 

Ignoring the off-reservation focus of New York’s usury laws and 

the Department’s compliance efforts, Plaintiffs contend that an interest-

balancing analysis was mandatory here because the “threshold test . . . 

is not geography, but rather, whether the target of the State’s action is 

                                                                                                                         

Tractebel Energy Mktg., Inc. v. AEP Power Mktg., Inc., 487 F.3d 89, 95 
(2d Cir. 2007) (quotation marks omitted). Such a meeting of the minds 
occurs in New York, when the payday lenders’ offer is accepted by the 
New York consumer in New York. 
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the reservation and the tribe’s transaction with the non-tribal member.” 

Appellants’ Br. at 18. But Plaintiffs’ ill-defined “target” test finds no 

support in the case law or in the facts of this case.  

Contrary to Plaintiffs’ position on appeal, the Supreme Court “has 

repeatedly emphasized that there is a significant geographical 

component to tribal sovereignty.” Bracker, 448 U.S. at 151. And in line 

with that recognition, the Court has required an interest-balancing 

analysis only when a State has attempted to directly regulate on-

reservation activity. Bracker states in its very first sentence that it 

addresses the issue of “the extent of state authority over the activities of 

non-Indians engaged in commerce on an Indian reservation.” Id. at 137 

(emphasis added). And all of the other interest-balancing cases upon 

which Plaintiffs rely (see Br. at 17–18), likewise dealt with regulations 

imposed directly on activity physically located in tribal territory, such 

as on-reservation bingo and other gambling, see California v. Cabazon 

Band of Mission Indians, 480 U.S. 202, 205 (1987); sales of cigarettes in 

smokeshops on the reservation, see Washington v. Confederated Tribes 

of Colville Indian Reservation, 447 U.S. 134, 154 (1980); or the use of 

slot machines at an on-reservation casino, Mashantucket Pequot Tribe 
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v. Town of Ledyard, 722 F.3d 457, 459 (2d Cir. 2013). None of these 

cases suggested that an ill-defined notion of a state law’s or agency’s 

“target” could substitute for the on-reservation geographical nexus that 

has long been a prerequisite to an interest-balancing inquiry.  

In any event, as the district court correctly found, “[t]here is 

simply no basis” to conclude on this record that the Department or New 

York’s usury laws specifically “targeted” Indian tribes or tribal payday 

lenders. (A. 279.) The Department’s letters to online lenders were 

addressed predominantly to non-tribal entities and treated every 

recipient the same regardless of their claimed tribal affiliation. Moreover, 

all of the Department’s letters focused solely on New York loans and the 

electronic payment system that makes unlawful lending to New York 

possible, rather than online payday lenders’ business in other 

jurisdictions. Finally, New York’s usury laws do not discriminate 

between tribal and non-tribal lenders: all unlicensed lenders are subject 

to the same prohibitions on making high-interest cash loans to New 

Yorkers. Plaintiffs have identified not a single piece of concrete evidence 

to support their accusations that the Department “act[ed] with the 

express purpose of destroying out-of-state tribal businesses,” or that the 
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Department “explicitly designed” its payday-lending initiative “to 

destroy Tribal enterprises” specifically. Appellants’ Br. at 1. 

Ultimately, Plaintiffs’ “target” test boils down to the sweeping 

assertion that New York (and, by extension, other States) cannot 

protect its residents from the localized harms of an online commercial 

transaction when one party to the transaction is a tribal entity. This 

position ignores the Supreme Court’s long-standing recognition that, 

outside of tribal territory, “[t]he overriding police power of the State, 

expressed in nondiscriminatory measures . . . , is preserved.” Puyallup 

Tribe v. Dep’t of Game of Wash., 391 U.S. 392, 399 (1968). And it ignores 

the equally firm principle that tribal entities that engage in commerce 

with non-Indians—even on tribal territory—enjoy no special exemption 

from state laws that apply to everybody else. See Colville, 447 U.S. at 

155.  

Under Plaintiffs’ position, by contrast, the States would be helpless 

to defend their residents from the harms of online tribal enterprises, 

including not just payday loans but sales of unlicensed cigarettes, 

lottery tickets, and more. See Maybee, 2009 ME at ¶ 8; Mo. ex rel. Nixon 

v. Coeur d’Alene Tribe, 164 F.3d 1102, 1004 (8th Cir. 1999) (describing 
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the operation of a national online lottery operated from Indian tribal 

lands). Moreover, as Plaintiffs’ proposed injunction reveals, Plaintiffs’ 

position would even more broadly prohibit any regulatory activity that 

could even indirectly affect tribal business relationships, whether or not 

those activities are themselves directed at tribal entities. No court has 

ever adopted Plaintiffs’ expansive theory of tribal sovereignty. The 

district court was accordingly well within its discretion in denying a 

preliminary injunction on the basis of such a sweeping and novel 

argument. 

 

POINT II 

EVEN IF INTEREST-BALANCING WERE NECESSARY, 
THE COMPELLING PUBLIC INTEREST IN 
PROTECTING BORROWERS SUPPORTS THE 
APPLICATION OF NEW YORK’S USURY LAWS 

Even if an interest-balancing analysis were appropriate (and it is 

not), the Department’s compliance efforts here would easily satisfy that 

test. Under Bracker, the validity of state regulation of activity involving 

non-Indians on the reservation depends on “a particularized inquiry 

into the nature of the state, federal, and tribal interests at stake.” 448 

U.S. at 145. Courts have frequently upheld state regulation under this 
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standard. See Mashantucket Pequot Tribe, 722 F.3d at 459–60, 467; cf. 

Organized Vill. of Kake v. Egan, 369 U.S. 60, 75 (1962) (acknowledging 

that “even on reservations state laws may be applied to Indians”). 

State regulation would be permissible here too. On one side of the 

scale, the State has a compelling interest in protecting vulnerable 

borrowers from usurious payday loans, and no federal law preempts 

state regulatory action. On the other side, Plaintiffs have only a 

minimal sovereignty interest in maintaining a revenue stream from 

online payday loans from the New York market. On balance, then, State 

regulatory action would be permitted. 

A. New York Has a Compelling Interest 
In Preventing Unlawful Usurious 
Lending to New Yorkers. 

New York’s interest in securing compliance with its usury laws is 

compelling, both in general and as applied to the three Plaintiff Lenders. 

There is ample evidence that payday loans can cause ruinous harm to 

New York consumers, particularly when, as here, the loans’ interest 

rates vastly exceed the 16 percent rate permitted in New York. (A. 167–

168 (loan agreement for an American Web Loan payday loan showing 

that the annual percentage rate is 774.24 percent on a $700 loan).)  
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Plaintiffs’ contention that New York’s interest in securing 

compliance with its usury laws is instead “weak and diluted” (Br. at 22), 

relies on Plaintiffs’ misunderstanding of the applicable laws and a 

mischaracterization of the record. First, Plaintiffs contend that New York 

has a weakened interest in enforcing its usury laws against unlicensed 

lenders because licensed lenders can lend at rates above 16 percent. But 

this argument ignores the extensive regulations that apply to licensed 

lenders. Licensed lenders can lend in small amounts at a rate greater 

than 16 percent per year precisely because they are licensed: these 

lenders have agreed to comply with certain consumer-protection 

procedures and to subject themselves to oversight that does not apply to 

unlicensed lenders. See Banking Law art. 9. Moreover, notwithstanding 

limited dicta from two trial courts cited by Plaintiffs (Br. at 22), the 

Department in 2011 clarified that the criminal usury laws prevent even 

licensed lenders from charging rates above 25 percent per year. See 

N.Y. Dep’t of Fin. Servs., Banking Interpretation, supra.  

Second, Plaintiffs contend that New York’s interest in enforcing 

its usury laws is weakened by the fact that federal law allows non-New 

York chartered banks to lend in New York at rates above 16 percent. 
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See Appellants’ Br. at 22. But the fact that federal law preempts New 

York’s usury policy with respect to chartered banks does not mean that 

New York’s interests are diminished with respect to the entities that the 

State may regulate. To the contrary, where New York may regulate, its 

interest in doing so is strong: as one New York court has explained, the 

policy underlying New York’s usury laws is “of a fundamental nature.” 

N. Am. Bank, 123 Misc. 2d at 520. In addition, the Department is not 

aware of any non-New York chartered bank that currently offers 

usurious payday loans in New York—and Plaintiffs have provided no 

such example. The Department cannot be faulted for inaction against 

such banks if none of them violate New York’s usury prohibitions. 

Finally, Plaintiffs’ assertion that the Department has “failed to 

identify any particularized harm caused by Tribal lending in New York” 

(Br. at 23), ignores the record, which is replete with statements of 

particularized harm—including the harms wrought by the Plaintiff 

Lenders. Since 2012, the Department has compiled seventeen 

complaints about plaintiff American Web Loan, fourteen complaints 

about plaintiff Great Plains Lending, and eight complaints about 

plaintiff Red Rock Tribal Lending. (A. 145, 160–165, 203–204.) For 
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instance, after several months of having his bank account debited to 

make loan payments, one New York consumer had already paid plaintiff 

American Web Loan three times his loan amount, but the interest rate 

was so high that he still had not satisfied his debt; another consumer 

who took out a $700 loan reported that plaintiff Red Rock Tribal 

Lending had been debiting $175 from the borrower’s bank account every 

two weeks for several months, but the borrower had not seen a payment 

applied to reducing the principal. (A. 145, 147–148.) These complaints, 

as well as others reviewed by the Department, strongly support New 

York’s interest in protecting more vulnerable New York borrowers from 

the harms of payday loans. 

B. Federal Law Does Not Preempt State Action, 
and Federal Action Is In Fact Aligned With 
The Department’s Objectives. 

Plaintiffs have not even argued that federal law expressly 

preempts a State’s action to enforce its usury laws. To the contrary: the 

Dodd-Frank Act expressly allows States to enact stronger consumer 

protections in this area than those described by the federal scheme. See 

12 U.S.C. § 5551(a)(2).  
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Lacking any possible express preemption argument, Plaintiffs 

instead cite general federal statutes governing Indians and claim that 

those laws stand for the proposition that the “federal interest in tribal 

independence and self-determination is a paramount concern.” 

Appellants’ Br. at 27. But such a generalized concern for Indian welfare 

is a far cry from the kind of “comprehensive” regulation of the 

harvesting of Indian timber that constituted the strong federal interest 

in Bracker. 448 U.S. at 145. Indeed, if the general federal concern with 

Indian welfare were sufficient to trump state regulatory action, then no 

balancing test would ever be necessary, because state action would 

always be preempted. But that is not the law.   

Moreover, what federal regulatory action there has been in this 

area contradicts the notion that there is a federal interest in leaving the 

Plaintiff Lenders—and their customers—to their own devices. Like the 

States, multiple federal entities, including the Department of Justice, 

the Federal Deposit Insurance Corporation, and the Office of the 

Comptroller of the Currency, have all initiated enforcement and 

regulatory efforts that address the payday lending industry. (A. 119–

121.) 
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The CFPB has been particularly active in this area. The CFPB 

recently issued a white paper finding that payday lending raises 

substantial concerns meriting a federal response. (A. 120.) And the 

CFPB has issued civil investigative demands to several purported 

tribally owned online payday lenders—including Great Plains Lending, 

one of the plaintiffs in this case—to address payday lending’s harm to 

consumers. See In re Great Plains Lending, LLC, No. 2013-MISC-Great 

Plains Lending-0001 (CFPB, Sept. 26, 2013), available at 

http://files.consumer finance.gov/f/201309_cfpb_decision-on-petition_great-

plains-lending-to-set- aside-civil-investigative-demands.pdf. The CFPB’s 

recent enforcement efforts demonstrate that the federal interest in 

regulating payday lending points in the same direction as New York’s: 

toward the protection of borrowers, rather than the promotion of tribal 

online lending activities. 

C. Nondiscriminatory Application of New 
York’s Usury Laws Does Not Seriously 
Implicate Plaintiffs’ Tribal Interests. 

In contrast to the compelling state and federal interests at issue 

here, any tribal interest that Plaintiffs may have in making online 

payday loans to New Yorkers is comparatively weak. “The role of tribal 
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sovereignty in pre-emption analysis varies in accordance with the 

particular notions of sovereignty that have developed from historical 

traditions of tribal independence.” Rice v. Rehner, 463 U.S. 713, 719 

(1983) (quotation marks omitted). But Plaintiffs have pointed to no 

tradition of sovereignty involving the origination of payday loans to 

non-Indians who never visit the reservation. 

Instead, the sole tribal interest asserted by Plaintiffs here is their 

interest in the revenue generated by payday lending. See Appellants’ 

Br. at 24. But in Colville, the Supreme Court squarely rejected the 

notion that Indian tribes have any legitimate sovereign interest in even 

“substantial revenues” that are generated from a claimed exemption 

from nondiscriminatory state laws. 447 U.S. at 154–55. Indian tribes 

“cannot invalidate [a state law] by complaining about a decrease in 

revenues.” Wagnon, 546 U.S. at 114. And tribal sovereignty is not 

implicated “merely because the result of imposing [a state law] will be 

to deprive the Tribes of revenues which they currently are receiving.” 

Colville, 447 U.S. at 156.  

In an attempt to avoid this well-established principle, Plaintiffs 

contend that their commitment of substantial time and resources to 
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payday-lending businesses separately gives them a strong interest in 

the continuing operation of those businesses. Appellants’ Br. at 24. But 

Plaintiffs have not identified any substantial on-reservation commercial 

investment that plausibly could support the idea that their sovereign 

interest is strong enough to outweigh state regulation.  

In Cabazon, the Supreme Court recognized that the tribal interest 

was relatively strong compared to several prior cases because the tribes 

had “built modern facilities which provide recreational opportunities 

and ancillary services to their patrons, who do not simply drive onto the 

reservations, make purchases and depart, but spend extended periods of 

time there enjoying the services the Tribes provide.” 480 U.S. at 219. 

Likewise, in New Mexico v. Mescalero Apache Tribe, the tribe’s interest 

in being exempt from state hunting and fishing regulation was 

relatively strong in part because the Tribe had “constructed a resort 

complex” and “undertaken a substantial development of the 

reservation’s hunting and fishing resources” to attract non-Indians to 

the activity on the reservation. 462 U.S. 324, 327 (1983).  

Here, by contrast, Plaintiffs have not shown that they have made 

a similarly substantial infrastructure investment to attract non-Indians 
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onto their reservation. Instead, if the New York consumers can even be 

thought of as entering the reservation at all, they do nothing more there 

than virtually “make purchases and depart”—the type of fleeting 

commercial transaction that Cabazon expressly distinguished from the 

more substantial casino construction in that case. See Cabazon, 480 

U.S. at 219. As the Supreme Court stated in dismissing an attempt by a 

tribal member to sell alcohol without a license to non-Indians at a 

general store on her reservation, such “[r]egulation of sales to non-

Indians . . . simply does not contravene the principle of tribal self-

government.” Rice, 463 U.S. at 720 (quotation marks omitted).  

 

POINT III 

THE EQUITABLE FACTORS WEIGH AGAINST 
ENTRY OF A PRELIMINARY INJUNCTION 

The district court denied the request for a preliminary injunction 

without reaching the question of whether equitable factors weigh in 

Plaintiffs’ favor because it held that Plaintiffs had not demonstrated a 

likelihood of success on the merits. (A. 276.) This Court can affirm 

without reaching the equitable factors if it likewise determines that 

Plaintiffs have not shown a likelihood of success. See Pope, 687 F.3d at 
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570 n.3. In any event, Plaintiffs have not met their burden to prove 

irreparable injury, a balance of the equities in their favor, or the public 

interest in preliminary relief. Their failure to establish these 

prerequisites independently supports the district court’s denial of a 

preliminary injunction. 

A. Plaintiffs Have Not Produced a Record That 
Shows They Would Suffer Irreparable Harm 
Absent An Injunction. 

Plaintiffs have not shown they would suffer irreparable harm 

absent the preliminary relief they seek. The Plaintiff Lenders have not 

produced any accounting statements or other business records to 

support the claim that their businesses are in danger of imminent, 

irreparable harm—let alone complete destruction—due to New York’s 

efforts to secure compliance with New York law. Instead, they have 

included only a declaration from the President of the Native American 

Financial Services Association stating generically that “key vendors, 

banks, and third-party payment processors . . . have exerted additional 

pressure on [the Association’s] member tribes’ consumer financial 

service businesses through exponential price increases, additional 

diligence requirements and legal opinions, and generally greater 
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scrutiny.” (A. 97.) The sole documentary evidence to support this 

statement is one letter (with the recipient redacted) from a single third-

party payment processor notifying the unknown recipient of the 

processor’s intention to terminate their business relationship. (A. 101.) 

The record also includes a letter from a single plaintiff’s originating 

bank, Missouri Bank—a bank that did not receive a letter from the 

Department—notifying American Web Loan that, due to the actions of 

federal, state, and private regulators, the bank would no longer provide 

ACH services for its online payday lending.9 (A. 76.) 

Such conclusory and scattered assertions of business harm are 

insufficient to justify the extraordinary relief of a preliminary 

                                      

9 Some of Plaintiffs’ evidence on this point was not before the 
district court but instead comes from declarations filed in support of 
their motion to expedite this appeal. See Appellants’ Br. at 13–14 (citing 
the Williams and Shotton Declarations filed in this Court on October 8, 
2013, in support of their Motion for Expedited Appeal (A. 283, 288)). 
While this Court does have the authority to supplement the record on 
appeal, see Fed. R. App. Proc. 10(e), Plaintiffs have not made any such 
motion, so their reliance on these materials is improper. Cf. Salinger v. 
Random House, Inc., 818 F.2d 252, 254 (2d Cir. 1987) (granting a 
formal motion to supplement the record). Anyway, the evidence from 
their supplemental declarations that their borrowing costs have 
increased since the Department’s actions actually demonstrates that 
the Plaintiff Lenders have been able to stay operational for the duration 
of these proceedings so far. (See A. 293.)  
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injunction. See Freedom Holdings, Inc. v. Spitzer, 408 F.3d 112, 115 (2d 

Cir. 2005). For instance, in Freedom Holdings, this Court held that the 

plaintiffs there had not shown irreparable harm where they merely 

“asserted they would go out of business if they were required to” comply 

with state law, but “the record d[id] not support the contention that 

compliance with the [statutes] pending trial would force Plaintiffs out of 

business, or would fundamentally change the nature of their 

operations.” Id. Likewise, in Grand River Enterprises Six Nations, Ltd. 

v. Pryor, this Court closely examined financial records in affirming the 

district court’s denial of preliminary relief to a cigarette manufacturer 

that claimed that complying with state law would cause lost market 

share. 481 F.3d 60, 67 (2d Cir. 2007). The Pryor Court noted that, “[t]o 

the extent there is a dearth of evidence” on the possible harm to the 

plaintiff’s business interest, the plaintiff was “to blame,” because the 

plaintiff had the “burden of proof and persuasion” on the issue of 

irreparable harm. Id. at 68. That statement is equally true here. 

Plaintiffs elsewhere assert that the Department’s “campaign will 

destroy the Tribes’ ability to lend not just to New Yorkers, but to 

consumers throughout the country.” Appellants’ Br. 26. But, as is clear 
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from the scope of the letters, the Department’s goal is not to eliminate 

payday lending across the country; it is simply to protect New York 

consumers. The limited scope of New York’s usury laws and the 

Department’s compliance efforts belie Plaintiffs’ unsupported assertions 

that the entirety of their businesses—including payday loans to 

jurisdictions that permit such lending—is genuinely at risk. 

Plaintiffs’ further contention that irreparable harm always occurs 

“when state action threatens to infringe on tribal sovereignty” (Br. at 

12) just begs the merits question: the central issue in this case is 

whether the Department’s efforts to secure compliance with New York 

usury laws infringes on tribal sovereignty in the first place. A mere 

allegation of harm to tribal sovereignty is not enough by itself to justify 

a preliminary injunction.10 See Cayuga Indian Nation of N.Y. v. Vill. of 

Union Springs, 293 F. Supp. 2d 183, 196 (N.D.N.Y. 2003) (rejecting the 

                                      

10 Plaintiffs cite Seneca Nation of Indians v. Paterson, No. 10-CV-
687A, 2010 WL 4027795 (W.D.N.Y. Oct. 14, 2010), for the proposition 
that irreparable harm can be presumed in such cases (see Br. at 12), but 
the stay in that case was vacated by this Court in a consolidated 
decision on appeal, although this Court did not address the irreparable 
harm issue in so doing, see Oneida Nation, 645 F.3d at 176. 
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claim that irreparable harm always occurs when an infringement on 

tribal sovereignty is alleged, and denying a preliminary injunction).  

Finally, contrary to Plaintiffs’ assertions, the district court did not 

hold that the Plaintiff Lenders have demonstrated irreparable harm. 

Instead, the district court made the more modest finding that Plaintiffs 

had shown some injury traceable to the Department’s conduct, and that 

this showing was sufficient to give them Article III standing to bring 

this suit. (A. 273–275.) But injury sufficient to sustain standing is not 

the same as injury sufficient to sustain a preliminary injunction. 

Plaintiffs here have not made the heightened showing of injury needed 

to secure preliminary relief. 

B. The Public Interest and Balance 
of Equities Favor the Department. 

The public interest weighs strongly in favor of the Department. 

New York has a strong interest in enforcing its duly enacted laws; “[a]ny 

time a State is enjoined by a court from effectuating statutes enacted by 

representatives of its people, it suffers a form of irreparable injury.” 

Maryland v. King, 133 S. Ct. 1, 3 (2012) (Roberts, C.J., in chambers) 

(quotation marks omitted); see also Rell v. Rumsfeld, 423 F.3d 164, 165 
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(2d Cir. 2005) (per curiam) (granting the Secretary of Defense’s motion 

to stay enforcement of a preliminary injunction that would have 

prohibited the Secretary from transmitting to the President a report 

required by federal law).  

The public interest weighs especially strongly in the Department’s 

favor here because consumer protection laws are at issue. The record 

reveals extensive complaints from New York consumers about the 

harms caused by the payday lending practices of the three Plaintiff 

Lenders in particular. (A. 145.) New York has a compelling interest in 

preventing these harms to its residents by ensuring that online payday 

lenders comply with New York laws. By contrast, Plaintiffs have not 

even attempted to explain how the public interest would be served by a 

preliminary injunction that permitted the Plaintiff Lenders to violate 

New York’s usury laws. 

The balance of the equities also weighs in favor of the 

Department. In addition to the harm inherent in the ongoing inability 

to secure compliance with its own laws and protect New York 

consumers, the remarkably-broad proposed injunction would prohibit 

actions the Department might take as it works with financial 
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institutions and other intermediaries to prevent online payday lending 

to New Yorkers. See Order to Show Cause at 2, Aug. 23, 2013, ECF No. 

2. And, contrary to Plaintiffs’ assertion, the payday lending area has 

been one of continued regulatory and enforcement focus for the State for 

many years. See supra, at 8–9. By contrast, the hardship that would 

befall the Plaintiff Lenders in the absence of a preliminary injunction is 

entirely pecuniary, and unsupported by the record. See Appellants’ Br. 

at 29. Any such hardship is easily outweighed by the hardships that 

would befall the Department and New York consumers if a preliminary 

injunction were entered.  

* * * 

This is a straightforward case. New York’s usury laws and the 

Department’s compliance efforts are concerned entirely with protecting 

New York consumers from the harmful effects of usurious lending by all 

unlicensed lenders, and the Department did nothing to interfere 

directly with any tribal activity on Plaintiffs’ reservations. The district 

court thus did not abuse its discretion when it denied Plaintiffs’ request 

for extraordinary relief that would have put an immediate halt to the 

Department’s regulatory efforts. This Court should affirm. 
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CONCLUSION 

The district court’s judgment should be affirmed. 

Dated: New York, NY 
 November 6, 2013 
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