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12(B)(1) and 12(B)(6) 

 

 

ORAL ARGUMENT REQUESTED 

 

 

 

Civil No. 2:13-CV-00123 

Honorable Dustin B. Pead 

 

 

Defendants Ute Indian Tribe of the Uintah and Ouray Reservation, a federally-chartered 

corporation (“the Tribal Section 17 Corporation”); Ute Indian Tribe of the Uintah and Ouray 

Reservation, a federally recognized Indian tribe (the “Tribe”); the Uintah and Ouray Tribal 

Business Committee (the “Business Committee”), and Ute Energy Holdings, LLC, a Delaware 
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LLC (“Ute Holdings”) (together, the “Tribal Defendants”) file this motion to dismiss the claims 

brought against them by Plaintiff Lynn Becker (“Becker”).  To date, Becker has served only Ute 

Holdings with pleadings in the case, and the Tribe, the Tribal Section 17 Corporation, and the 

Business Committee do not admit or waive service by including themselves in this motion. The 

Tribal Defendants seek dismissal of the claims against them under Federal Rule of Civil 

Procedure 12(b)(1) for lack of subject-matter jurisdiction and under Federal Rule of Civil 

Procedure 12(b)(6). 

SUMMARY OF THE TRIBAL DEFENDANTS’ MOTION 

Federal courts are courts of limited jurisdiction.  Kokkonen v. Guardian Life Ins. Co. of 

America, 511 U.S. 375 (1994).  Federal judicial power is extended only to “Cases” or 

“Controversies” with the meaning of Art. III, § 2 of the U.S. Constitution, and then only if 

properly authorized by Congress.  Hertz Corp. v. Friend, 559 U.S. 77, 130 S.Ct. 1181, 1187-88 

(2010).  The party bringing suit in federal court has the burden of establishing the existence of 

federal jurisdiction.  Kokkonen, 511 U.S. 375.  

STATEMENT OF FACTS 

The written agreement on which the Plaintiff bases his claims was between the Tribe and 

Lynn Becker.  See Agreement, Exhibit A attached hereto. (Hereinafter referred to as “agreement” 

or “contract”). Defendants the Tribal Section 17 Corporation, the Business Committee and Ute 

Holdings are not parties to the written agreement.  The agreement engaged Lynn Becker’s 

services as an Independent Consultant to implement restructuring of the Tribe’s Energy and 

Minerals Department.  As described more fully below, the agreement did not waive the Tribe’s 

sovereign immunity.   
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STANDARD OF REVIEW 

I. Rule 12(b)(1) Standard of Review 

A. Factual Standard of Review  

In Holt v. United States, the Tenth Circuit categorized Rule 12(b)(1) motions into one of 

two categories: either a “facial attack on the complaint’s allegations as to subject matter 

jurisdiction” or “a party may go beyond allegations contained in the complaints and challenge 

the facts upon which subject matter depends.”  Holt v. United States, 46 F.3d 1000, 1002-1003 

(10th Cir. 1995).  Thus, when the defense of tribal sovereign immunity is asserted, a court “may 

rely on evidence outside the pleadings in resolving the issue of tribal sovereign immunity 

without converting the motion to one for summary judgment.”  Native American Distrib. v. 

Seneca-Cayuga Tobacco, Co., 491 F. Supp. 2d 1056 (N.D. Okla. 2007).   

In Native American Distributing, the district court applied Holt and concluded that if the 

parties look to materials outside of the pleadings when litigating tribal sovereignty, the motion to 

dismiss is considered a factual attack, meaning that “a district court may not presume the 

truthfulness of the complaint’s factual allegations.”  Holt, 46 F.3d at 1003.  “Instead, a court has 

wide discretion to allow affidavits, other documents, and a limited evidentiary hearing to resolve 

disputed jurisdictional facts under Rules 12(b)(1).”  Native American Distributing, 491 F. Supp. 

2d at 1061 (citing Holt, 46 F.3d at 1003 (internal citations omitted)).  “In such instances, a 

court’s reference to evidence outside the pleadings does not convert the motion to a Rule 56 

motion.”  Id. 
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B. Facial Standard of Review. 

In contrast to a factual challenge, a facial challenge to subject-matter jurisdiction simply 

looks to the four corners of the complaint in determining whether the plaintiff’s allegations are 

sufficient, if taken as true.  See Paper, Allied-Industrial, Chem. & Energy Workers Int’l Union v. 

Continental Carbon Co., 428 F.3d 1285, 1292 (10th Cir. 2005).  In this case the Tribal LLC 

Defendants challenge both the existence of subject-matter jurisdiction (i.e., a factual challenge), 

and the sufficiency of the pleading of subject-matter jurisdiction (i.e., a facial or technical 

challenge). 

II. Rule 12(b)(6) Standard of Review 

In evaluating a motion to dismiss a claim for failure to state a claim upon which relief can 

be granted under Federal Rule of Civil Procedure 12(b)(6), the court “must accept all the well-

pleaded allegations of the complaint as true and must construe them in the light most favorable to 

the plaintiff.” David v. City & County of Denver, 101 F.3d 1344, 1352 (10th Cir. 1996). 

Although all reasonable inferences must be drawn in the non-moving party's favor, a complaint 

will only survive a motion to dismiss if it contains “enough facts to state a claim to relief that is 

plausible on its face.” Ridge at Red Hawk, LLC v. Schneider, 493 F.3d 1174, 1177 (10th Cir. 

2007) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 554, 570 (2007)). “A claim has facial 

plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 

662, 678 (2009). 
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ARGUMENT 

I. This Case Lacks Subject Matter Jurisdiction and Should Be Dismissed. 

 First and foremost, this case should be dismissed for facial lack of subject matter 

jurisdiction because there is no federal question jurisdiction for breach of contract claims under 

Counts 1 and 2 of Plaintiff’s complaint, or for Count 3, which appears to be an equitable claim 

seeking a court-ordered accounting.  There is factually no subject matter jurisdiction because 

there has been no waiver of the Tribe’s sovereign immunity.  The complaint also fails under Rule 

12(b)(6), as it contains only “‘naked assertion[s]’ devoid of ‘further factual enhancement.’”  

Ashcroft, 554 U.S. at 557. 

A. Facial Attack: The Plaintiff Fails to Sufficiently Plead a Proper Basis for Federal 

Subject-Matter Jurisdiction. 

 

A complaint must be dismissed under Rule 12(b)(1) if, considering the factual allegations 

in the light most favorable to the plaintiff, the action: (1) does not arise  under the Constitution, 

laws, or treaties of the United States, or does not fall within one of the other enumerated 

categories of Article III, Section 2, of the Constitution; (2) is not a case or controversy within the 

meaning of the Constitution; or (3) is not one described by a jurisdictional statute.  Baker v. 

Carr, 369 U.S. 186, 198 (1962); D.G. Rung Indus. v. Tinnerman, 626 F. Supp. 1062, 1063 (W.D. 

Wash. 1986); see 28 U.S.C. §§ 1331 (federal question jurisdiction) and 1346 (United States as a 

defendant).  When considering a motion to dismiss pursuant to Rule 12(b)(1), the court must 

accept well-pleaded factual allegations as true and must construe them in the light most favorable 

to the non-moving party.  See Teigen v. Renfrow, 511 F.3d 1072, 1078 (10th Cir. 2007).  A 

federal court is presumed to lack subject-matter jurisdiction until the plaintiff establishes 

otherwise.  Kokkonen, 511 U.S. 375; Stock West, Inc. v. Confederated Tribes, 873 F.2d 1221, 
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1225 (9th Cir. 1989).  Therefore, the plaintiff bears the burden of proving the existence of 

subject-matter jurisdiction.  Here, the Plaintiff has not met his burden and has not provided any 

evidence to support a finding of subject-matter jurisdiction. 

1. There Is No Federal Question Jurisdiction. 

a. Contract Disputes Do Not Present a Question of Federal Law. 

 

Article III, Section 2 of the U.S. Constitution limits federal court jurisdiction to cases 

“arising under” the Constitution and laws of the United States.  Federal question jurisdiction only 

exists if federal law is a direct element in the plaintiff’s claim; it is not enough for federal law to 

be implicated indirectly or peripherally.  Vaden v. Discover Bank, 129 S. Ct. 1262, 1267 (2009) 

(quoting Louisville & Nashville R. Co. v. Mottley, 211 U.S. 149, 152 (1908)). A "suit arises 

under the law that creates the cause of action," American Well Works v. Layne, 241 U.S. 257 

(1916), and therefore, only suits based on federal law, not state law suits likely to provoke a 

federal law defense, create federal question jurisdiction, Louisville & Nashville R. Co., 211 U.S. 

at 149.     

Becker’s complaint alleges: 

This Court has jurisdiction over the subject matter of this action under 28 U.S.C. § 1331 

because this action raises substantial issues of federal law, including the following: that 

the Agreement did not require approval by the United States Secretary of the Interior 

under 25 U.S.C. § 81; that the Agreement is a valid Mineral Agreement within the 

meaning the Indian Mineral Development Act of 1982, 25 U.S.C. §§ 2101-2018; that the 

Agreement was effective without approval by the United States Secretary of the Interior 

under 25 U.S.C. § 2013; that each defendant properly waived whatever sovereign 

immunity, if any, each defendant may otherwise have had in the absence of the waiver; 

that each defendant validly agreed under federal law that all disputes arising under or 

relating to the Agreement shall be resolved in the United States District Court for the 

District of Utah; that the submission by each defendant to the jurisdiction of this Court 

was effective; that the waiver of the applicability of Tribal Law and of the jurisdiction of 

the Tribal Court that otherwise might have applied in the absence of the waiver was 

effective under federal law; that the consent to service of process for this action was 
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effective under federal law; and that the waiver of any duty or right of the exhaustion of 

Tribal remedies that otherwise might have applied was effective under federal law.  

 

Am. Compl. ¶8. 

 

Becker does not, and cannot, allege that his breach of contract claim presents a question 

of federal law.  Since Becker’s complaint does not raise a federal question, it makes state law 

claims and points to possible federal defenses.  As it is well-settled that federal jurisdiction 

cannot lie based on alleged possible defenses, there is no federal question jurisdiction over 

Becker’s claims.    

Finally, Becker’s third cause of action, labeled “accounting”, is incomprehensible. It 

provides no statutory or common law basis for the relief sought.  Assuming that Becker seeks 

equitable relief in the form of an accounting, this claim also fails to allege the existence of a 

federal question, for the reasons set forth above. 

b. Forum Selection Does Not Confer Subject Matter Jurisdiction. 

Subject matter jurisdiction does not arise even if Defendants “validly agreed under 

federal law that all disputes arising under or relating to the Agreement shall be resolved in the 

United States District Court for the District of Utah; that the submission by each defendant to the 

jurisdiction of this Court was effective”.  Am. Compl. ¶ 8. Lack of subject matter jurisdiction is 

an unwaivable defense, and parties cannot invoke federal court jurisdiction by contract. 

Securities & Exch. Comm'n v. Blazon Corp., 609 F.2d 960, 965 (9th Cir. 1979).  Thus, regardless 

of whether the parties attempted to choose this forum, Article III requirements must still be met 

for this Court to exercise jurisdiction. 
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c. Whether Federal Approval May Have Been Required Does Not Raise 

Federal Questions. 

 

The complaint purports to assert federal question jurisdiction based upon whether agency 

approval was required under 25 U.S.C. § 81 or 25 U.S.C. § 2013.  Am. Compl. ¶8.  Contract 

disputes do not raise federal questions even if the contract in question requires the approval of a 

federal agency.  Niagara Mohawk Power Corp. v. Towanda Band of Seneca Indians, 94 F.3d 747 

(2d Cir. 1996) (“[A] suit on an agreement between private parties does not raise a federal 

question merely because the agreement was authorized by federal law or some federal agency 

has approved the agreement”); see also Construction, Inc. v. Oglala Sioux Hous. Auth., 797 F.2d 

668, 672 (8th Cir. 1986); see generally Charles Alan Wright & Arthur R. Miller, Federal Practice 

and Procedure § 3562 at 36 (2d ed.1984).  Notwithstanding the fact that the issue is a possible 

defense, and not the source of a federal claim, even if a question exists as to whether the 

Secretary of the Interior had to approve the Becker agreement, it would not create federal 

question jurisdiction. Therefore, the federal agency issue is not enough to invoke subject matter 

jurisdiction. 

Finally, “the fact that an Indian Tribe [is] a party to an action [is] insufficient to establish 

federal court jurisdiction.” Charles Alan Wright & Arthur R. Miller, Federal Practice and 

Procedure § 3579 at 225 (2d ed.1984).  Because there is no federal question jurisdiction under 28 

U.S.C. § 1331, the Court must dismiss the complaint.   

B. Factual Attack:  Subject-Matter Jurisdiction Does Not Exist Because Sovereign 

Immunity Bars the Plaintiff’s Complaint. 

 

As a matter of law, Indian tribes and their governing bodies are not subject to suit unless 

a tribe has waived its sovereign immunity or Congress has expressly authorizes the action.  
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Kiowa Tribe of Oklahoma v. Manufacturing Techs., Inc., 523 U.S. 751, 754 (1988).  The issue of 

sovereign immunity is jurisdictional.  Ramey Constr. Co., Inc. v. The Apache Tribe of the 

Mescalero Reservation, 673 F.2d 315, 318 (10th Cir. 1982).  Indian tribes “enjoy immunity from 

suits on contracts, whether those contracts involve governmental or commercial activities and 

whether they were made on or off a reservation.” Id.  Tribal immunity applies to suits for 

damages as well as those for declaratory and injunctive relief.  E.g., Imperial Granite Co. v. Pala 

Band of Mission Indians, 940 F.2d 1269 (9th Cir. 1991).  While Tribes can waive sovereign 

immunity, a court cannot find waivers of tribal immunity by inference or implication.  Instead, to 

be enforceable a Tribe’s waiver of immunity must be clear, explicit and unambiguous.”  C & L 

Enters., Inc. v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 532 U.S. 411 (2001); see 

also Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978).  In determining the issue of 

waiver, a court cannot consider perceived inequities under the facts of the particular case.  See 

Ute Dist. Corp. v. Ute Indian Tribe, 149 F.3d 1260, 1267 (10th Cir. 1998).   

1. The Court Must Decide Tribal Sovereign Immunity by Reference to Ute Tribal 

Law. 

 

“Tribal immunity is a matter of federal law and is not subject to diminution by the 

States.”  Kiowa Tribe v. Manufacturing Techs. Inc., 523 U.S. 751, 756 (1998).  As such, “state 

law has no bearing on who has the authority to waive the Tribe’s sovereign Immunity.”  The 

Stillaguamish Tribe of Indians v. Pilchuck Group II, L.L.C., 2011 WL 4001088, at *6, Case No. 

C10-995RAJ at p. 10 ¶ 17 (W. D. Wash. 2011).  However, as discussed in Pilchuck, this Court is 

required to apply Ute Tribal law in determining whether there has been a waiver of sovereign 

immunity.  The court in Pilchuck noted that federal courts have readily deferred to tribal law, at 

least where tribal law provides explicit rules regarding sovereign immunity waivers, citing to 
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Memphis Biofuels, LLC v. Chickasaw Indian Indus., Inc., 585 F.3d 917 (6th Cir. 2009), and 

Sanderline v. Seminole Tribe, 243 F.3d 1282, 1288 (11th Cir. 2001).  Pilchuck concluded that 

“where tribal law includes specific provisions governing immunity waivers, federal courts 

respect those provisions.”  Pilchuck, at p. 11 ¶¶ 9-10.  Unlike the tribe in Pilchuck, the Ute Tribe 

has a Law and Order Code that clearly delineates the procedure by which the Tribe’s immunity is 

waived.  Therefore, this Court should refer to Ute tribal law in determining whether there has 

been a waiver of the Tribe’s sovereign immunity. 

2.  The Ute Tribal Business Committee Must Clearly and Unequivocally   Waive      

Tribal Sovereign Immunity. 

 

The Ute Tribe’s Law and Order Code explicitly describes the specific process that must 

be followed in order to effectuate a waiver of the Tribe’s sovereign immunity.  Section 1-8-5 

provides: 

[e]xcept as required by federal law, or the Constitution and bylaws of Ute Indian 

Tribe, or as specifically waived by a resolution or ordinance of the Business 

Committee specifically referring to such, the Ute Indian Tribe shall be immune 

from suit in any civil action, and its officers and employees immune from suit for 

any liability arising from the performance of their official duties.  

 

See Exhibit B, Toole v. Ute Water Settlement Accounting Services, LLC, Case No. CV-09-061, p. 

7 (Ute Indian Tribal Court 2010) (citing U.L.O.C. § 1-8-5).  Therefore, under Tribal law, only 

the Ute Tribal Business Committee may waive immunity by passing a resolution or ordinance 

that specifically refers to the express waiver.  No resolution or ordinance waiving sovereign 

immunity exists for the contract between Becker and the Tribe.  The Amended Complaint only 

describes a limited waiver of sovereign immunity in the contract, but does not, and cannot allege 

a separate resolution or ordinance that makes the waiver effective under Tribal law.   

Case 2:13-cv-00123-DB   Document 7   Filed 03/25/13   Page 10 of 20



11 

 

The Tribe’s Business Committee approved Lynn Becker’s contract in Resolution No. 05-

147 on April 27, 2005. Pursuant to Section 1-8-5 of the Law and Order Code, sovereign 

immunity may be waived by federal law, the Constitution and Bylaws of the Tribe, or 

specifically waived by a resolution of the Business Committee. Otherwise, the Tribe “shall be 

immune from suit in any civil action.” Law and Order Code § 1-8-5. Although the Agreement 

included a limited waiver of sovereign immunity, the sole manner in which the Tribe can waive 

its immunity is clear – it must be done by a separate resolution or ordinance. Although the Tribe 

entered into the Agreement on the same date that it passed Resolution No. 05-147, the resolution 

does not include a waiver of sovereign immunity. Furthermore, Congress has not abrogated the 

immunity of the Tribe in this manner. Finally, the “sue or be sued” clause in the Corporate 

Charter is inapplicable here because it is limited to actions of the Tribal Corporation and not to 

actions of the Tribe. Therefore, the Tribe has sovereign immunity from suit in federal, state, and 

tribal court.  

The waiver in Becker’s agreement was never separately authorized by the Tribe’s 

Business Committee as required under Tribal law.    No resolutions or meeting minutes show 

approval of the waiver provision specifically. Plaintiff’s complaint fails to contain any 

allegations or exhibits establishing a waiver of sovereign immunity.  Therefore, Plaintiff has 

failed to meet its burden of showing a valid waiver of tribal sovereign immunity.  See, e.g., 

Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375 (1994); Stock West, Inc. v. 

Confederated Tribes, 873 F.2d 1221, 1225 (9th Cir. 1989).   

Further, any conditions precedent to a waiver of immunity must be complied with 

pursuant to tribal laws to be effective.  See Sanderline v. Seminole Tribe, 243 F.3d 1282, 1288 
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(11th Cir. 2001) (sovereign immunity can only be waived in compliance with tribal law and to 

hold otherwise would “be directly contrary” to Supreme Court precedent); Wagner v. Director, 

Federal Emergency Management Agency, 847 F.2d 515, 518 (9th Cir. 1988).   

The limited waiver of sovereign immunity found in the Agreement between the Tribe and 

Lynn Becker contains a condition precedent: 

The Tribe’s limited waiver of sovereign immunity shall be further evidenced by a 

Tribal Resolution delivered at the time of execution of this Agreement in 

accordance with Tribal Laws, that expressly authorizes the foregoing submission 

to jurisdiction of the courts so designated and the execution of this agreement. 

 

Agreement, Art. 23, p. 9 (emphasis added). 

 

The reasons for requiring a condition precedent like this are two-fold:  First, it insures, and 

indeed mandates, adherence to the Ute Tribe’s tribal law which requires an ordinance or 

resolution of the Tribe’s Business Committee in order to waive sovereign immunity.  Secondly, 

the condition precedent operates to insure against an inadvertent waiver of sovereign immunity 

through the simple act of approving a contract.  Here, the condition precedent has not been 

satisfied, and Becker has failed to meet his burden of proving an express, unequivocal waiver of 

sovereign immunity.  See Kokkonen, 511 U.S. 375 (1994).  

a. Ute Holdings Is Immune from Suit. 

It is well settled that a Tribe’s sovereign immunity extends to commercial activities 

undertaken by the Tribe. Kiowa Tribe of Oklahoma v. Manufacturing Techs., Inc., 532 U.S. 751 

(1998).  “Tribal immunity extends to subdivisions of a tribe, and even bars suits arising from a 

tribe’s commercial activities.” Native American Distrib. v. Seneca-Cayuga Tobacco Co., 546 

F.3d 1288, 1291 (10th Cir. 2008) (“Native American Distributing II”) (citing Kiowa Tribe of 

Oklahoma v. Manufacturing Techs., Inc., 532 U.S. 751, 759 (1998)).  In analogizing tribal 
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immunity to federal sovereign immunity, the Tenth Circuit noted that “officers of the United 

States possess no power through their actions to waive an immunity of the United States or to 

confer jurisdiction on a court in the absence of an express waiver of immunity.”  Native 

American Distributing II, 546 F.3d at 1295.   

Ute Holdings meets the threshold for extension of tribal sovereign immunity described in 

Breakthrough Mgmt. Group, Inc. v. Chukchansi Gold Casino & Resort, 629 F.3d 1173, 1187-88 

(10th Cir. 2010).  Ute Holdings, like the commercial entities in Breakthrough Management 

Group, is an economic entity created under the Tribe’s constitution and for the financial benefit 

of the Tribe; it is a “wholly owned” entity and tribal members comprise the entity board; the 

Tribe intended for the Ute Holdings to have sovereign immunity; Ute Holdings is obligated to 

pay the Tribe; and Ute Holdings promotes the Tribe’s self-determination through the generation 

of revenues and the funding of diversified economic development.  Id. at 1190-1195.  

b. The Business Committee Is Immune From Suit. 

Similarly, the Business Committee is cloaked in the Tribe’s sovereign immunity.  In 

Kenai Oil & Gas, Inc. v. Department of Interior, this Court held that “claims against the 

members of the Business Committee which are essentially against the tribe itself. . . are thus 

barred from this court's jurisdiction by the tribe's sovereign immunity.” Kenai Oil & Gas, Inc. v. 

Department of Interior, 522 F. Supp. 521, 531 (D. Utah 1981). Further, in this case, “[T]ribal 

immunity may not be evaded by suing tribal officers, as plaintiffs have done in this suit.” Id. 

(citing Seneca Constitutional Rights Organization v. George, 348 F. Supp. 48, 50 

(W.D.N.Y.1972)); Barnes v. United States, 205 F. Supp. 97, 100-01 (D. Mont.1962).  In Fletcher 
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v. United States, the Tenth Circuit cloaked the Tribe’s governing officials in the Tribe’s 

sovereign immunity, stating: 

This principle has been applied to protect state and federal officials sued in their 

official capacity. See, e.g., Hafer v. Melo, 502 U.S. 21 ... (1991) (state); Larson v. 

Domestic and Foreign Commerce Corp., 337 U.S. 682, 689-90 ... (1949) 

(federal). Because there is no reason to treat tribal immunity differently from state 

or federal immunity in this sense, tribal immunity protects tribal officials against 

claims in their official capacity. See Merrion v. Jicarilla Apache Tribe, 455 U.S. 

130, 148 ... (1982) (employing same rules for waiver of tribal immunity as are 

employed for waiver of state and federal immunity because no principled reason 

required different treatment).  

 

Fletcher v. United States, 116 F.3d 1315, 1324 (10th Cir. 1997). 

Here, the Business Committee, a nonparty to the agreement, was acting only in its official 

capacity, and therefore, is immune from suit.  

c. The Section 17 Corporation Is Immune from Suit. 

Section 17 of the Indian Reorganization Act (“IRA”), 25 U.S.C. § 477, authorizes tribes 

to incorporate pursuant to a corporate charter in order to operate as a business entity. 

Corporations formed under Section 17 enjoy sovereign immunity, but may waive such 

protection. Parker Drilling Co. v. Metlakatla Indian Cmty., 451 F. Supp. 1127, 1131 (D. Alaska 

1978). While the Tribe had previously adopted a Constitution and By-laws pursuant to section 16 

of the IRA, 25 U.S.C. § 476, the Ute Indian Tribe was chartered as a federal corporation in 1938, 

pursuant to Section 17 of the IRA. 

Permitting an Indian tribe to incorporate under Section 17 does not in itself waive that 

tribe’s sovereign immunity. American Vantage Cos., Inc. v. Table Mountain Rancheria, 292 F.3d 

1091, 1099 (9th Cir. 2002). To determine whether a Section 17 corporate charter waives 
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sovereign immunity, the charter itself must be examined. The Tribe's corporate charter provides, 

in relevant part: 

5. The Tribe, subject to any restrictions contained in the Constitution and laws of 

the United States, or in the Constitution and By-laws of the Tribe, shall have the 

following corporate powers, in addition to all powers already conferred or 

guaranteed by the tribal constitution and by-laws: 

... 

 

(I) To sue and to be sued in courts of competent jurisdiction within the United 

States; but the grant or exercise of such power to sue and be sued shall not be 

deemed a consent by the said Tribe or by the United States to the levy of any 

judgment, lien, or attachment upon the property of the Tribe other than income or 

chattels specially pledged or assigned. 

 

Thus, the Section 17 Corporation may sue and be sued “subject to any restrictions contained in 

the Constitution and By-laws of the Tribe.” The Tribe’s Law and Order Code states that the 

sovereign immunity may only be waived by means of a Resolution that specifically references 

the waiver of sovereign immunity in the Resolution itself.    Here, the Resolution passed by the 

Business Committee did not include such a reference and is therefore did not waive sovereign 

immunity.   

Further, the “sue and be sued” language found in the corporate charter is limited to the 

federally chartered corporation and does not extend to the Tribe itself. “Although courts have 

held that a ‘sue and be sued’ clause in a tribe’s corporate charter may constitute a waiver of 

immunity of the tribal corporation, this waiver is limited to actions involving the corporate 

activities of the tribe and does not extend to actions of the tribe in its capacity as a political 

governing body.” Ute Distrib. Corp. v. Ute Indian Tribe, 149 F.3d 1260, 1268 (10th Cir. 1998); 

see also Ramey Constr. Co., 673 F.2d at 320 (holding that the presence of “sue and be sued” 

provision in corporate charter does not affect immunity of tribe as a constitutional entity); 
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Rosebud Sioux Tribe v. Val-U Constr. Co., 50 F.3d 560, 563 (8th Cir. 1995) (holding “sue and be 

sued” clause in tribe’s corporate charter does not operate as a general waiver of the tribe’s 

immunity from suit); Seneca-Cayuga Tribe v. Oklahoma, 874 F.2d 709, 715 n.9 (10th Cir. 1989) 

(explaining that the corporate charters authorized by the Indian Reorganization Act “usually 

include a ‘sue and be sued’ clause to enable the tribes to engage in commercial activity as 

corporations without losing their sovereign immunity as tribes”).  

In Ute Distribution. Corp., the Tenth Circuit recognized that whether a “sue and be sued” 

clause found in a corporate charter serves as a waiver of sovereign immunity depends on whether 

“the Ute Tribe as a constitutional organization or the Ute Tribe as federal corporation is the 

proper defendant here.” Ute Distrib. Corp., 149 F.3d at 1269 (citing Ute Distrib. Corp. v. 

Secretary of Interior, 934 F. Supp. 1302, 1310 (D. Utah 1996)). Here, the Ute Tribe as a 

constitutional organization would be the proper defendant because it entered into the contract 

with Lynn Becker that is the subject of this suit. The federally chartered corporation was not a 

party to the Agreement. Therefore, the Ute Indian Tribe’s federally chartered corporation could 

not be a party to this action because not only was it not a party to this contract, it is an essentially 

defunct arm of the Tribe. In addition, the Tribe’s Section 17 Charter cannot be relied upon as a 

waiver of the Tribe’s sovereign immunity.  

II. Becker’s Complaint Should Be Dismissed for Failure to State a Claim upon Which 

Relief Can Be Granted Under Rule 12(B)(6). 

A Rule 12(b)(6) motion turns on whether the plaintiff’s complaint alone is legally 

sufficient to state a claim for which relief may be granted.”
 
Miller v. Glanz, 948 F.2d 1562, 1565 

(10th Cir. 1991). To pass muster, a plaintiff must provide “enough facts to state a claim to relief 

that is plausible on its face,” Twombly, 550 U.S. at 547, which requires “more than an 
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unadorned, the-defendant-unlawfully harmed-me accusation.” Ashcroft, 556 U.S. at 678.  Under 

this standard, a claim need not be probable, but there must be facts showing more than a "sheer 

possibility" of wrongdoing.  Id. 

In Plaintiff’s first cause of action, he claims that the Tribal Defendants “breached the 

Agreement in 2007 by failing to make payments required by the Agreement.” Becker offers no 

facts whatsoever to support his claim that payments were warranted under the agreement.  The 

Complaint fails to describe any facts as to how the Tribe breached the agreement and whether the 

Tribe is actually liable for damages under the agreement. “A pleading that offers ‘labels and 

conclusions’ or ‘a formulaic recitation of the elements of a cause of action will not do.’ Nor does 

a complaint suffice if it tenders ‘naked assertion[s]’ devoid of ‘further factual enhancement.’”  

Id.
 
(quoting Twombly, 550 U.S. at 557). Becker’s fails to state a claim for breach of contract, 

instead stating rote bare allegations and conclusions.  

Becker’s second cause of action alleges that Defendants breached the covenant of good 

faith and fair dealing by failing to “pay the amounts promised and by refusing to provide Becker 

the information necessary to determine the precise amount owed as Contractor’s Interest” Am. 

Compl. ¶29.  The tenet that a court must accept a complaint’s allegations as true is inapplicable 

to threadbare recitals of a cause of action’s elements, supported by mere conclusory statements. 

Ashcroft, 556 U.S at 678, quoting Twombly, 550 U.S. at 555. Becker provides no facts to support 

his conclusory allegations, and this claim must also be dismissed.  

Finally, Becker’s third cause of action, labeled “accounting” is incomprehensible. It 

provides no statutory or common law basis for the relief sought.  Assuming that Becker seeks 

equitable relief in the form of an accounting, this claim also fails to state a claim upon which 
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relief can be granted because the request is premised upon the conclusory allegations discussed 

above. 

CONCLUSION 

Based on the facts and legal authorities cited herein, Plaintiff has failed to meet his 

burden for subject matter jurisdiction. There is no federal question under 28 U.S.C. § 1331, and 

the tribe has sovereign immunity.  Further, Plaintiff’s complaint fails to state a claim under 

which relief can be granted, and must therefore be dismissed under Rule 12(b)(6). 

WHEREFORE, Defendants respectfully request that this honorable Court dismiss the 

claims against them with prejudice under Rules 12(b)(1) and 12(b)(6). 

Dated this 25th day of March, 2013. 

 

/s/ J. Preston Stieff   

J. Preston Stieff, USB #4764 

J. PRESTON STIEFF LAW OFFICES 

136 East South Temple, Suite 2400 

Salt Lake City, UT  84111-2221 

Telephone:  (801) 366-6002 

Facsimile:  (801) 366-6007 

Email: jpslaw@qwestoffice.net 

 

Attorney for Defendants Ute Indian Tribe of the 

Uintah and Ouray Reservation, Ute Indian Tribe of 

the Uintah and Ouray Reservation, the Uintah and 

Ouray Tribal Business Committee, and Ute Energy 

Holdings, LLC 
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LIST OF EXHIBITS 

 

 

 

Exhibit A Lynn D. Becker Agreement dated April 27, 2005 

 

Exhibit B Toole v. Ute Water Settlement Accounting Services, LLC, 

  Case No. CV-09-061 (Ute Indian Tribal Court 2010) 

Case 2:13-cv-00123-DB   Document 7   Filed 03/25/13   Page 19 of 20



20 

 

CERTIFICATE OF SERVICE 

I hereby certify that on the 25
th

 day of March, 2013, I electronically filed the foregoing 

Motion and Memorandum in Support of Motion to Dismiss the Complaint Under Fed. R. 

12(B)(1) and Fed R. 12(B)(6)  with the U.S. District Court for the District of Utah.  Notice will 

automatically be electronically mailed to the following individual(s) who are registered with the 

U.S. District Court CM/ECF System: 

 

David K. Isom 

ISOM LAW FIRM PLLC 

299 South Main St. Suite 1300 

Salt Lake City, Utah 84111 

Attorney for Plaintiff 

 

 

 

/s/ J. Preston Stieff  

J. Preston Stieff 
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