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ROBERT P. MAGYAR : CIVIL ACTION
:

Plaintiff, : No. 12-CV-5906
:

v. :
:

JERRY KENNEDY, : Before the Hon. John R. Padova
and : United States District Judge
CLIFFORD PEACOCK :
and :
CLEANAN J. WATKINS :

:
Defendants. :

PLAINTIFF’S BRIEF IN OPPOSITION TO 
DEFENDANTS’ MOTION TO DISMISS

I. Background

II. Legal Standard for Motion to Dismiss Based on Sovereign Immunity
A. Facial v. Factual Challenge Under Rule 12(b)(1)
B. The Court’s Discretion in Evaluating a Factual Challenge

III. These Individual Defendants Are Not Entitled to Sovereign Immunity
A. Indian Tribes Have Immunity From Suit in Federal Court
B. In Limited Circumstances, Individual Tribe Members Are Immune
C. The Contracts at Issue
D. A Review of What Was Done to Plaintiff, By Whom, and When
E. Defendant Watkins Does Not Enjoy Immunity
F. Defendant Kennedy Does Not Enjoy Immunity
G. Defendant Peacock Does Not Enjoy Immunity

IV. Defendants’ Motion to Dismiss Due to Amount in Controversy Should Denied
A. Legal Standard Governing Diversity Jurisdiction Challenges
B. Amount in Controversy Requirement Has Been Met

V. Plaintiff’s Ad Damnum Clauses Should Remain Intact

VI. Conclusion

Case 2:12-cv-05906-JP   Document 12   Filed 01/10/13   Page 1 of 16



I. Background

Plaintiff has filed suit against three citizens of Oklahoma.  All three have held official

positions with the Delaware Nation (“Tribe”), a federally recognized Indian tribe.  Since

2009 Plaintiff has served in a consulting capacity to the Tribe as it pursues certain clean

energy business initiatives.  Plaintiff contends that in the summer of 2012 the three

Defendants acted beyond the scope of their official capacity and lawful authority, and

interfered with his consulting agreements with the Tribe.  Moreover, after Plaintiff’s initial

complaint was filed October 17, 2012, Defendant Peacock published on his Facebook page

false and disparaging material about Plaintiff.  This prompted Plaintiff to include counts for

defamation and trade libel in his amended complaint filed on November 26, 2012.   ECF No.1

7.  On December 21, 2012, Defendants moved to dismiss the amended complaint.  ECF No.

11.  In the alternative, they seek to strike the ad damnum clauses of the defamation/libel

counts.  Defendants’ endeavors should be denied.

II. Legal Standard for Motion to Dismiss Based on Sovereign Immunity

Defendants first challenge the viability of the amended complaint under Rule 12(b)(1)

of the Federal Rules of Civil Procedure.  Defs.’ Br. at ECF p. 9/19.  They contend the Court

does not have subject matter jurisdiction to preside over this dispute because Indian tribes

have sovereign immunity.  Indeed, at issue in a Rule 12(b)(1) motion is the court’s “very

power to hear the case.”  Mortensen v. First Fed. Sav. & Loan, 549 F.2d 884, 891 (3d Cir.

1977);  see also Garcia v. Akwesasne Housing Auth., 268 F.3d 76, 84 (2d Cir. 2001) (motion

  The amended complaint was filed in response to Defendants’ motion to dismiss the initial complaint.1
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to dismiss based on tribal immunity is appropriately examined under Rule 12(b)(1)). 

A. Facial v. Factual Challenge Under Rule 12(b)(1)

A motion to dismiss pursuant to Rule 12(b)(1) may be treated as either a facial or

factual challenge to the court’s subject matter jurisdiction.  Gould Elecs. Inc. v. United

States, 220 F.3d 169, 176 (3d Cir. 2000).  A “facial attack” assumes the allegations of the

complaint are true, but contends the pleadings fail to present an action within the court's

jurisdiction.  Mortensen, 549 F.2d at 891.

The other kind of Rule 12(b)(1) motion is a “factual attack,” which argues that while

the pleadings themselves facially establish jurisdiction, one or more of the factual allegations

is untrue, thereby causing the matter to fall outside the court’s jurisdiction.  Id.  Although

instantly Defendants do not specify in their brief the particular line of Rule 12(b)(1)

challenge they posit, it can be gleaned from their argument that they contest Plaintiff’s

factual assertions pertaining to jurisdiction.  They dispute Plaintiff’s contention that

Defendants were acting outside their official capacity or authority when they took action on

Plaintiff’s contracts with the Tribe.

In adjudicating a factual attack under Rule 12(b)(1), the trial court is “free to weigh

the evidence and satisfy itself as to the power to hear the case.”  Id.  As Plaintiff has asserted

jurisdiction here, he has the burden of establishing a federal court’s subject matter

jurisdiction.  Thomson v. Gaskill, 315 U.S. 442, 446, 62 S. Ct. 673 (1942).

B. The Court’s Discretion in Evaluating a Factual Challenge

For a Rule 12(b)(1) factual attack, there is no presumption of truthfulness afforded
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to the pleadings.  The district court is authorized to make factual findings and to review

documents outside of the pleadings.  Gould Electr., 220 F.3d at 176-77.  “If the defendant

contests any allegations in the pleadings, by presenting evidence, the court must permit the

plaintiff to respond with evidence supporting jurisdiction.  The court may then determine

jurisdiction by weighing the evidence presented by the parties.  However, if there is a dispute

of a material fact, the court must conduct a plenary trial on the contested facts prior to

making a jurisdictional determination.”  Id. (internal citations omitted).

III. These Individual Defendants Are Not Entitled to Sovereign Immunity

A. Indian Tribes Have Immunity From Suit in Federal Court

It is well established that Indian tribes possess the common law immunity from suit

traditionally enjoyed by sovereign powers.  See, Oklahoma Tax Comm’n v. Citizen Band

Potawatomi Indian Tribe, 498 U.S. 505, 509, 111 S. Ct. 905 (1991);  United States v. United

States Fidelity & Guar. Co., 309 U.S. 506, 512, 60 S. Ct. 653 (1940).  “As a matter of federal

law, an Indian tribe is subject to suit only where Congress has authorized the suit or the tribe

has waived immunity.”  Kiowa Tribe of Okla. v. Manufacturing Techs., Inc., 523 U.S. 751,

118 S. Ct. 1700 (1998);  Romanella v. Hayward, 933 F. Supp. 163, 167 (D. Conn. 1996),

aff’d, 114 F.3d 15 (2d Cir. 1997) (“Absent a clear and unequivocal waiver by the tribe or

congressional abrogation, the doctrine of sovereign immunity bars suits … against a tribe.”).

  B. In Limited Circumstances, Individual Tribe Members Are Immune

An individual tribe member, however, does not have sovereign immunity from suit

in federal court unless he or she is a tribal official acting in an official capacity.  Puyallup
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Tribe, Inc. v. Dep’t of Game, 433 U.S. 165, 173, 97 S. Ct. 2616 (1977);  Northern States

Power Co. v. Prairie Island Mdewakanton Sioux Indian Cmty., 991 F.2d 458, 462 (8th Cir.

1993);  Tenneco Oil Co. v. Sac & Fox Tribe of Indians, 725 F.2d 572, 574 (10th Cir. 1984); 

United States v. James, 980 F.2d 1314, 1319 (9th Cir. 1992);  In re Stringer, 252 B.R. 900,

2000 WL 912115, at *1 (Bankr. W.D. Pa. 2000).

C. The Contracts at Issue

The amended complaint explains that the work Plaintiff performed on behalf of the

Tribe arose from two contracts for his services.  Amd. Compl. ¶¶ 6-11.  The first contract

involved Plaintiff’s work on behalf of one of the Tribe’s businesses, Unami Solar LLC

(“Unami”).  This consultancy began in September 2009, and was paying $7,750 monthly as

of June 2012 when the payments were simply stopped.  See Unami Agmt. (Amd. Compl. at

Ex. 1);  see also Pl.’s Decl. (attached hereto as Ex. 1) (monthly consulting fee had been

raised from $7,000 initially to $7,750 by June 2012). 

In addition to the Unami  agreement, beginning in April 2012 Plaintiff was hired for

another Tribal business venture.  Amd. Compl. ¶¶ 6-11.  This business is Lenape Lighting

and Manufacturing, LLC (“Lenape”).  Plaintiff and the Tribe entered into an employment

agreement wherein he served as Lenape’s interim CEO.  See Lenape Agmt. (Amd. Compl.

at Ex. 2).  As interim CEO Plaintiff was due to be paid a salary of $3,500 monthly, plus

fringe benefits (including health and dental insurance), and contingent bonuses.

D. A Review of What Was Done to Plaintiff, By Whom, and When

Plaintiff contends his two contracts with the Tribe were interfered with beginning in
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June 2012 when he stopped receiving, or was refused, the agreed-to consulting fees.  He

contends it was the three Defendants who interfered with the two contracts and stopped the

Tribe from paying him the owed consulting fees.  Amd. Compl. ¶¶ 13-14.  Plaintiff further

asserts that on August 3, 2012 he was told by Defendant Kennedy that his consulting

agreements with the Tribe were purportedly terminated.  Id.  Defendants do not appear to

dispute taking action to terminate Plaintiff’s engagements, but assert they were authorized

to do so.  In their motion to dismiss, they attach a purported official resolution of the Tribe

dated August 15, 2012 - two months after the interference began - wherein the Tribe

purports to have officially terminated the agreements with Plaintiff.  See Defs.’ Br. at Ex. A

(Watkins Decl.).  Finally, Plaintiff contends - and Defendants do not dispute - that Defendant

Peacock published the disparaging comments on his Facebook page beginning in November

2012.   See Amd. Compl. ¶ 21, Exs. 4, 5;  Defs.’ Br. at Peacock Decl. ¶ 5.2

 E. Defendant Watkins Does Not Enjoy Immunity

Initially, Defendant Watkins contends that he is or was “Acting President” of the

Tribe at the time actions against Plaintiff were taken.   See Defs.’ Br. at Watkins Decl. ¶ 1.  3

That assertion is incorrect.  The Tribe’s very own Court has already determined that the

Watkins-led junta illegally removed the President of the Tribe.  The Court then enjoined the

resolution purporting to do so.  See Sept. 2012 Decision of the District Court of the Delaware

  Despite repeated exhortations to remove these published writings characterizing Plaintiff as being2

corrupt, and professionally incompetent, as of January 6, 2013 Defendant Peacock’s postings remain online
and available for viewing.  See Pl.’s Decl.

  In the amended complaint (¶ 12) Plaintiff denotes Watkins as Vice President of the Tribe.3
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Nation (ECF No. 7 p. 34/41) (“the Court orders that the June 21, 2012 resolution removing

[Kerry Holton] from the Office of President be enjoined until further order of this Court.”).  4

As well, the Tribal Leaders Directory published by the United States government’s Bureau

of Indian Affairs in September 2012 does not list Watkins as President of the Tribe or even

“Acting President” as he now claims.  See Ex. 2, attached. 

Regardless of Watkins’ actual official position, because Defendants took action

against Plaintiff (in June) before any legitimate authorization to do so can even be asserted

(in August), Plaintiff has established they acted beyond the scope of their authority and are

therefore not entitled to sovereign immunity.   See Tenneco, 725 F.2d at 574;  see also5

Chayoon v. Chao, 355 F.3d 141, 143 (2d Cir. 1004), cert. denied, 543 U.S. 966, 125 S. Ct.

429 (2004) (affirming trial court dismissal where complaint did not allege individual

defendants acted outside the scope of their tribal authority.).

Further, even assuming arguendo that the August 15, 2012 Tribal resolution is valid

and that it could somehow be retroactive in its application, the Lenape contract requires the

  Defendants contend in their brief that the preliminary injunction was never issued, and they attach4

a Declaration dated December 19, 2012 from the purported Clerk of the Tribal Court.  See Defs.’ Br. at
Watkins Decl. at Ex. C.  However, this is curious assertion (and a dubious document) considering the Watkins
junta disbanded the Tribal court as of November 6, 2012.  See Delaware Nation Resolution No. 2012-206
(attached hereto as Ex. 3).  So to get the timing clear:  in late September 2012 the Tribal court ruled against
the Watkins junta;  less than six weeks later the junta disbanded the Tribal court.  Evidently the time-tested
principle of an independent judiciary has not yet taken root among the Watkins junta.

  At a minimum he has established an issue of material of fact.  Cf. Gristede’s Foods, Inc. v.5

Unkechauge Nation, 2006 U.S. Dist. LEXIS 98321 (reserving decision on the defendants’ Rule 12(b)(1)
motions pending an evidentiary hearing).  As Defendants have conceded personal jurisdiction (compare pending
motion to dismiss with version filed after initial complaint), there would seem to be no procedural barrier to
convening an evidentiary hearing if the Court so chooses.
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Board of Directors of the Tribe’s Economic Development Authority (“DNEDA”) to act -

not the Tribe’s Executive Committee.  See Lenape Agmt. (Amd. Compl. at Ex. 2).  Thus,

Defendants’ actions against Plaintiff’s Lenape contract have never even been allegedly

authorized.  As to Lenape then, this is another reason Defendants cannot successfully

contend immunity.  They never had any authority, timely or not.

F. Defendant Kennedy Does Not Enjoy Immunity

For the same reasons, Defendant Kennedy’s claim of immunity falls short.   In6

Plaintiff’s amended complaint (the facts of which are verified via attached Plaintiff’s

Declaration), he explains the Tribe stopped paying him as of June 2012.  Further, he avers

Kennedy purported to fire him explicitly on August 3, 2012.  Amd. Compl. ¶ 14.  Yet, as

with Watkins, both of these actions precede the actions of the Tribe’s Executive Committee

which purportedly met on August 15, 2012 and purported to terminate Plaintiff’s

engagements with the Tribe.  This sequence undermines Defendants’ assertions that they

acted within their official, authorized capacity when explicitly discharging Plaintiff.  As well,

for any action related to the Lenape contract, DNEDA had to act.  It never has.

G. Defendant Peacock Does Not Enjoy Immunity

Plaintiff’s arguments pertaining to Watkins’ and Kennedy’s asserted immunity also

are applicable to Defendant Peacock.  But for Peacock at least, this is not the end of the

analysis, as he claims to have sovereign immunity from suit in federal court as it relates to

his outrageous Facebook postings.  According to Peacock, because he is the Tribe’s

  In the amended complaint (¶ 12) Plaintiff denotes Kennedy as the head of DNEDA.6
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Treasurer (Def.’s Br. at Peacock Decl. ¶ 5), and because his Facebook postings are

purportedly available to only Tribal members, it necessarily follows that his postings were

published in his official capacity as Tribal Treasurer.  The facts, the law, and logic eviscerate

that argument.

As a threshold matter, Peacock has offered nothing to suggest that his postings about

Plaintiff in any way pertained to his official duties or powers as Treasurer of the Tribe. 

There’s nothing to suggest his job as Treasurer included being spokesman for the Tribe, or

a news reporter for the Tribe, or a commentator for the Tribe, or that his rants were even pre-

authorized by the Tribe.   In short, just because Peacock is the Treasurer and has a Facebook7

page it obviously does not mean he can publish and savage with impunity.  By this logic, if

Peacock flew a banner plane of the Tribal reservation calling someone a child molester this

too would be inherently protected because he is the Treasurer and because the banner only

flew over the Tribal lands.  This argument lacks merit.

Further, Peacock also claims that his online writings are only viewable by members

of the Tribe.  This is false.  As the attached Facebook snapshot shows, there are several

individuals who are not Tribal members who have viewed and/or can view Peacock’s

commentary.  See Ex. 4, attached.  The non-members with viewing access include, but are

not limited to, Peacock’s brother in law/attorney Mark Melton, Peacock’s wife Cindy Causey

Peacock, Neawa and Kurt Horn, and an individual named Dylan Young.  See Pl.’s Decl. 

 Cynical attorneys might anticipate that in Defendants’ reply brief some kind of hastily prepared7

declaration or resolution will be submitted, somehow characterizing Peacock as the Edward R. Murrow of the
Delaware Nation.
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Indeed it can be seen next to their photos that Peacock invited them to join his viewing

brigade which, after being sued, he claims is for Tribal members only.  See Ex. 4.   8

IV. Defendants’ Motion to Dismiss Due to Amount In Controversy Should Denied

A. Legal Standard Governing Diversity Jurisdiction Challenges

Plaintiff asserts this Court has subject matter jurisdiction pursuant to 28 U.S.C. §

1332.  Amd. Compl. ¶ 22.  For a Court to assume diversity jurisdiction two factors must be

satisfied:  (1) the controversy must be between citizens of different states, and (2) the amount

in controversy must exceed $75,000, exclusive of interest and costs.  28 U.S.C. § 1332. 

Defendants claim Plaintiff cannot satisfy the amount in controversy requirement needed for

this Court to maintain diversity jurisdiction.   Defs.’ Br. at ECF pp. 13-16/19.9

In determining whether the amount in controversy exceeds $75,000, district courts

must apply the “legal certainty” test the Third Circuit enunciated in Samuel-Bassett v. Kia

Motors, 357 F.3d 392 (3d Cir. 2004).  Under this standard, “[t]he case will be dismissed only

if from the face of the pleadings, it is apparent, to a legal certainty, that the plaintiff cannot

recover the amount claimed, or if, from the proofs, the court is satisfied to a like certainty

  Given that Defendants acknowledge the Tribe has approximately 1,400 members (Def.’s Br. at ECF8

p. 8/19), it is unclear why Defendants would believe that falsely accusing someone of providing kickbacks -
even to an audience of 1,400 people - would somehow obviate this defamation/libel claim.

  Defendants do not dispute the first requirement - diversity of citizenship - is met.  Individual tribe9

members are subject to the diversity jurisdiction of a federal court.  Romanella v. Hayward, 933 F. Supp. 163,
166 (D. Conn. 1996).  Further, members of an Indian tribe are citizens of the state in which they reside for
purposes of diversity jurisdiction.  Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 18 n.10, 107 S. Ct. 971 (1987). 
Here, Plaintiff resides in Pennsylvania and Defendants reside in Oklahoma.  Amd. Compl. ¶¶ 2-3.
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that the plaintiff never was entitled to recover that amount.”  Id. at 194 (quoting St. Paul

Mercury Indemnity Co. v. Red Cab Co., 303 U.S. 283, 289, 58 S. Ct. 586 (1938)) (internal

quotation marks omitted).

B. Amount in Controversy Requirement Has Been Met

Instantly, Plaintiff’s amended complaint claims that as a consequence of Defendants’

unlawful interference his consulting agreements were breached, his consulting fees were not

paid, his expenses were not reimbursed and his reasonable expectations for a long-term

engagement with the Tribe were destroyed.  See Amd. Compl. ¶¶ 16-18.  Plaintiff’s

consulting fee was $7,750 per month for his work as Unami’s Operating Manager.  Id.  He

contends he was not paid Unami fees since June 2012.  Already then, his claimed losses are

$62,000 ($7,750 x 8 months), and growing. 

For the Lenape work, that is a 6-month contract, valued at $4,500 monthly (when

including the health/dental benefit).  Its estimated six-month value is more than $27,000. 

Further, Plaintiff already earned a $10,000 success fee – also not paid due to Defendants’

unlawful interference – by virtue of securing a $500,000 community services grant.  As well,

the employment agreement included an automatic option for an additional six-month term.

This would have resulted in an additional $27,000 and possible success fees.  So the Lenape

dispute entails at least another $64,000.  The tortious interference count also seeks emotional

distress damages and punitive damages, both which are factored into the $75,000 threshold. 

Cf. Carlough v. Amchem Prod., Inc., 834 F. Supp. 1437, 1457 (E.D. Pa. 1993) (citing Bell

v. Preferred Life Assur. Soc’y, 320 U.S. 238, 240, 64 S. Ct. 5 (1943)).  So this cause of
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action alone puts much more than $75,000 at issue.

For the defamation and trade libel causes of action, Plaintiff is entitled to seek

compensatory and punitive damages also.  Cf. Podiatry Ins. Co. v. Kane Communications,

Inc., C.A. No. 87-4108, 1988 U.S. Dist. LEXIS 12829 (E.D. Pa. 1988), aff’d 884 F.2d 1385,

(3d Cir. 1989) (allowing $300,000 compensatory and $300,000 punitive damages in

defamation/libel case);  see also Marcone v. Penthouse Intern. Magazine for Men, 754 F.2d

1072 (3d Cir. 1985), cert. denied, 474 U.S. 864, 106 S. Ct. 182, reh’g denied, 474 U.S. 1014,

106 S.Ct. 548 (1985) (plaintiff had sued the magazine for libel after it published an article

incorrectly suggesting he had committed a crime).  Although Defendants strive to diminish

the value of the defamation/libel counts and blithely posit that Plaintiff can show no lost

business, they are wrong as a legal matter.  Plaintiff has alleged defamation per se and he

need not prove “special damages, i.e., monetary or out-of-pocket loss.” Franklin

Prescriptions, Inc. v. New York Times Co., 424 F.3d 336, 343 (3d Cir. 2005).  He need only

prove that his reputation was actually affected  by the slander, or that he suffered personal

humiliation, or both.  Id. (citing and quoting Walker v. Grand Cent. Sanitation, Inc., 430 Pa.

Super. 236, 634 A.2d 237, 242 (Pa. Super. Ct. 1993)).

Accordingly,  Plaintiff has pled sufficient facts to support a good faith allegation that

the value of the dispute surpasses $75,000.  See Golden ex rel. Golden v. Golden, 382 F.3d

348, 354 (3d Cir. 2004) (explaining that the amount in controversy “need not be proven;

rather, the amount is judged from the face of the complaint and is generally established by

a good faith allegation.”).
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V. Plaintiff’s Ad Damnum Clauses Should Remain Intact

For the two causes of action against Defendant Peacock (Defamation and Trade

Libel), Plaintiff includes ad damnum clauses seeking, inter alia, in excess of $1,000,000 for

compensatory, punitive and other damages.  Peacock seeks the dollar amount stricken from

the pleading.  Local Rule of Civil Procedure 5.1.1 provides that “no pleading asserting a

claim for unliquidated damages shall contain any allegation as to the specific dollar amount

claimed, but such pleadings shall contain allegations sufficient to establish the jurisdiction

of the Court.”  As noted supra, to establish jurisdiction in this court, Plaintiff needs to allege

only that the amount in controversy exceeds $75,000.  Yet under Local Rule of Civil

Procedure 53.2. the case could be subjected to compulsory arbitration if the amount in

controversy does not exceed $150,000.

Out of an abundance of caution, then, and to ensure a sufficient value is considered

for each of the claims and against each of the Defendants, Plaintiff includes the much higher

dollar figure.  The amount of damages contained in the ad damnum clauses is subject to

proof by plaintiff at trial, and the inclusion of an amount higher than necessary which

demonstrates the case would not be subject to compulsory arbitration is not grounds for

striking the clauses.  See Mauger & Co. v. Bassman, Mitchell & Alfaro, C.A. No. 00-2945, 2001

U.S. Dist. LEXIS 5545, at *7 (E.D. Pa. 2001).

VI. Conclusion

For the reasoning offered within, Defendants’ motion to dismiss Plaintiff’s amended
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complaint should be denied.  The motion to strike should be likewise be denied, and a

proposed order follows.

Respectfully submitted,

WEINSTEIN LAW FIRM, LLC

By: /s/ Marc E. Weinstein                              
Marc E. Weinstein, Esquire
One Northbrook Corporate Center
1210 Northbrook Drive, Suite 280
Trevose, PA 19053
215.953.5200
meweinstein@comcast.net
Counsel to Plaintiff

Dated: January 10, 2013
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT P. MAGYAR : CIVIL ACTION
:

Plaintiff, : No. 12-CV-5906
:

v. :
:

JERRY KENNEDY, : Before the Hon. John R. Padova
and : United States District Judge
CLIFFORD PEACOCK :
and :
CLEANAN J. WATKINS :

:
Defendants. :

ORDER

AND NOW, this _____ day of _____________________, 2013, upon consideration

of the Motion to Dismiss (ECF No. 8) of Defendants, and Plaintiff’s response thereto, it is

hereby ORDERED that the Motion is DENIED.

BY THE COURT:

_________________________________
John R. Padova, J.
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CERTIFICATE OF SERVICE

I, Marc E. Weinstein, Esquire, hereby certify that on the 10  of January, 2013, Ith

caused the foregoing opposition brief to be filed via ECF and that Defendants’ counsel is a

filing user under the ECF system.  Upon the electronic filing of a pleading or other

document, the ECF system will automatically generate and send a Notice of Electronic Filing

to all filing users associated with this case.  Electronic service by the Court of the Notice of

Electronic Filing constitutes service of the filed document and no additional service upon the

filing user is required.

By: /s/ Marc E. Weinstein                          
Marc E. Weinstein, Esquire
One Northbrook Corporate Center
1210 Northbrook Drive, Suite 280
Trevose, PA 19053
215.953.5200
meweinstein@comcast.net
Counsel to Plaintiff
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