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ARGUMENT 

The United States, Hobart and the Tribe all agree on one thing. State and local regulations, 

including Hobart’s stormwater ordinance, may apply to land held in trust by the federal 

government, if Congress so authorizes. Hobart asserts that the plain language of 33 U.S.C. § 

1323 (§ 313) of the Clean Water Act (CWA) provides that authorization. The United States and 

Tribe, on the other hand, claim that the Court should not focus on the plain language of § 313, 

but instead on the amorphous concepts of sovereignty, pre-emption, Indian canons of 

construction and trust relationships, to reach a conclusion at odds with the plain language of the 

CWA. The concepts advanced by the United States and Tribe are either inapplicable or fall short 

of accomplishing the herculean task of overcoming the plain and unambiguous language that 

Congress chose to employ.1 The United States and Tribe may not agree with Congress’ 

application of local stormwater requirements to all property under the jurisdiction of the federal 

government, including trust land, but that is exactly what Congress did. The proper channel to 

change this law is not through this Court.   

I. The United States and Tribe ignore the plain language of § 313. 
 

The Tribe’s and the United States’ arguments are essentially based on the same premise: The 

Court should ignore the clear and unambiguous language of § 313 of the CWA and instead apply 

                                                 
1  The United States almost completely ignores, rather than trying to support, the entire basis for the 

district court granting its motion to dismiss. The district court granted the motion because of its 
determination that the United States was immune from suit. Rather than trying to support that 
conclusion, which is even at odds with the district court’s initial determination on that issue, the 
United States instead goes directly to arguing the applicability of § 313. That is an argument on the 
merits which was never decided in the first instance by the district court. Hobart respectfully requests 
that this Court determine that the United States has waived its immunity from suit, relative to the 
claims asserted by Hobart, and remand this matter to the district court to then apply § 313 in light of 
all of the facts and arguments which may be raised as to the merits. Similarly, the Tribe focuses 
almost exclusively on pre-emption and other parts of the CWA, in an attempt to create ambiguity. 
The district court did not consider these issues and instead based its decision as to the Tribe on its 
conclusion that the charge was an impermissible tax and as to the United States that it did not waive 
immunity from suit. 
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general concepts of Indian law and the United States’ bureaucratic interpretation of § 313 to 

obfuscate the clear intent of § 313. Both the United States and Tribe go to great lengths to avoid 

the actual language of § 313, which expressly allows it to be enforced on “any property” over 

which the federal government has jurisdiction. The United States and Tribe ignore the fact that 

Hobart is enforcing § 313 of the Clean Water Act, a federal law, and that Hobart’s stormwater 

ordinance would not exist but for the federal law requiring it to initiate a stormwater 

management program.2 Section 313 expressly allows it to be enforced on “any property” over 

which the federal government has jurisdiction.3   

The concept of applying general Indian law before looking at the express language of a 

Congressional Act was soundly rejected by the United States Supreme Court in Carcieri v. 

Salazar, 555 U.S. 379 (2009). The United States’ position in this case is similar to the one it took 

in Carcieri. Namely, that the Court should adopt its liberal interpretation of 25 U.S.C. § 479 of 
                                                 
2  The fact Hobart was required to create its stormwater program is confirmed by its draft NPDES 

permit issued by the EPA. The EPA stated as follows: “EPA published Phase I of the national 
stormwater regulations in 1990 and required medium and large municipal separate storm sewer 
systems (MS4s) to apply for a National Pollutant Discharge Elimination System (NPDES) permit for 
their stormwater discharges (Federal Register/Vol. 55, No. 222, 11/16/1990, pg. 47990). In 1999 EPA 
published Phase II of the national stormwater regulations.  Operators of small MS4s were required to 
apply for permit coverage by March 2003 (Federal Register/Vol. 64, No. 235, 12/8/1999, pg. 68722). 
NPDES permits issued to Phase II MS4s require small MS4s to develop and implement a stormwater 
management program which addresses the six minimum control measures described in the rule…” 
(Docket No. 60, p. 6). In addition, the Principal Deputy Assistant Attorney General, Office of Legal 
Counsel, has indicated, as it relates to the 2011 Amendment to § 313, that “[t]he EPA has issued 
regulations that, among other things, require municipalities operating separate storm sewer systems to 
obtain NPDES permits and undertake certain control measures designed to minimize the discharge of 
pollution from stormwater into the Nation’s waters. See, e.g., 40 C.F.R. § 122.34 (2010)…Under this 
federal regulatory scheme, municipalities operating municipal separate storm sewer systems are 
required to undertake costly control efforts to minimize pollution from stormwater discharges into the 
Nation’s waters. In response, many municipalities have adopted local stormwater ordinances that 
attempt to recover the costs of these compliance efforts from property owners, including federal 
agencies.” Reimbursement or Payment Obligation of the Federal Government under Section 
313(c)(2)(b) of the Clean Water Act, Memorandum Opinion for the General Counsel, Environmental 
Protection Agency (February 25, 2011) available at http://www.justice.gov/olc/2011/stormwater-
cardin-bill.pdf. 

3  The United States correctly points out that an NPDES permit requires implementation of a 
stormwater management program “to the maximum extent practical.” (Emphasis added.) (United 
States’ Br., p. 37, citing 33 U.S.C. § 1342(p)(3)(B); 40 C.F.R. § 122.34(a)).     
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the Indian Reorganization Act (IRA), despite the clear language of § 479, because of the United 

States’ claimed overriding goal of protecting tribal sovereignty at all costs. In Carcieri, the 

Supreme Court enforced § 479 as written and refused to apply Indian canons of construction.  It 

also refused to consider competing policy views relating to the protection of Indians and their 

land, instead concluding “we are obliged to give effect, if possible, to every word Congress 

used.” Id. at 391 (citation omitted). Sec. 479 was applied exactly as written to protect the intent 

of Congress in adopting the IRA, and the Supreme Court confirmed that we “presume that the 

legislation says in a statute what it means and means…what it says there.” Id. at 392-93 (citation 

omitted).  

The United States does not have the limitless discretion it believes it possesses, that this or 

any other Court must defer to, when any matter involving an Indian tribe or Indian land is before 

a court. This bureaucratic discretion simply does not exist when a statute is clear on its face. 

Section 313 of the CWA says exactly what Congress meant and the Department of Justice has no 

ability to rewrite that law, despite any actual or perceived executive branch desire to preserve or 

further tribal sovereignty. The focus is not on what the executive branch wishes to accomplish or 

how much leeway it has to distort a clearly worded statute. Rather, the focus should be on the 

intent of Congress.  

II. The United States’ and Tribe’s pre-emption arguments are based upon material 
issues of fact in dispute. 

The United States and Tribe are now improperly hanging their hats on arguments that are 

wholly dependent on facts related to the extent of tribal activities on the trust lands, including 

whether those activities involve tribal members, non-tribal members, or both. In its 

Memorandum of Law in Support of Motion for Summary Judgment, the Tribe admitted that 

“[t]he Tribe’s third claim, infringement of tribal self-government, is dependent upon factual 
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allegations regarding stormwater activities and programs relating to the subject trust lands that 

may not be susceptible to disposition on summary judgment.” (Docket No. 48, p. 7.) Therefore, 

it was never briefed or argued at the district court level.   

Despite the Tribe’s admission at the district court level, and the fact it was not briefed or 

argued, nearly all of its arguments to this Court are dependent upon an analysis of concepts 

related to infringement of tribal self-government and tribal sovereignty. In fact, the Tribe begins 

its pre-emption argument by stating that “[t]he importance of tribal land to the continued 

existence and vitality of tribes and tribal governments cannot be overstated.” (Tribe’s Br., p. 9.) 

It further states that “[l]and forms the basis for social, cultural, religious, political, and economic 

life for American Indian nations…” and “[t]he trust acquisition of these lands reflects a 

conscious federal dedication of them to the goals of tribal self-determination and economic 

development.”  (Id.) It also argues that the Supreme Court applies canons of construction “in 

determining the impact, if any, on tribal immunity from state law – canons that produce the same 

result as the special rules of federal pre-emption in the field.” (Id. at p. 13.) The district court 

never considered the impact on tribal self-government or tribal sovereignty, if any, that resulted 

from application of Hobart’s stormwater ordinance. The district court also never considered the 

types of activities occurring on the trust land, whether those activities were primarily tribal 

activities, or involved non-Indian activities.   

Additionally, the Tribe grossly overstates the scope of federal pre-emption. It even argues 

that “Hobart appears to concede that federal law pre-empts state and local authority to either tax 

or regulate tribal trust lands, without the consent of Congress.” (Tribe’s Br., p. 8.) Hobart never 

made such a concession, nor would it in the face of Supreme Court case law to the contrary. In 

Nevada v. Hicks, 533 U.S. 353 (2001), the Supreme Court, in a case involving trust land,  made 
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clear that “Indians’ right to make their own laws and be governed by them does not exclude all 

state regulatory authority on the reservation. State sovereignty does not end at a reservation’s 

border.”  Id. at 361. The Court further held: 

Though tribes are often referred to as “sovereign” entities, it was “long ago” that “the 
Court departed from Chief Justice Marshall’s view that ‘the laws of [a State] can have 
no force’ within reservation boundaries. Worcester v. Georgia, 6 Pet. 515, 561 
(1832),” White Mountain Apache Tribe v. Bracker, 448 U. S. 136, 141 (1980). 
Ordinarily, it is now clear, “an Indian reservation is considered part of the territory of 
the State.” U.S. Dept. of Interior, Federal Indian Law 510, and n. 1 (1958), citing 
Utah & Northern R. Co. v. Fisher, 116 U. S. 28 (1885); see also Organized Village of 
Kake v. Egan, 369 U. S. 60, 72 (1962). 

Id. at 361-62. Thus, Hobart’s ordinances are not automatically pre-empted as the Tribe argues.  

The Court also noted that “[w]hen on-reservation conduct involving only Indians is at issue, 

state law is generally inapplicable, for the State’s regulatory interest is likely to be minimal and 

the federal interest in encouraging tribal self-government is at its strongest.’…When, however, 

state interests outside the reservation are implicated, States may regulate the activities even of 

tribe members on tribal land.”  Id. at 362 (internal citation omitted). Here, there was never any 

analysis as to the activity at issue, nor whether such activity involved Indians, non-Indians, or 

both. There was also no analysis on whether Hobart’s stormwater ordinance impairs or infringes 

upon tribal self-government, as the Tribe admitted that claim involved factual allegations not 

susceptible to summary judgment. Clearly, the flow of stormwater does not stop at the borders of 

a trust parcel, such that only conduct on trust land is implicated, and activities occurring on the 

trust land consist of business activity open to the public without regard to tribal membership, 

such that it is not limited solely to Indians. (Docket No. 60, pp. 3-4.)  

In addition, the U.S. has even cited Nevada v. Hicks for the proposition that “placing land in 

trust does not remove it from state sovereignty or jurisdiction” in other cases. See United States 

Mem. of Law in Supp. of Summ. J., Cent. N.Y. Bus. Ass’n v. Ken Salazar, No. 6:08-cv-00660, p. 
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22 (N.D.N.Y.), citing Nevada v. Hicks, 533 U.S. at 361. It also quoted the following from 

Nevada v. Hicks: “Our cases make clear that the Indians’ right to make their own laws and be 

governed by them does not exclude all state regulatory authority on the reservation. State 

sovereignty does not end at a reservation’s border.” Id. It further argued: 

State and local authority over federal land is only curtailed to the extent necessary to 
ensure that the national purposes for which such land is used are not subject to 
interference by state and local officials. See New Mexico v. Mescalero Apache Tribe, 
462 U.S. 324, 331-32 (1983). 
 

United States Mem. of Law in Supp. of Summ. J., Cent. N.Y. Bus. Ass’n v. Ken Salazar, No. 

6:08-cv-00660, p. 23. The United States, now finding itself on the other side of the coin, tries to 

argue it did not mean what it said and attempts to distinguish its own argument by arguing “[t]his 

case, unlike many other cases arising in Indian country, involves the assertion of a stormwater 

ordinance on the activities of a tribe on tribal trust lands, rather than an assertion of regulatory 

authority over non-Indians or over Indians in the context of their dealings with non-Indians.” 

(United States’ Br., p. 34.) However, there was never any analysis or determination that the 

activities on the trust land consisted of only tribal activities of tribal members. Rather, some of 

the trust parcels contain businesses that are open to the public, without regard to tribal 

membership, including an auto body shop and a golf driving range. (Docket No. 60, pp. 3-4.) 

Moreover, the holding in Nevada v. Hicks is not as narrow as the United States’ suggests. Even 

activities of a Tribe can be impacted by local regulations when they do not interfere with the 

national purpose for which the land was placed into trust in the first place. See Mescalero 

Apache Tribe, 462 U.S. at 331-32. 

The United States tries to wrongfully narrow this case as being an attempt of local regulation 

of “activities of a tribe on tribal trust lands.” (United States’ Br., p. 34.) Although trust lands are 

admittedly the subject matter of this dispute, Hobart’s regulations are not an attempt to solely 
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regulate tribal activities. Consequently, there are material issues of fact in dispute, such that 

summary judgment is not proper under these circumstances. Therefore, this matter should be 

remanded for further investigation on the exact use of the property, to what extent it involves 

Indians to the total exclusion of non-Indians, and the extent to which Hobart’s stormwater 

ordinance infringes on tribal self-government, if at all.   

III. Hobart’s Position is consistent with the CWA as a whole. 

The Tribe argues that § 313 must be read in the entire statutory context of the CWA, (Tribe’s 

Br., p. 20), which it argues supports its position. However, an examination of the CWA as a 

whole only confirms that § 313 applies to trust land. The Tribe also argues that § 518 of the 

CWA, 33 U.S.C. § 1377, contains “the only explicit reference to trust or tribal lands in the 

CWA,” (Tribe’s Br., p. 22.), and that § 313 contains “no reference in the section to tribal or trust 

lands, [and] no cross-reference to other provisions in the same act that explicitly apply to tribal 

lands” (Tribe’s Br., p. 23). However, the Tribe fails to recognize that § 518 defines “Federal 

Indian reservation” to include “all land within the limits of any Indian reservation under the 

jurisdiction of the United States Government,” thus confirming § 313 applies.  

The Tribe argues that states must demonstrate authority to administer programs, but implies 

that the same is somehow automatic or of elevated significance for tribes. This is incorrect. The 

7th Circuit has held that “unlike the Clean Air Act, the Clean Water Act is not an express 

delegation of power to tribes, see 56 Fed. Reg. at 64880, the EPA requires tribes to show that 

they already possessed inherent authority over the activities undoubtedly affected by the water 

regulations.” Wisconsin v. E.P.A., 266 F.3d 741, 748 (7th Cir. 2001). Consequently, under § 518 

of the CWA, which governs “Indian Tribes,” subsection (e) describes the criteria a tribe must 

meet in order to be eligible for treatment as a state (TAS). The EPA has established regulations 

that describe the process and requirements for TAS approval to establish water quality standards 
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and provide water quality certifications under the CWA. A tribe must satisfy numerous 

requirements under 40 C.F.R. §  131.8 to qualify for TAS status.  

Furthermore, although the CWA, at § 518, permits Indian tribes to seek TAS status, that TAS 

status is limited to the specific program covered by EPA’s TAS decision, and § 518 expressly 

limits TAS status to specific provisions of the CWA. Even if a tribe is granted TAS status as to 

those limited provisions, it still must obtain federal approval of water quality standards before 

those can become effective. 40 C.F.R. § 131.20. Similarly, as it relates to § 402 of the CWA, 

NPDES program authority, an Indian Tribe must meet the criteria set forth in 40 C.F.R. 

§  123.31(a), and “must also satisfy the State program requirements described in this part for 

assumption of the State program” under 40 C.F.R. § 123.31(b). Thus, Indian tribes must 

generally undergo the same processes that states must undergo under the CWA. Here, the Tribe 

has never been granted TAS status under the CWA. In fact, the Tribe’s attempt to gain that status 

was previously rejected.4 Furthermore, the EPA granted Hobart a draft NPDES permit “for 

Hobart MS4 discharges located within the boundaries of the Reservation of the Oneida Indian 

Tribe of Indians of Wisconsin.” (Docket No. 60, p. 7.) In addition, the Tribe has not challenged 

Hobart’s stormwater charges on the Tribe’s fee land.  

Notably, § 518 of the CWA does not permit TAS status for Indian tribes as it relates to § 313 

of the CWA, but § 313 expressly provides for the applicability of local requirements. Sec. 518(e) 

expressly lists the sections of the CWA for which the administrator is authorized to treat Indian 

Tribes as states, but § 313 does not appear on that list. Furthermore, § 518 defines “Indian tribe” 

                                                 
4  On January 25, 1996, EPA Region V had initially approved the TAS application for the Tribe, but 

TAS status was challenged three months later by the State of Wisconsin, local governments, business 
groups, and property owners. EPA later withdrew TAS status in the face of fraud allegations. Cohen, 
Bonner, Ph.D, Under the Guise of Environmental Protection EPA Revealed, a Special Report issued 
by the National Wilderness Institute (August 2000), p. 5-6, (available at 
http://heartland.org/sites/all/modules/custom/heartland_migration/files/pdfs/7613.pdf, accessed June 
26, 2013.).    
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as follows: “any Indian tribe, band, group, or community recognized by the Secretary of the 

Interior and exercising governmental authority over a Federal Indian reservation.” 33 U.S.C. 

§ 1377(h)(2) (Emphasis added). A “Federal Indian reservation” is defined as follows: “all land 

within the limits of any Indian reservation under the jurisdiction of the United States 

Government, notwithstanding the issuance of any patent, and including rights-of-way running 

through the reservation.” 33 U.S.C. § 1377(h)(1) (Emphasis added). Sec. 313 of the CWA 

expressly provides that “[e]ach department, agency, or instrumentality of the executive, 

legislative, and judicial branches of the Federal Government (1) having jurisdiction over any 

property or facility…shall be subject to, and comply with, all…local requirements…respecting 

the control and abatement of water pollution in the same manner, and to the same extent as any 

nongovernmental entity including the payment of reasonable service charges.” 33 U.S.C. 

§ 1323(a) (Emphasis added). Sec. 518 confirms that trust land encompassed within a Federal 

Indian reservation is “under the jurisdiction of the United States Government.” Thus, § 313 

clearly applies to trust land.   

In addition to the fact the CWA confirms local requirements under § 313 apply to trust land, 

§ 505, 33 U.S.C. § 1365, which governs “Citizen Suits”, applies to the Federal Government and 

Indian Tribes to waive sovereign immunity. Under § 505(a) “…any citizen may commence a 

civil action on his own behalf—(1) against any person (including (i) the United States, and (ii) 

any other governmental instrumentality or agency to the extent permitted by the eleventh 

amendment to the Constitution) who is alleged to be in violation of (A) an effluent standard or 

limitation under this Act or (B) an order issued by the Administrator or a State with respect to 

such a standard or limitation…” Sec. 505(f) defines “effluent standard or limitations under this 

Act” to include “a permit or condition thereof issued under section 402 of this Act, which is in 
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effect under this Act (including a requirement applicable by reason of section 313 of this 

Act)…” (Emphasis added). In addition, § 502 of the CWA contains “General Definitions”, and 

defines “person” as follows: “an individual, corporation, partnership, association, State, 

municipality, commission, or political subdivision of a State, or any interstate body.” The term 

“municipality” includes “an Indian tribe or an authorized Indian tribal organization.” Sec. 502(4) 

(33 U.S.C. § 1362(4)). Thus, the text of the CWA clearly indicates Congressional intent to 

abrogate both federal government and tribal sovereign immunity with respect to violations of the 

CWA, including local requirements applicable under § 313. Furthermore, the EPA’s grant of a 

draft permit to Hobart is additional evidence of the Congressional intent permitting Hobart to 

charge stormwater fees on trust land under § 313. 

IV. The Indian Canons of Construction are inapplicable because § 313 is unambiguous. 

The Tribe argues that the Indian canons of construction apply to statutes of general 

applicability as well as Indian statutes (Tribe’s Br., p. 13.), but the Tribe completely ignores the 

fact that before canons of construction could even apply, there must be ambiguity in the language 

of the statute. Here, the plain language of § 313 dictates a finding Hobart’s stormwater ordinance 

applies to trust land.   

“The canon of construction regarding the resolution of ambiguities in favor of Indians, 

however, does not permit reliance on ambiguities that do not exist; nor does it permit disregard 

of the clearly expressed intent of Congress.” South Carolina v. Catawba Indian Tribe, Inc., 476 

U.S. 498, 506 (1986). As noted supra, in Carcieri v. Salazar, 555 U.S. 379, the Supreme Court 

was asked to interpret the Indian Reorganization Act (IRA). Despite the fact that the IRA is 

probably the most cited federal Indian law, the Supreme Court confirmed that if the text is plain 

and unambiguous the law must be applied according to its terms: “we are obliged to give effect, 

if possible, to every word Congress used.” Id. at 391 (citation omitted). The Supreme Court 
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applied the IRA exactly as written, without applying Indian canons of construction, holding that 

we “presume that the legislation says…what it means and means…what it says there.” Id. at 392-

93 (citation omitted). 

In contrast to the Tribe, the United States’ argues that Hobart’s argument concerning the 

Indian canons of construction is irrelevant and that the United States is “not relying on the Indian 

Law Canon of Construction.” (United States’ Br., p. 49.) This is surprising given that the reason 

Hobart was compelled to address that issue in the first place was because the United States 

argued to the district court that the Indian canons of construction compelled the district court to 

rule in favor of the United States. (United States’ Mem. of Law in Supp. or Mot. to Dismiss, 

Docket No. 54, p. 23).5 Either way, the Indian canons of construction simply do not apply in the 

absence of an ambiguity. Neither the Tribe nor the United States has ever been able to point to 

any ambiguity in § 313.  

V. The Quiet Title Act established that an express exception is required for a law to not 
apply to trust land, versus an express inclusion to apply to trust land. 

The Tribe argues that there must be an expressed statement authorizing imposition of 

Hobart’s ordinance, not an expressed statement excepting tribal trust lands from state and local 

authority; thus, it argues Hobart has it backwards. (Tribe’s Br., p. 12.) However, the Tribe’s 

argument is belied by the United States’ argument that the Quiet Title Act (QTA) “applies ‘to 

real property in which the United States claims an interest’ and without the exemption [for trust 

land], the statutory text would clearly apply to trust lands.” (United States’ Br., p. 64.)  

(emphasis added). 

                                                 
5  In particular, the United States argued that “[t]he Indian canons of construction support the 

conclusion that, absent an unambiguous grant of authority to the Village, Section 313 cannot justify 
the Village’s fee.”   
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If the QTA clearly applies to trust land absent an express exemption for trust land, there is no 

reason why § 313 would not also apply to trust land without an express exemption. The wording 

of § 313 is much broader than the wording of the QTA. In particular, § 313 applies to “any 

property” over which the federal government has jurisdiction or a federal facility or “any 

activity”. By contrast, the QTA applies “to real property in which United States claims an 

interest.” The CWA’s applicability is significantly broader. Therefore, if the United States 

concedes the QTA would “clearly apply to trust lands” if the second sentence expressly 

exempting trust lands did not exist, the same holds true for the even broader CWA. That the 

CWA clearly applies to trust lands is confirmed by the fact that when Congress decided to add 

the exclusion for trust land in the QTA, that was the same year of the major amendment to the 

CWA and in that instance Congress chose not to add the exception for trust lands. 

VI. Hobart’s stormwater ordinance does not constitute an impermissible tax and the 
issues raised by the Tribe confirm that summary judgment was not appropriate. 

The Tribe argues that “every parcel, whether developed or undeveloped, is subject to some 

amount of ERU and all of any imposed base charge.” (Tribe’s Br., p. 4.) It then takes issue with 

whether Hobart has ever imposed any base charges. In particular, it cites the Village 

Administrator’s language that “[t]he Village does not currently assert a base charge as part of its 

stormwater management fee,” and concludes that because there was no breakdown provided to 

the Tribe, “it is not possible to tell whether the base charge was ever imposed on the subject 

lands.” (Tribe’s Br., p. 4.) In addition, the district court inexplicably determined that: “The 

Village has not suggested that the fact it has failed to so far fully implement the Ordinance 

reflects any intent to retreat from its claimed authority to impose such charges on all of the 

Tribe’s trust property. Nor has the Village argued that its phased implementation of the 

Ordinance should somehow change the result.” (Docket No. 68, p. 13.) Because there were 
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clearly material issues of fact in dispute, as it relates to application of Hobart’s stormwater 

ordinance, summary judgment was not appropriate. 

In addition, the Tribe cites Empress Casino Joliet Corp. v. Balmoral Racing Club, Inc., 651 

F.3d 722 (7th Cir. 2011), in support of its position, but does not include a pinpoint cite.  Empress 

Casino related to the Tax Injunction Act (TIA) and involved allegations of a fraudulent scheme 

under the Racketeer Influenced and Corrupt Organizations Act (RICO). Furthermore, in Empress 

Casino, the 7th Circuit clarified as follows: 

If the fee is a reasonable estimate of the cost imposed by the person required to pay 
the fee, then it is a user fee and is within the municipality's regulatory power. If it is 
calculated not just to recover a cost imposed on the municipality or its residents but to 
generate revenues that the municipality can use to offset unrelated costs or confer 
unrelated benefits, it is a tax, whatever its nominal designation. 

 
Id. at 728-29 (citation omitted). Here, an affidavit from Hobart’s Village Administrator confirms 

the charge is based on a reasonable estimate of the cost, as calculated by an outside engineering 

firm. (Docket No. 60, p. 2.) All fees collected relating to stormwater management are identified 

in a segregated account and not commingled with Hobart’s general fund. (Id.) None of the 

stormwater fees collected have ever been used for general purposes or for anything unrelated to 

the stormwater management system.  (Id.) 

The Tribe also cited Kansas City Southern Railway Co. v. Koeller, 653 F.3d 496 (7th Cir. 

2011), without any pinpoint cite. That case involved the Railroad Revitalization and Regulatory 

Reform Act (“4–R Act”), which “prevents states and their subdivisions from imposing 

discriminatory taxes against railroad carriers.” Id. at 499. The 4–R Act contains specific 

provisions on what a state and its subdivisions may or may not charge relating to rail 

transportation property as compared to other types of property. Id. at 504-05. Thus, this case has 

no application to the case at hand.   
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Furthermore, the Tribe argues that “Hobart essentially proposes to substitute its own 

judgment for that of the Tribe with respect to the subject lands. All the subject lands are under 

the active management of the Tribe, for the purposes of water quality control in general and 

stormwater management runoff in particular, through a series of ordinances enacted well before 

Hobart adopted its ordinance in 2007.” (Tribe’s Br., p. 17.) It further argues that “[i]n the end, 

there is no reading of the ordinance that, if imposed upon the subject lands, does not offend the 

fundamental principle that tribal lands are to be left to the governance of tribes themselves and 

the United States.” (Id. at p. 18.) These statements clearly raise issues that are not appropriate for 

summary judgment, especially to the extent the Tribe argues that Hobart’s stormwater program 

somehow infringes on tribal self-government. There has been no determination of the extent of 

the Tribe’s “active management” of the parcels at issue.   

VII. Case law cited by the United States and Tribe is not applicable. 

The United States and Tribe cited Washington Department of Ecology v. U.S. EPA, 752 F.2d 

1465, (9th Cir. 1985) as relevant to this case. The Tribe cited it for the proposition that “other 

similarly structured federal environmental statutes have been construed to preserve the immunity 

of tribal lands from state regulation.” However, in that case, the State of Washington was 

challenging the EPA’s denial of its application to administer its hazardous waste program as to 

Indian lands. Id. at 1467. The EPA had concluded that the state failed to adequately demonstrate 

its legal authority to exercise jurisdiction over Indian lands. Id. Here, the exact opposite 

happened: the EPA issued Hobart a draft NPDES permit “for Hobart MS4 discharges located 

within the boundaries of the Reservation of the Oneida Tribe of Indians of Wisconsin,” thus 

affirming Hobart’s jurisdiction. Although the EPA has yet to issue a final permit to Hobart, it 

never denied Hobart’s application, even to this day, nor did it issue the Tribe a final permit or 

grant it treatment as a state. Furthermore, although the Resource Conservation and Recovery Act 

Case: 12-3419      Document: 28            Filed: 06/26/2013      Pages: 26



15 
 

(RCRA) may contain language similar to § 313, that language was never considered. Even if the 

United States’ and the Tribe’s reliance on that case is correct, summary judgment should not 

have been granted because the federal agency administering the CWA granted Hobart authority.  

The case of Maine v. Johnson, 498 F.3d 37 (1st Cir. 2007), cited by the United States for the 

proposition that the CWA does not apply as Hobart claims, is also distinguishable. There was no 

analysis in Maine on the issue of whether the CWA in and of itself authorized the state’s actions. 

The entire case focused on the Maine Settlement Act and the Court did not rule that no provision 

of the CWA authorized the state’s activities. This is simply an assumption the United States has 

created without any support. In Maine, the Court limited its decision to the following: “Our 

concern in this decision has been with Maine’s authority vis-a-vis the southern tribes and with 

the provisions of the Settlement Acts bearing on that relationship. The current relationship of the 

United States to those tribes, and the EPA’s continued authority under the Clean Water Act to 

review Maine’s exercise of ceded powers, present quite different questions.” Id. at 48. In 

particular, the Court noted that “[t]he EPA has not objected to any state permit; and the EPA’s 

decision stated that the agency ‘cannot now predict with any particularity how the CWA’s 

requirements will govern particular permitting or implementation issues as they arise under the 

[State’s] program.’ 68 Fed. Reg. at 65,068. The trust issue is not ripe for consideration.” Id. at 

47-48 (citations omitted). Thus, Maine clearly does not apply, as it did not address any 

arguments relating to § 313 of the CWA. 

Furthermore, the United States’ improperly attempts to distinguish the McCarran 

Amendment and the holding in Colorado River Water Conservation District v. U.S., 424 U.S. 

800 (1976), from § 313 of the CWA. It argues that the McCarran Amendment is nothing but a 

narrowly focused law on the adjudication of water rights. However, the United States ignores the 
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fact that nowhere in the McCarran Amendment is the word “Indian,” “reservation,” or the phrase 

“trust land” mentioned. Nonetheless, the Supreme Court ruled that the McCarran Amendment 

grants the state courts jurisdiction over water rights controversies involving Indian tribes, despite 

the fact the Amendment does not specifically mention Indian tribes or tribal water rights. Id. at 

809-13. In addition, in Washington Department of Ecology, the 9th Circuit interpreted Colorado 

River and confirmed it applies to rights held in trust for Indian tribes: 

The Colorado River action was not brought against the Indians themselves, but 
against the United States as a legal owner of Indian water rights held in trust for the 
tribes.   

 
752 F.2d at 1470. Here, Hobart is similarly asserting its stormwater ordinance against the United 

States as the titleholder to land held in trust.6 Sec. 313 of CWA is no different than the McCarran 

Amendment. It clearly waives the United States’ immunity from suit and just like the Supreme 

Court held for the McCarran Amendment, the United States is incorrect in asserting that it must 

contain magic words. In other words, if the United States’ argument as to § 313 was correct, then 

the Supreme Court could not have decided Colorado River as it did.   

VIII. Congressional intent to abrogate sovereign immunity can be found in the Citizen’s 
Suit provision of the CWA.  

In Blue Legs v. U.S. Bureau of Indian Affairs, 867 F.2d 1094, 1097 (8th Cir. 1989), the Court 

held that the citizen’s suit provision in the RCRA waived the tribe’s sovereign immunity as to 

violations of the RCRA. Like the citizens suit provision in the CWA, the citizens suit provision 

in the RCRA permitted suit against any “person,” which was defined to include a “municipality,” 

which then included “an Indian tribe or authorized tribal organization.” Id. The Court noted that 

“[w]here Congress clearly indicates that Indian tribes are subject to a given law, no tribal 

                                                 
6  To the extent the Court must consider any impact on tribal sovereignty or tribal self-government, this 

case must be remanded, consistent with the Tribe’s admission that these issues are not “susceptible to 
disposition on summary judgment.” (Docket No. 48, p. 7.)   
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sovereignty exists to bar the reach or enforcement of that law.” Id. at 1096 (citations omitted). It 

held that “the text and history of the RCRA clearly indicates congressional intent to abrogate the 

Tribe’s sovereign immunity with respect to violations of the RCRA.” Id. at 1097. The reference 

to “person,” which then led to the definition of “municipality,” which then included an “Indian 

tribe” was enough to show Congressional intent to waive tribal sovereign immunity. Here, the 

same language appears in § 505 of the CWA, including as to violations of “requirement[s] 

applicable by reason of section 313 of this Act” further evidencing the Congressional intent 

permitting Hobart to apply its stormwater fees to “any property” under the jurisdiction of the 

federal government.  

IX. Application of § 313 is not limited to federal facilities. 

The United States repeatedly uses the phrase “federal facility” when referring to § 313, 

presumably to suggest § 313 should be construed more narrowly than is advanced by Hobart. 

However, the actual wording of § 313 is what controls and it states it applies to far more than a 

government building. Sec. 313 applies to “any property or facility” over which the federal 

government has jurisdiction “or” “where it is engaged in any activity.” (Emphasis added). 

Consequently, although a federal facility clearly falls under § 313 and is therefore subject to 

Hobart’s stormwater ordinances, so does “any property” which is listed separately and in 

addition to any “facility” and separately and in addition to any “activity.” 

Furthermore, the United States claims that “Hobart argues incorrectly that the United States 

takes the position in this case that Section 313 does not reach ‘the local post office, federal office 

buildings, or the Pentagon.’” (United States’ Br., p. 44.) That is not Hobart’s position. Hobart’s 

position is that § 313, even according to the United States, does apply to the local post office, 

federal office buildings and the Pentagon, and that there is no reason to assert that it does not 

reach all property over which the federal government has jurisdiction, including trust land. 
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However, Hobart takes issue with the United States’ attempt to limit the applicability of § 313, 

contrary to its express language, to “federal facilities” in a self-serving way.  It is interesting to 

note that the United States admits the following: “Further, under § 313, state and local 

regulations respecting the abatement and control of water pollution apply to federal facilities 

when states and local governments have authority to impose such regulations.” (Id.) The United 

States goes on to argue that since Hobart could not impose its stormwater ordinance for a federal 

post office in the City of Green Bay, that it cannot apply its ordinance for the trust land at issue 

in this case. That comparison is nonsensical. The land at issue in this case is undisputedly within 

the boundaries of Hobart which is not the case for land within the City of Green Bay. 

X. 25 C.F.R. § 1.4 only applies to tribal trust lands leased by Tribes. 

There is no evidence the trust land at issue is leased. Therefore, 25 C.F.R. § 1.4, purporting to 

limit local jurisdiction on leased land, is inapplicable. The applicability of § 1.4 is by its express 

terms limited to “such property leased from or held or used under agreement with and belonging 

to any Indian or Indian tribe ….” Thus, even if § 1.4 has any relevance to this case, it could only 

be applied after the confirmation of the existence of leases or agreements relating to the trust 

land, which conflict with the local jurisdiction. The federal courts have agreed with this reading. 

See Cayuga Nation of New York v. Village of Union Springs, 317 F.Supp.2d 128, 146, fn. 16, 

(N.D.N.Y. 2004) (The court rejected the argument that § 1.4 provided a basis to avoid local 

regulation holding that “[b]ecause the property is not leased from the nation nor is it held or used 

under agreement with the Nation, but is instead owned by the Nation and will allegedly be used 

by members of the Nation or the Nation itself, this regulation [25 C.F.R. § 1.4] is inapplicable 

here). Furthermore, the limitations of § 1.4 are confirmed by the legislative history. See 30 Fed. 

Reg. 7520 (1965).  

The district court did not apply § 1.4 in any way in reaching its decision. However, if it did, 
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that would raise grave constitutional concerns, as applied. See Hawaii v. Office of Hawaiian 

Affairs, 566 U.S. 163 (2009). The issue of removing land from state jurisdiction is growing and 

highly-controversial. In Hawaii, the Supreme Court reviewed a Congressional Act which 

purported to strip the State of Hawaii of its authority to alienate its sovereign territory. The 

Court, in reversing the State Supreme Court, indicated this resolution would “raise grave 

constitutional concerns if it purported to ‘cloud’ Hawaii’s title to its sovereign lands more than 

three decades after the State’s admission to the union.” Id. at 176. The Court went on to state that 

“[w]e have emphasized that ‘Congress cannot, after statehood, receive or convey submerged 

lands that have already been bestowed upon a State.’” Id. Therefore, application of § 1.4 in this 

context, to extinguish long-standing state and local jurisdiction, is unconstitutional. 

XI. The United States effectively concedes that it is subject to suit under § 313. 

The United States argues that § 313 does not waive tribal sovereign immunity from suit. It 

appears to concede that it does waive immunity of the federal government.7 In this case, it is the 

federal government which is compelled to abide by Hobart’s stormwater ordinances including 

the payment of reasonable fees related thereto. In fact, the United States no longer focuses on a 

lack of immunity from suit, as it did at the district court level, but instead focuses almost entirely 

on the merits of application of § 313. Section 313 confirms that “[t]his subsection shall apply 

notwithstanding any immunity of such agencies, officers, agents, or employees under any law or 

rule of law.”       

 

 

                                                 
7  The United States argues that § 313 only upholds requirements on the federal government and not 

expressly on Indian tribes. However, it then fails to explain why that saves it from being subject to the 
provisions of § 313. 
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CONCLUSION 

Hobart respectfully requests that this Court apply the plain language of § 313 of the CWA, 

which contains Congressional authorization to apply local stormwater requirements to all 

property under the jurisdiction of the federal government, including trust land.   

Dated this 26th day of June, 2013. 
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Appellant, Village of Hobart 
 
 
/s/Frank W. Kowalkowski  
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